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PREFACE. 


WirH reference to the case of Alangamanjori Dabee 
v. Sonamont Dabee, 9 C. L. R., 121, quoted at pp. 
124, 128, 322, and 375, and to the notes under ss. 99 
and 101 of the Indian Succession Act and s. 3 of the 
Hindu Wills Act, it may be useful to point out that, 
since this book has been passed through the press, 
Mr. Justice Pontifex, in the case of Kallynath Naug 
Chowdhry v. Chunder Nath Naug Chowdhry (which has 
not yet been reported, but which will shortly appear 
in the 8th Volume of the Indian Law Reports, Calcutta 
Series, and in the 10th Volume of the Calcutta Law 
\eports), very strongly expressed his dissent from 
the decision of Mr. Justice Wilson in the former case, 
allowing a bequest to the unborn children of the 
testator’s unmarried daughters. Mr. Justice Pontifex 
said: ‘Tam unable to agree that the words ‘create 
any interest’ in s. 3 (of the Hindu Wills Act) can 
be ‘ read in the narrower sense as referring only to 
the estate or interest which can be given without 
reference to the further question to whom it can be 
given.” It is true the remarks of Mr. Justice 
Pontifex were extra-judicial, and the conclusion 
arrived at by Mr. Justice Wilson must be taken for 
the present to be binding in law on the Original 
Side of the High Court. An appeal, however, 
from his decision is now pending, and will soon 
be determined. A‘ report of the case on appeal will 
duly appear in the current volumes of the Indian 
Law Reports, Calcutta Series, and Calcutta Law 
Reports. 


G. 8S. H. 
Hicu Court, Catcutra ; 
March, 1882. 
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THE 


INDIAN SUCCESSION ACT 


BEING 


ACT X OF 1865. 


(Received the assent of the Governor-General on the 
16th March, 1865.) 
An Act to amend and define the Law of Intestate and 
Testamentary Succession in British India. 


WHEREAS it is expedient to amend and define the 
rules of law applicable to Intes- 
tate and Testamentary Succes- 
sion in British India ; It is enacted as follows :— 


Preamble. 


PART I. 


PRELIMINARY. 


1. This Act may be cited 
Short Title. as ‘The Indian Succession Act, 
1865.” 


2. Except as provided by this Act or by any 

This Act to consti: Other law for the time being 
tute the law of British in force, the rules herein con- 
India in cases of Intes- ‘ ‘ 
tate or ‘Testamentary tained shall constitute the law 
Succession, of British India applicable to 
all cases of Intestate or Testamentary Succession. 

The enactment in this section, that this Act shall constitute the law 
of the country applicable to all cases of intestate or testamentary suc- 


I 


2 SUCCESSION ACT. fPart I. 


cession, operates as a repeal of the previously existing law just as com- 
pletely and effectually as ifit had been expressly repealed—De Souza v. 
Secretary of State, 12 B. L. K., 427, per Macruerson, J, 


The provisions of this Act are applicable only to cages of intestate or 
testamentary succession—Sultan Chand v. Smyth, 12 B. L. R., 358. 


3. In this Act, unless there be something 
Inte rpre tation- repugnant in the subject or 
clause. context,— 


Words importing the singular number include 
. the plural: words importing the 
er: plural number include the singu- 
lar ; and words importing the 
male sex include females. 


‘Person’ includes any Company or Association, 
or body of persons, whether in- 


‘Person,’ 
corporated or not. 


‘Year’ and ‘month’ respectively mean a year 
‘Year’ and month reckoned according 
‘Month.’ to the British calendar. 


Similar provisions are contained in the General Clauses Act, I of 
1868, s. 2. 


‘Immoveable property’ includes land, incorporeal 
tenements and things attached to 

pro- the earth, or permanently fasten- 

ed to anything which is attached 


to the earth. 


The word ‘tenement,’ in its ordinary legal sense, includes not only 
land, but rents, commons, and several other rights and interests issuing 
out of or concerning lands—1 Stephens’s Blackstone’s Commentaries, 
p- 169, 8th Edn.; Co. Litt. 62, 20a, 78a. Property not being of # 
visible and tangible nature, is denominated incorporeal. 

Incorporeal tenements are the rights and profits annexed to, or issu- 
ing out of, or exercisuble within or over the land. Among incorporeal 
tenements are included rents, rights of way, light, watercourses and 
commons—1 Stephens’s Blackstone's Commentaries, p. 646, 8th Edn. 


Under the General Clauses Act, I of 1868, s. 2, ‘immoveable property ’ 
shall include land, benefits to arise out of land, and things attached to 
the earth or permanently fastened to anything attached to the earth. 


‘Moveable property’ means property of every 
description except immoveable 


property. 


Moveable pro- 


Sec. 3.] INTERPRETATION. 3 


‘Province’ includes any divi- 

é Pravineas sion of British India having a 

Court of the last resort 

Assam does not come within the definition of a Province, but of a 
District, for the purposes of this Act —7hakoor Kristo Surma Adhi- 
kuree v. Bausvodeb Ghoshamee, 12 W. R., 424. 

‘British India’ means the territories which are 
or may become vested in Her 
Majesty or her successors by the 
Statute 21 & 22 Vict., c. 106, other than the 
Settlement of Prince of Wales’ Island, Singapore, 
and Malacca. 


‘District Judge’ means the Judge of a principal 
Civil Court of original jurisdic- 
tion. 


‘ British India.’ 


‘District Judge.’ 


The term ‘ District Judge’ is used in this Act in contra-distinction 
to the term ‘Subordinate Judge’; see s. 235, infra. As to powers of 
the Recorders of Rangoon and Moulmein, see Fuckerooddeen Adum 
Suw, 11 W.K., 413. 


‘Minor’ means any person who shall not have 
completed the age of eighteen 
years, and ‘minority’ means the 
status of such person. 


¢ Minor,’ 
‘Minority.’ 


These definitions of ‘minor’ and ‘minority’ do not apply in eases where 
a person enters into a confract on his own behalf and not in any repre- 
sentative character under this Act—Sultan Chand v. Smyth, 12 B.L. R., 
358; see Rollov. Smith, 1 B.L R., O. C., 10, and the cases there cited. 
They apply to Hindus—ILindu Wills Act, X XI of 1870, s. 6. 


By the Indian Majority Act, TX of 1875, s. 2, it is enacged, that every 
minor of whose person or property a guardian has been or shall be 
appointed by any Court of Justice, and every minor under the jurisdic- 
tion of any Court of Wards, shall, notwithstanding anything contained 
in the Succession Act (X of 1865) or in any other enactment, be 
deemed to have attained his majority when he shall have completed his 
ace of 21 years, and not before ; but that, subject as aforesaid, every 
other person domiciled in British India shall be deemed to have attained 
his majority when he shall have completed his age of 18 years, and not 
before. See Raj Coomar Roy v. Alfuzuddin Ahmed, 8 C. L. R., 419. 


The age of majority under Act XL of 1858 also is 18 years (s. 26). 


The Succession Act is silent as to how the age is to be computed. 
In Mnegland, in computing the age of a person for testamentary or other 
purposes, the day of his birth is included; thus, if he were born on the 
16th January 1800, be would have attained his majority on the 15th 
January 1821; and as the law does not recognize fractions of a day, the 
age would be attained at the first instant of the latter day—1l Jarm., 
45, 4th Edn. So, under the Majority Act, s. 4, in computing the age of 
any person, the day on which he was born is to be included as a whole day. 
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‘Will’ means the legal declaration of the inten- 
wil tions of the testator with respect 
to his property, which he desires 

to be carried into effect after his death. 


The form of a paper does not affect its title to probate as a will, pro- 
vided that it is the intention of the deceased that it should operate after 
his death—Masterman v. Maberly, 2 Hagg., 235; In the Goods of 
Morgan, L. R., 1 P.and D., 214; see In the Goods of Wemyss, 1. L. B., 
4 Calc., 721; see also Williams on Executors, 7th Idn., p. 108. 

Thus, documerts in the form of deeds, agreements, letters, bills of 
exchange, powers-of-attorney, or other instruments, may take effect as 
wills, if duly executed, where a testamentary intention can be collected, 

and the dispositions are not to take effect until after the death of the 
persons making them— Robertson v. Smith, L. R., 2 P. and D., 43; 
Habergham v. Vincent, 2 Ves., 204, 231. 


If one part of a document is clearly testamentary in its character, 
the remainder of the lancuage, if capable of that coustruction, may be 
presumed to have been intended also to be testamentary, and the 
document may be admitted to probate as a will—Jn the matter of 
Komola Kant Biswas, 4 C. L. R., 401. 

A document may be testamentary only on the happening of a parti- 
cular event, as if the testator bequeath his property to C, “if I die of 
this particular sickness, and C’ survive me’—damenee Dossee v. Bis- 
sonath Ghose, 2 Ind. Jur., N. &., 6; see In the Goods of Mayo, L. R., 
6 P. and D., 17. 

With reference to the property comprised in it, a will is said to sperk 
from the death of the testator. See s, 77, infra, and the English Wills 
Act, 1 Vict., c. 26, 8. 23. 

A will may be written, or partly written, in pencil— Bateman v. Pen- 
nington, 8 Moore’s P. C., 223. 


‘Codicil’ means an instrument made in relation 
toa will, and explaining, alter- 
ing, or adding to its dispositions. 
It is consjdered as forming an additional part of 
the will. 


Prior to the English Wills Act (1 Vict., c. 26), it was held, that a 
codicil was prima facie dependent on the will, and a revocation of the 
will was an implied revocation of the codictl~ Grimwood v. Cozens, 2 Sw. 
and T'r., 364; Zn dhe Goods of Dutton, 3 Sw. and Tr., 66. But under 
8. 20 of that Statute, with which s. 57 of this Act corresponds, it has 
been held, that a testamentary paper in the form of a codicil to a will 
is not revoked by the revocation of the will—Ju the Goods of Savage, 
L. R..2 P. and D., 78; In the Goods of Turner, L. R., 2 BP. and D., 403 ; 
Black v. Jobling, L R.,1 P. and D., 685. 

If a will republished by a codicil contains language which, if read 
as speaking at the date of the execution of the codicil, would operate 
as an incorporation of an unexecuted document to which it refers, that 
document, although not in existence until after the execution of the 
will, is entitled to probate by force of the codicil—Jn the Goods of 
Truro, L. R., 1 P. and D., 201. A codicil must be executed or revoked 
in the sume mauner as a will, See ss. 50 and 57, infra. 


‘ Codicil.’ 


Sec. 3.] INTERPRETATION. 5 


‘Probate’ means the copy of a will certified | 
under the seal of a Court of: 
competent jurisdiction, with a> 
erant of administration to the estate of the testator. ' 


See notes to s, 256, infra, 


‘Probate.’ 


‘Executor’ means a person to whom the execu- : 
tion of the last will of a de- 
censed person is, by the testa- : 
tor’s appointment, confided. 


‘Executor,’ 


This is the definition to be found in Blackstone (2 Blackstone’s Com- 
mentaries, p. 503); see Farrington v. Knightly, 1 P. Wms., 548. The 
executor of an executor is not derivative executor of the original tes- 
tator— DeSouza v. Secretary of State, 12 B. Ll. R, 428. The appoint- 
ment may be either express or by implication, see s. 182, infra. It is 
not necessary that there should be any legacy given by the will, or that 
anything should be appointed to be done by the executor. The bare 
nomination is sufficient— O' Dwyer v. Geare, 1 Sw and Tr., 465; Zn the 
Goods of Lancaster, 1 Sw. and ''r, 464; see In the Goods of Jordan, 
L. R., 1 P. and D., 555; Williams on Executors, p. 23]. 


‘Administrator’? means a person appointed by 
competent authority to adminis-. 
: ter the estate of a deceased person 
when there 1s no executor. 


Before the Statute 20 & 21 Vict., c. 77, 8.3, the power in England of 
granting administration to the personal estate of a deceased person 
vested in the Ordinary. Since that Act an administrator has been the 
person to whom the Court of Probate has given the suthority to 
administer the personal estate of a deceased person dying intestate ; and 
in certain cases, as where there was no executor appointed, or the exes 
cutor appointed predeceased the testator, or renounced, or became inca- 


pable of acting, of a deccased person dying testate. 


‘ Administrator.’ 


@ 
After the grant the office and powers ofan administrator are, for the 
most part, the same as those of an executor—Touch, p. 474; see 
Blackborough v. Davis, 1 P. Wums., 43. 


And in every part of British India to which this 

‘Local Govern- Act shall extend, ‘Local Go- 
ment,’ vernment’ shall mean the person 
authorized by law to administer Executive Govern- 
ment in such part; and ‘ High 
Court’ shall mean the highest 
civilcourt of appeal therein [and, for the purposes 
of ss. 242, 242a, and 277a, shall include the Court 
of the Recorder of Rangoon]. 


The words within brackets have been added by s. 1 of Act XIII 
of 1875. 


‘High Court,’ 
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All words defined in this section shall, unless there be something 
repugnant in the subject or context, be deemed to have the same mean- 
ing under the Hindu Wills Act—Act XXI of 1870, 5. 6. 


4. No person shall, by marriage, acquire any 

Interests and powers interest in the property of the 
not acquired, nor lost, person whom he or she marries, 
Sa nor become incapable of doing 
‘any act in respect of his or her own property which 
he or she could have done if unmarried. 


The previous state of the law has been completely altered by this 
section, which prevents any person from acquiring or losing rights in 
respect of property by marriage; see Proby v. Proby, 5 C. L. R., 1; 
(S. C.) L. L. R., 5 Cale., 8357. It does not apply to Hindus, &c., see 
8. $31, infra, and the Hindu Wills Act, X XI of 1870. 


By s. 2 of the Married Woman’s Property Act, IIT of 1874, it 
is enacted, that “the fourth section of the Indian Succession Act shall 
not apply, and shall be deemed never to have applied, to any murriage, 
one or both of the parties to which professed, at the time of the mar- 
riage, the Hindu, Muhammadan, Buddhist, Sikh, or Jaina religion.” 


In the case of Miller v. Administrator-General, I. L. R., 1 Cale., 412, 
it was held, that this section (4) of the Succession Act did not apply, 
where moveable property was concerned, where cither of the parties 
had an English domicile, or a domicile which was not Indian, and the 
marriage took place in India, “It declares,” said Marxsy, J., “the 
general dex doct of India,” while s. 44 lays down a special rule in a 
particular case. 

Where a marriage was contracted after the passing of the Succession 
Act, but before the passing of the Married Woman's Property Act, LIL 
of 1874, it was held, in a suit upon a joint and several promissory note 
executed by the husband and wife, where it was sought to render liable 
property settled on the marriage on the wife to her use without power 
of anticipation, that this section (4) did not prevent the operation of 
the clause in the settlement in restraint of anticipation—Pelers v. 
Manuk, 13 B. L. R., 383; (S. C0.) 22 W.R., 175. Coucu, J., was of 
opinion, on the authority of Sanger v. Sanger, L. R., 11 Kiq., 470, 
that, had thé marringe taken place after Act JII of 1874 came into 
operation, there would have been 2 remedy against the separate pro- 
perty of the wife. See Archer v. Watkins, 8 B. L. R., 372, and the cases 
there cited. 

‘The section (4) is prospective, and leaves rights which had already 
been acquired before the passing of the Act unaffected—Sarkies v. 
Prosonomoyee Dassee, 1. L. R., 6 Cale, 794; (S. C.) 8 C. L. RB. 76. In 
that case it was contended that s. 27, mfra, which provides as to what 
property of the husband the widow shall be entitled in the event of 
iis dying intestate, impliedly, though not expressly, excluded a widow 
from the inchoate right to dower which she possessed at the date of the 
Act coming into force; but it was held, that this construction was 
excluded by s. 4. 

As the section (4) does not apply to marriages contracted before 
January Ist, 1866 (s. 331, @ufra), it may be well to note some of 
the more important changes in the law effected by this Act in the case 
of persons to whom hitherto the law of England was applicable. 

In the first place, the Act seems to have got rid of the principle, so far 
is property is concerned, that husband and wife are one person tn law. 
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In England (prior to the Married Woman’s Property Act, 1870, 38 
and 84 Vict., c. 93), the personal chattels in possession belonging to 
the wife at the date of the marriage became absolutely vested in the 
husband by virtue of the marriage. See Co. Litt., 300, 


The husband further acquired by the marringe the right to reduce 
into possession the wife’s outstanding personal choses in action ; that is 
things to which the wife had a mere right enforceable by action or guit, 
as debts, income of property, and arrears of property (Wilkinson v. 
Charlesworth, 10 Beav., 324), money in the hands of third persons 
appropriated to the use uf the wife (Fleet v. Perrins, L. BR, 4Q. B., 
500), bills and promissory notes— Hart v. Stephens, 6 Q B., 937. 


Moreover, a married woman could not acquire any legal right to 
personal property during her coverture—Chitty on Contracts, p. 151, 
7th edition. 


Formerly, marriage extinguished all contracts between husband and 
wife—Co. Litt., 204 (b), and was an absolute gift of the goods, chattels, 
and effects, of which the wife, in her own right, was possessed at the 
time of the marringe—Co. Litt., 351 (bd). 


As to real estate, the husband acquired, during the marriage, a free- 
hold interest in his wife's real estate for their joint lives, both being 
seised together in her right by entireties Aas 291); hence he might 
have alienated at pleasure without his wife’s co-operation— Macqueen, 
on Husband and Wife, 29. ‘The English Married Woman’s Property Act, 
however, izter alia, provided: (1) the earnings of a married woman 
acquired in any trade, &c., carried on by her separate from her husband, 
are to be deemed settled to her separate use and independent of her hus- 
band’s control; (2) deposits inthe Savings Bank, property in the funds, 
shares or stock in a Joint Stock Company, shares ina friendly society or 
other benefit society, may be held by a married woman to her separate use; 
(3) any woman married since the passing of the Act coming into any per- 
sonal property through an intestacy, or any sum not exceeding £200 under 
a deed or will, shall hold such property to her separate use ; (4) the rents 
of any freehold, &c., property which shall descend to a married woman 
married after the passing of the Act, shall be for her separate use ; 
(5) ® married woman may sue in her own name, ns if she were a 
feme sole, for any wages, earnings, money, &c., which were declared 
to be her separate property; or for any property belonging to her 
before marriage, and which her husband shall, by writin&, have agreed 
with her shall belong to her after marriage as her separate property, 
or for any chattels purchased out of her separate property; (6) the 
husband shall not be liable for any debts contracted by his wife before 
marriage; but property belonging to her for her separate use shall 
be liable for such debts. See Macqueen on Husband and Wife. 


Provisions somewhat similar to these have been made by Act IIT of 
1874. The object of that Act was to extend the protection afforded 
to wives by s. 4 of the Succession Act (so far as regards future 
wages and earnings and policies of insurance) to women married before 
Ist January 1866; to declare that a married woman might sue in her 
own name for any property which by force of the Succession Act or the 
Act itself, was her separate property ; to relieve the husband of a wife 
married after the 81st March 1865 from her antenuptial debts; and to 
declare that any person entering into a contract with a wife otherwise 
than as her husband’s agent, should be entitled to sue her; and to the 
extent of her separate property to recover against her, whatever he 
might have recovered had she been unmarried. 
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PART IT.* 
OF DOMICILE. 


5. Succession to the immoveable property in 


- ae 


Law regulating suc- British India of a person de- 
cession to a deceased ceased is regulated by the law 


person’s immoveable - f 
and moveable property of British India, wherever he 


respectively. may have had his domicile at 
the time of his death. Succession to the moveable 
property of a person deceased is regulated by the 
law of the country in which he had his domicile at 


‘the time of his death. 
Lllustrations. 


(a.) A, having his domicile in British India, dies in 
France, leaving moveable property in France, moveable 
property in England, and property, both moveable and 
immoveable, in British India. The suecession to the whole 
is regulated by the law of British India. 

6) A, an Unelishman having his domicile in France, 
dies in British India, and leaves property, both moveable 
and immoveable, in British India, The succession to the 
moveable property is regulated by the rules which govern 
in France, the succession to the moveable property of an 
Knelishman dying domiciled in France, and the snecession 
tothe immoveable property 13 reguiated by the law of 
British India. 

The first part of this section applies the almost universal rule that 


succession to Inmoveable property is governed by the dex doct ret sitae, 
or the law of the country in which it is actually situate—Birtwhiséle v. 
Vardill, 7 Cl. and Fin., 895; (8S. C.) 5 B. and C., 438. 
The rule was applied before the passing of this Act—Luchunchunder 
Seal v. Korootumoney Dossee, 1 Boul., 210, 
The second part of the section applies an equally generai rule (Enohin 
v. Wyle, 10 H. of L. Ca, 1)—a rule applicable irrespective of the place 
of birth or death of the deceased or the situation of the property— 
Crespin v. Doglione, 3 Sw. and 'Tr., 97. 
In Birtwhistle v. Vardill, 2 Cl. and Fin., 571, Asport, C.J., said :— 
« Personal property has no locality. It is not correct to say that the 
Jaw of Mngland gives way to the law of the forcign country ; but it is 
part of the law of England, that personal property should be distributed 
according to the gus domicili.” 
Tlfis section is applicable in cases of testacy as well as intestacy. 
' Accordingly, the place where a will as to immoveable property happens 
to be made, and the language tm which it is written, are wholly unim- 
| portant as affecting either its construction or the ceremonial of its 
execution. ‘The locality of the devised property is alone to be con- 
sidered — Bovey v. Smith, 1 Vern., 85; Brodie v. Barry, 2 V. and B., 


* This Part does not apply to Hindus—Hindu Wills Act, XXI of 1870. 
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131; 1 dJarm. 1, 4th Ein. Thus, if a man domiciled in England make 
a will respecting immoveable property in this country, both its construc- 
tion and the ceremonial of its execution must be in accordance with 
this Act. So, with regard to moveable property in this country, wills 
affecting it aré regulated by the lex domictlit, or the law of the domicile 
of the testator— Arnold v. Arnold, 2 M. and Cr., 256; see Barlow v. 
Orde, 5 BLL. R.(P.C.), 1. Tt having been once ascertained who, by 
the law of the domicile, are entitled under a will, the duty of the Court 
of Administration is to be discharged according to the lex loci ret 
sitae—Enohin v. Wylie, 10 H. lL. C., 19, per Lorps Cranworrn and 
CHELMSFORD ; see i Jarm., p. 2, 4th Edn.; and Carron Iron Co. v. 
Maclaren, 5 1, of L. Ca., p. 456. 


Of course, the daw of the country may, in some instances, mean, not the 
general law applicable to the subjects of the particular country, but the 
particular Taw applicable to foreiguers domiciled therein—Collter v. 
Rivaz, 2 Curt., 855. 

In KEneland, it has been held in a number of cases, that a will made 
under a power in the particular form required by the power is good 
without reference to the testator’s foreign domicile, because the 
appointee takes, not under the instrument exercising, but under the 
instrument creating, the power, See Zu dhe Goods of Haliburton, LR, 
1 P. and D, 90, where the cases are collected, In the case just. cited, 
a willmade in Scotland in the Mnglish form, by a married woman domi- 
ciled in Scotland, purporting to be made under a power, and disposing 
of property in England, was held to be entitled to probate, although 
not valid according to the law of Scotland. See D’Huart v. Hark- 
ness, 34 L. J., Chan., 311, 

There seems to be nothing in this Act which would prevent a 

similar construction in analogous circiunstances, 


Probate will be granted, in India, of a will as to moveable property, 
though the will be not valid according to Indian law, provided it be 
valid according to the law of the domicile of the testator— te Maraver, | 
1 Hage, 498; Stanley v. Bernes, 3 Wage, 373. But a will disposing 
of property ina foreign country only is not entitled to probate in 
this country—Jn the Goods of Coode, LL. R., 1 Peand D., 449,—the 
object of granting probate being to enable the executor to administer 
property in the country in which it is granted—Zbid, per Sin J. P. 
WILD. ¥ 

In determining where a man’s domicile is, questions of considerable 
difliculty may sometimes arise. ‘The Jeading principle is, that the 
domicile of origin 1s presumed to be the domicile of the deceased 
(Attorney-General v. Rue, 1 Hand C., 313 see s. 9, infra), unless there 
is an intention to abandon the old and acquire a new domicile (dddorney- 
General v. Count Blucher, 10 Jur... N.S, 1159; Whicker v. Hume, 
741.4. C., 159; Moorhouse v. Lord, 10 UW. 1. C., 272); and change of 
residence, however lone and continued, is not sufficient evidence of such 
intention— Pdtv. Pitt, L. KR. 4 OW. L. C., 627. 


Two things must concur to constitute domicile ; first, residence ; and, 
secondly, intention of making it the home of the party. Story’s Conflict - 
of Laws, Chap. III, § 43. 


Mr. Justice Story lays down a number of practical rules for ete 
ing where a person's domicile is, ‘The more important of these rules ‘are 
the following— 

(1) A person under the power of another is considered to have the 
domicile of the principal party—as a child, of the father; a wife, of 
tlhe husband (see ss. 7, 8, and 15, infra). ‘ 


10 - SUCCESSION ACT. [Part W. 


(2) There is a presumption in favour of the native country when 
the question lies between that and another domicile ; and in favour of 
_ the place where one lives or has his family, rather than in favour of his 


' place of business. 
(3) Free choice is necessary ; hence constrained residence is no 
domicile; and in case of change, a new domicile begins ag svon as 


choice begins to take effect. 
(4) A floating purpose to leave the soil at some future period does 
nob prevent domicile from being acquired, for such purpose does not 


amount to a full and fixed intention. 


In Barlow v. Orde, 5 B. 1. R. (P.C.), 1, a case to which this Act 
did not apply, the Judicial Committee of the Privy Council held, that 
where 2 testator’s domicile can be ascertained, the construction and 
effect’ of his will must depend on the law of the domicile; but that, if 
the domicile could not be ascertained, the will was to be construed accord- 


ing to justice, equity, and good conscience. See now s, 19, infra. 


; 
Where the construction of a will is to be regulated by foreign law, 
in Kneland, the opinion of an advocate versed in such law is obtained 
for the information and guidance of the Court on which devolves the 
task of construing it; or the Court may remit a case for the opinion of a 
Court in any other part of the British dominions or of a Court in any 
foreion country with which there is a convention for that purpose. 
But if the point in dispute depend upon principles of construction 
common to both countries, the Court will adjudicate upon the question 
according to its own view of the case without having recourse to the 
assistance of a foreign jurist—) Jarm., 4th Hdn., p. 6; Harrison v. 
Hurrison, L. R., 6 Chanu., 346; Bernal v. Bernal, 3 My, and C., 659; 
see Dogliont v. Crispin, L Wt, 1 UL. L. C., 301, 
It is to be observed, that a person whose opinion may be taken on the 
construction of a will regulated by foreign law, must be one whose 


knowledge has been acquired in the particular foreiyn country and not 
from having studied the law) of that country elsewhere— Bristow v. 


Secqueville, 19 L. J., Ux., 289; Re Bonelli, L. V., 1 P. and D., 69. 


As to the application of moveable property to payment of the 
debts of a person not domiciled in British India, see 8, 283, ufra. 


6. A person can only have one domicile for the 
One domicile only purpose of succession to his 


affects succession to moveable property. 
moveables. 


Tt isa settled principle, that no man shall be without a domicile ; 
“and to secure this end the law. attributes to every individual, as soon 
“as heis born, the domicile of his father, if the child be legitimate, and 
the domicile of his mother if-the child be illegitimate. This is called 
the domicile of origin, and isinvolantary, It is the creation of law, not 
of the party. It may be extinguished by act of law, as for example, 
by sentence of death or exile for life, which puts an end to the stacus 
eivilis of the criminal, but it cannot be destroyed by the will and act 
Ofgthe party— Udny v. Uday, LR. 1 Se. App., 441, per Lord Wrst- 
bury; King v. Forwell, L R., 8 Chan. Div., 518. See Somerville v. 
Somerville, 5 Ves., 786; Forbes v. Forbes, 1 Kay, 358, 


Every person born in wedlock acquires by birth the domicile of his 
father, and this domicile continues until a new one has been actually 
acquired, facto et anumo—ILbid; Munroe v. Douglus, 5 Madd., 379; 
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Bruce v. Bruce, 3 B. and P., 228; Bell v. Kennedy, L. R., 1 4. L. 
Se. App., 323; Story’s Conflict of Laws, § 47, See nextsection 


A domicile of choice is the creation of the party. When such a domi- 
cile is acquired, the domicile of origin is in abeyance; but is not abso- 
lutely extinguished or obliterated, When a domicile of choice ig 
abandoned, the domicile of origin revives, a special intention to revert 
to it being unnecessary —Jbid, see per Lorn CHELMSForD. 


It is always material, in determining what is a man’s domicile, to 
consider where his wife and children live and have their permanent 
place of residence, and where lis establishment is kept up— Platt v. At- 
torney-General of N.S. Wales, Ta. R,3 App. Ca, 243, per Sir Barnes 
Peacock. In that case M. having als andoned his domicile of origin, 
which was in Scotland, acquired a new domicile in that portion of New 
South Wales which, in 1859, was, by proclamation, separated therefrom, 
and became the colony of Queensland. Thereafter he built in New 
South Wales a house suitable to his fortune. Ilis. wife and ehildren 
resided there till his death, having removed thereto from Queensland. 
Ile himself also resided Here except at times when he was engaged 
upon his business or political duties in Queensland. Ie died, however, 
and was buried by his own wish in Queensland. It was ‘held that, 
whether or not at the moment of separation in 1859, the domicile of M. 
was transferred to and became a domicile in Queensland, or continued 
to be a domicile in New South Wales from the time the house 
built therein was finished, and the establishment of M. removed thereto, 
his animus manend? in New South Wales must be inferred, and his 
domicile then determined. 


As an indication of intention acts are more important than declara- 
tions —Drevou v. Drevon, 10 Jur., N.S., 717. In Doucet v. Geoghegan, 
L. R., 9 Chan. Div., 441, the testator was a Frenchman, but had 
lived 27 years in Mngland, during the greater part of which time he 
was a@ partner in an Jd nelish house of business, paying occasional visits 
to France. Ile married successively, in Mnelish Churches, two wives, 
who were Enelishwomen and Protestants, though himself a Roman 
Catholie, Per “his children were brought up in England as Protestants. 
He made his will in the Moaglish form, "and left his property in & manner 
inconsistent with French Taw. In an action to establish a French 
domicile, numerous witnesses deposed that he had made parol declara- 
tions that he intended to return to France when he made lis fortune. 
It was also proved that he always refused to be naturaliz@d in England, 
and would not take a lease for more than three years of his house. 
It was held by the Court of appeal that the acts of the testator 
manifested an intention to acquire an Mnelish domicile; that his declara- 
tions cof intention to return to France when he had made his fortune 
were not sufficient to rebut the conclusion to be derived from the facts 
of his life. 


Officers of the Crown, coming to India in the time of the East India 
Company, did not lose their domicile of origin; but officers of the Mast 
Tndia Company did — Bruce v. Bruce, 2 B. ‘anal P., 229n.; Munroe v. 
Douglas, 5 Madd., 379 ; Forbes v. Forbes, Kay, 341; Jopp v. Wood, 
4 DeG. ‘a and §., 616. ‘I'hese cases were before the Succession Acts 
but since that Act it has been similarly decided by the Court of Session 
in Scotland ( Wauchope v. Wauchope, Court of Session Rep. 4th Series, 
Vol. 4, p. 9455 reported also in 2 C0. L. R., 497a.), and by the igh 
Court at Caleutta—Jn the Goods of Hiliot, I. L. R., 4 Cale., 106; 
(S.C.)2C.L. R, 496. 


In Drevon v. Drevon, 10 Jur., N.S., 717, Kinpersiey, V.C., observ- 
ed, that “ the decisions that persons going to India in the service of 
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the East India Company thereby acquire an Anglo-I[ndian domicile, are 
_ excrescences upon, aud anomalous to, the principles of domicile.” 


In order to change his domicile of origin a man must voluntarily fix 
his sole or principal residence in a country which is not his country of 
origin, with the intention of residing there for a period not limited as to 
time. The domicile so acquired may be put an end to by abandoning it 
without acquiring a new domicile of choice, and in such a case the 
domicile of origin reverts—King v. Foxwell, L. R., 8 Chan. Div., 518. 


7. The domicile of origin of every person of 

Domicile of origin legitimate birth is in the country 

of person of legitimate in which, at the time of lis birth, 

| birth. his father was domiciled; or, if 

-he is a posthumous child, in the country in which 

his father was domiciled at the time of the father’s 
death. . 
Illustration. 


At the time of the birth of A, his father was domiciled 
in England. A’s domicile of origin is in England, what- 
ever may be the country in which he was born. 


The first. part of this section is in accordance with the rule of the civil 
law, “ patris originem unusquisque sequatur,” Cod. Lib. 10 tit, 31; 


> 
e 


and see Scrimshire v. Serimshire, 2 Wage. Cons., 405-6 


The second part of the section declares that the last domicile of the 
father shall be the domicile of his posthumous child, and not the dumi- 
cile of the mother, wherever that may be at the time of the birth. 


8. The domicile of origin of an illegitimate 

Domicile of originof Child is in the country in which, 
legitimate child. at the time of his birth, his mo- 
ther was domiciled. 

This section isin accordance with the civil law—yus qui justum 
pairem non habet prima origo a matre. Dig. Lib., 50 tit. 1. 


Minors are generally incapable, proprio motu, of changing their domi- 
eile during their minority.—Story’s Conflict of Laws, $ 47. Their 
domicile follows that of the parent from whom it was derived. See 
the exception to s. 14, anfra. 


J . ° ee ° ee oe 
} Domicile is of three sorts: domicile by birth, or domicile of origin, 
} domicile by choice, and domicile by operation of law. 


9. The domicile of origin pre- 
vails until a new domicile has 
been acquired. 


Continuance of do- 
micile of origin. 


There must be an intention to abandon the domicile of origin and to 
acquire a new domicile, otherwise the former will continue— Atlorney- 
General v, Blucher, 10 Jur., N.S., 1159. Mere change of residence 
however long and continucd, is not suflicient—AMourhouse y. Lord 
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10 H. L. C., 272. The acts, as already pointed out, of the testator or 
intestate are in general a better indication of his intention than mere 
declarations—Drevon v. Drevon, -10 Jur, N. S., 717; Doucet v 
Geoghegan, L, R., 9 Chan. Div., 441; Platt v. Attorney-General, L. R., 
3 App. Ca., 336. See notes to s. 6, supra. : 


A residence may be originally temporary, yet, so soon as a change of 
purpose, or animus manendi, can be inferred, the fact of domicile is 
e-tablished— Haldane v. Eckford, L. R., 8 Viq., 6381. In King v. 
Foxwell, La. R., 3 Chan, Div., 518, it was held, that, in order to change 
the domicile of origin, it was sufficient for aman voluntarily to fix his 
sole or principal residence in a foreign country with the intention of 
residing there for a period not limited as to time. 


A domicile will not be lost by a compulsory residence in a foreien 
country, as by flight from civil commotion or revolution—Jn the 
Goods of the Duchess D’ Orleans, 1 Sw. and Tr., 254. Sees. 10, 
illustration (7), infra. 


Residence in any place for health’s sake is of dubious import, and 
further manifestation of intention Is requisite before such residence can 
be assumed to be permanent—1 Jarm, 4th Mdn., 14, citing Hoskins v. 
Matthews, 8 DeG. M. and G., 13. By the law of all countries it) seems 
to have been considered, that a prisoner preserves the domicile of his 
country—Dhill. Dom., 87. See, however, s. 16, exception, wfra. 


The burden of proving a change of domicile lies on the person 
asserting it—Avkman v. Athman, 7 Jur.. N.S., 1017; Bell v. Kennedy, 
L. R., 1 Se. App., 307, per Lorp Ciretmsrorp., 


The following cireumstances, according to Dr. Phillimore, may be relied 
on ag affording evidence of intention (animus manend:):—(1) Place of 
birth. (2) Oral and written declarations. (See Mrevon v. Drevon, 
10 Jur, N.S. 717; Doucet v. Geoghegan, Ia R., 9 Chan. Div., 441, 
and Phill. Dom., pp. 114, 118, as to the value of snch evidence). 
(3) The place of death—(“ a circumstance of slight moment ”—Phill., 
115, though prima facie evidence of a faint kind— Burton v. fisher, 
1 Milw.; 187). (4) The place of residence of wife and family. 
(5) The house of trade. (6) The depository of papers and munti- 
ments, (7) ‘The Mansion house. (8) Description in legal documents. 
(9) Possession and exercise of political rights and privileges. (10) Pos- 
session of real estate. (11) Length of residence, and lafse of time.— 
(“ Perhaps,” says Dr. Phillmmore, “ the most important criterion of 
domicile is the length of time during which residence has continued in 
a particular place ””—Phill. Dom., 140-1, See Ludgson v. Beauchesne, 
12 Moore’s P. C, 285, 325.) 


10. A man acquires a new domicile by taking 

Acquisition of new Up his fixed habitation in a coun- 
domicile. try which is not that of his domi- 
cile of origin. 


Evplanation.—A man is not to be considered as 
having taken up his fixed habitation in British 
India merely by reason of his residing there in Her 
Majesty’s Civil or Military Service, or in the cxer- 
cise of any profession or calling. 
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Lllustrations. 


(a.) A, whose domicile of origin is in England, proceeds 
to British India, where he settles ag a Barrister or a Mer- 
chant, intending to reside there during the remainder of 
his life. His domicile is now in British India. 


(b.) A, whose domicile is in England, goes to Austria 
and enters the Austrian service, intending to remain in 
that service. 4 has acquired a domicile in Austria, 


Phill. Dom., 72; Ommaney v. Bingham, cited in 5 Ves. Rep., 757. 


(c.) A, whose domicile of origin is in France, comes to 
reside in British India under an engagement with the Bri- 
tish Indian Government for a certain number of years. 
It is his intention to return to France at the end of that 
period, He does not acquire a domicile in British India. 


af, whose domicile is in England, goes to reside in 
British India for the purpose of winding up the affairs 
of a partnership, which has been dissolved, and with the 
intention of returning to England as soon as that purpose 
is accomplished. He does not by such residence acquire 
a domicile in British India, however long the residence 


may last. 


(e.) A, having gone to reside in British India under the 
circumstances mentioned in the last preceding illustration, 
afterwards alters his intention, and takes up his fixed 
habitation in British India. .4 has acquired a domicile 
in British India. 

( f.) A, whose domicile is in the French Settlement of 
Chandernagore, is compelled by political events to take 
refuge in Calcutta, and resides in Calcutta for many years 
in the hope of such political changes as may enable him 
to return with safety to Chandernagore. He does not by 
such residence acquire a domicile in British India. 


(g.) A, having come to Calcutta under the circumstances 
stated in the last preceding illustration, continues to reside 
there after such political changes have occurred as would 
enable him to return with safety to Chandernagore, and 
he intends that his residence in Calcutta shall be perma- 
nent, A has acquired a domicile in British India. 

Whether the habitation taken up by a man ina country which is 
not that of his domicile of origin, is with the intention of acquiring a 
new domicile, must be determined with reference to circumstances. 
The criteria to which reference may be made have been referred to 
in the notes to the preceding sections. 
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The Explanation to this section is no more than an announcement of 
the settled law on the subject as exemplified in the case of Bruce v. 
Bruce, 2 B. & P., 229 (n) and other cases referred to in the notes to s 6, 
supra. Officers of the East India Company acquired an Anglo-Indian 
domicile— Wauchope v. Wauchope, Court of Sessions Rep. 4th Series, 
Vol. IV, p. 945; (8. C.) 2 C.L. R., 497; In the Goods of Elliot, 
I. L. R., 4 Cale., 106; (8S. 0.) 2C. L. R., 496. 


One who settles as a trader in a foreign country will commonly 
thereby acquire a domicile in that country—1 Jarm., 4th Mdn., 14; 
Cocherell v. Cockerell, 2 Jur., N.S., 727; Doucet v. Geoghegan, L. R., 
9 Chan. Div., 441. See Illustration (a). 


11. Any person may acquire a domicile in Bri- 

Special mode of ac- tish India by making and_depo- 
quiring domicile in ‘siting in some office in British 
British India. _ India (to be fixed by the Local 
Government), a declaration in writing under his 
hand of his desire to acquire such domicile, pro- 
vided that he shall have been resident in British 
India for one year immediately preceding the time 
of his making such declaration. 


By an order of the Governor-General in Council, it was directed that, 
in the Province of Oudh, the office of the Judicial Commissioner at 
Lucknow should, until further orders, be the office in which declarations 
made under this section should be deposited — Gazette of India, July, 
15th, 1865, p. 803. In British Burmah, the office of the Chief Com- 
missioner of Gritish Burmah at Rangoon is the office in which such 
declarations are to be deposited— Gazette of India, 29th July, 1865, 
p. 845, 


12. <A person who is appointed by the Govern- 
on . ment of one country to Le its 

Domicile not acquir- 
ed by residence in a ambassador, consul, ox other re- 
country merely asthe presentative in another country, 
representative ool a goalies asa ° 
dorcien Gane null or does not acquire a domicile in 
by residence with him the latter country by reason only 
as part of his family of residing there in pursuance of 
or as a servant. ; aS 

his appointment; nor does any 
other person acquire such domicile by reason only 
of residing with him as part of his family or asa 
servant. 

The residence of a foreion minister within the jurisdiction of the 
State to which he is accredited, is by a fiction considered xs a continu- 
ing residence in his own country ; and this fictitious situation is applied 
not only to the person of the minister but to his family and suite, 
secretaries of legation and other secretaries, servants, moveable effects, 


and the house in which he resides—Kent’s International Jurisprudence, 
106; Wheaton’s International Law, ss. 98, 224, 235; Phill. Dom., 79, 80. 
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A different rule generally applies to consuls and other commercial 
agents who are presumed to remain in a country for purposes of trade, 
and who, therefore, acquire a domicile where they reside—Story’s 
Conflict of Laws, § 48; Alaltass v. Maltass, 1 Rob., 79. Phill. Dom., 85. 


If, being alrendy domiciled in a foreign country, a man be appointed 
by his own sovereign ambassador or consul in that country, his original 
domicile is not thereby restored, quoad succession to personal pro- 


' perty—1 Jari, 4th Kdn., 14; Sharpe v. Crispin, L. R., 1 P. and D., 611. 


13. A new domicile continues until the former 
Continuance of new Gomicile has been resumed or 
domicile. another has been acquired. 


The section Js silent as to the manner in which a former domicile 
may be resumed, 


In Udny v. Udny, L. BR., 1 Se. App., 457, Lorp Westbury said :— 
“ When another domicile is put on, the domicile of origin is, for that pur- 
pose, relinquished, and remains in abeyance during the continuance of the 
domicile of choice; buat as the domicile of origin is the creature of law 
and independent of the will of the party, if would be inconsistent with 
the principles on which it is by law created and ascribed to suppose 
that it is capable of being, by the act of the party, entirely obliterated. 
It revives and exists whenever there is no domicile, and it does not 
require to be regained or reconstituted animo ef facto in the manner 
which is necessary for the acquisition of a domicile of choice.” (See also 
King v. Forwell, Ta. R., 8 Chan, Div., 618.) Again Lorp WestBury says 
(p.458) :—“Domicile of choice, as it is gained animo et facto, so it mav be 
putan end to in the same manner, Expressions are found in some books, 
and in one or two cases, that the first or existing domicile remains until 
another is acquired, This is true if applied to the domicile of origin, 
but cannot be true if such general words were intended (which is not 
probable) to convey the conclusion that a domicile of choice, though 
unequivocally relinquished and abandoned, clings, in despite of his will 
and acts, to the party, until another domicile has, animo et facto, been 
acquired.” 

According to the provisions, however, of this section, if would seem, 
that where a new domicile has been acquired, that domicile will con- 
tinue until anether domicile has been acquired antmo et facto. 


As to the evidence of presumption, Ktnperstey, V C., in Lord v. Col- 
vin, 4 Drew., 422, observes :—“ ‘There is one principle very well establish- 
ed,—namely, that slighter evidence is required to warrant the conclusion 
that aman intends to abandon an acquired domicile and to resume his 
domicile of origin, than is necessary to justify the conclusion that he 
means to abandcn his domicile of origin aud acquire a new one.” 


In In the Goods of Raffenel, 3 Sw. and Tr., 49, B left Dunkerque, 
where she liad acquired a domicile, with the intention of residing in. 
Kngland. She got on board the packet at Calais, but before it left the 
harbour, she was, through illness, obliged to land, and never sufficiently 
recovered to leave France. It was held by the Court, that, there was 
no sufficient act to give effect to the intention to resume the Hnglish 


domicile, 


14. The domicile of a minor follows the domicile 
of the parent from whom he de- 


Minor’s domicile. ‘ : sis sea 
rived his domicile of origin. 
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_ Exception —The domicile of a minor does not 
change with that of his parent, if the minor is 
married or@holds any office, or employment in the 
service of Her Majesty, or has’ set up with the 
consent of the parent in any distinct business. 


A minor is, generally, incapable of changing his domicile during his 
minority, and, therefore, retains the domicile of hig father during his 
minority. If the father change his domicile, that of the infant children 
follows it; and if the father dies, his last domicile is that of the infant 
children—Story’s Conflict of Laws, § 46. In Sharpe v. Crispin, 1. R., 
1 P. and D., 611, it was held, that ifa man, at the time he attains his 
majority, is of unsound mind, and remains in that state continuously up 
to the date of his death, the incapacity of minority never having been 
followed by adult capacity, will continue to confer upon the father the 
right of choice in the matter of domicile for lis son, and a change of 
domicile by the father will usually produce a similar change of domicile 
ns regards the lunatic son. 

In Kngland, it bas been made a question, whether infant children, 
who, after the death of their father, remain under the care of their 
mother, follow the domicile which she may, from time to time acquire, 
or retain that Which their father had at the time of his death until they 
are capable of gaining one by acts of their own, The weight of 
authority in such eases seems to be in favour of the mother’s domicile — 
1 Jarm, 15, 4th Indn.;) Potinger v. Wightman, 3 Mer., 67. 


In this country, it is submitted, in eases to which this Act applies, 
that the domicile of the father at the time of his death would continue. 
See s. 9, supra. 


The Exception to this section is based on the principle that a 
married minor must be treated as su? surts in respect of domicile, since 
on his marriage he actually founds an establishment separate from the 
parental home—West., 36. So, by accepting a benefice or other office 
from which he is not removeable, or by entering into a house of coms 
merce with the consent of those under whose control he is, a minor 
becomes emancipated and capable of acquiring a domicile of his own— 
Phill. Dom., 50. : 


In the case of the marriage of a minor, according to Pothier, the 
marriage must have been contracted with the consent of one of his 
parents or guardian; but it can seareely be doubted, says Dr. 
Phillimore, that, in Great Britain, a minor once married, whether, with 
or without the proper consent, would be held capable of choosing his 
domicile—Plill. Dom., 50. 


15. By marriage a woman acquires the domicile 


Domiecileacquiredby Of her husband, if she had not 
a woman on marriage.’ the same domicile hefore. 


This is the maxim of the Roman and Continental Civilians— Phill. 
Dom , 27; Dalhousie v. A’ Douall, 7 Cl. and Fin., 817. The widow 
retains her matrimonial domicile until she has actually changed it 
animo et facto—West., 42. If she marry again, her domicile will be 
that of her second husband— Phill. Dom., 27; Dalhousie v. M’ Douall, 
7 Cl. and Fin., 817. 
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The principle upon which this section is based is, that it is the duty 
of a wife to remain with her husband, and her will is presumed tu 
coincide with that duty.—Weat., 47. 


16. The wife’s domicile during the marriage 
Wife's domicile du- follows the domicile of her hus- 
riug marriage. band. 


Exception.—The wife’s domicile no longer follows 
that of her husband if they be separated by the 
sentence of a competent Court, or if the husband 
is undergoing a sentence of transportation. 


The domicile of the husband isthe domicile of the wife, and even 
when he has been quilty of such misconduct as would furnish her with 
a defence to a suit by him for restitution of conjugal rights, she cannot 
on that ground acquire a separate domicile for herself— Yelverton v. 
Yelverton, 1 Sw. and Tr., 574. 


Competent Court.—It has been held in England, that the sentence of 
a foreign Court granting a divorce cannot be recognized by an English 
Matrimonial Court as putting an end to the marriaga bond of domi- 
ciled Hinglish subjects— Dolphin v. Robins, 7H. of [1., 390 ; Tollemache 
v. Tollemache, 1 Sw. and 'T'r., 557; Argent v. Argent, 34 L. J., P. and 
D., 1383; Shaw v. Alttorney- General, L. R., 2 P. and D., 156. 

It is not necessary that the separation should be by actual divorce 
a vinculo. A divorce a mensa ef thoro ( Williams v. Dormer, 2 Rob, 505), 
or a judicial separation (see Indian Divorce Act, IV of 1869, 8, 22) 
is, it seems, sufficient; see Dolphin v. Robins, 7 H. of L. Ca, 416, 
per Lory Cranwortn. 

The domicile of the husband, however, will continue, where the par- 
ties are living apart under a deed of separation—Warrender v. 
Warrender, 2. Cl. and Fin., 488; and even after the wife (who was living 
apart from her husband by agreement) had instituted a suit in the 
Scotch Court for divorce on the ground of her husband’s adultery— 
Dolphin v. Robins, ubi supra. 

In England it has been held, that where a husband goes away from 
the place of his domicile to avoid bis creditors, leaving his wife behind, 
his domicile is not to be regarded in law as the domicile of his wife, 
either by construction or attraction so as to compel the wife to become 
subject to the jurisdiction of the tribunal of any country in which the 
husband may choose to acquire a domicile—Pitt v. Pitt, 10 Jur., N.S. 
735; Browne, Div., p. 8. 


17. Except in the cases above 
Except in cases stat- provided for, a person cannot, 


ed, minor cannot ace . : : . 
quire anew domicile, uring minority, acquire a new 
domicile. 


18. An insane person cannot acquire a new 

Lunatic’s acquisition domicile in any other way than 
of new domicile. by his domicile following the do- 
micile of another person. 
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Dr. Phillimore is of opinion that an adult lunatic would acquire the 
domicile of the committee of his person— Phill. Dom., 55. Mr. West- 
lake, on the other hand, is of opinion, that such a lunatic must retain 
the domicile which he had when he first lost his reason. 


The section does not clearly specify in what manner a lunatic may 
acquire a new domicile, or whose domicile his own domicile must 
follow. 


In the case of a person of unsound mind from the time of minority, 
the donucile follows that of the father—Sharpe v. Crispin, L. K., 
1P.and D., 611. Sees. 14, supra. 


19. Ifaman dies leaving moveable property in 
British India, in the absence of 
Succession to a per- far domicil leew! 
son’s moverble proper- proo - any cdonucue e€ sewere, 
ty in British India, in succession to the property is re- 
gulated by the law of British 
India. 


This section throws the onus, in the circumstances mentioned, of 
proving a domicile elsewhere than in India on the persons alleging such 


a domicile. See Bell v. Kennedy, L. R., 1 Sd. App., 307. 


PART IlI.* 
OF CONSANGUINITY. 


20. Kindred or consanguinity is the connexion 
or relation of persons descended 
from the same stock or common 
ancestor. 


Kindred or consan- 
guinity. 


‘Consanguinity,’ or ‘kindred,’ is defined by the writers on these 
subjects to be “ vzuculum personarum ab eodem stipite:” the connection 
or relation of persons descended from the same stock or common ances- 
tor. This consnnyuinity is either lineal or collateral—2 Blackstone’s 
Commentaries, 203, 19th dn. 


No person can take as next-of-kin, unless blood-relationship exists 
between him and the intestate. Thus, a mother-in-law, or step-mother, 
or persons similarly connected with him, cannot take—Autlard v. Rut- 
land, 2 P. W., 216. Husband and wife cannot be deemed next-of- 
kin— Watt v. Watt, 3 Ves., 244; Carrick v. Camden, 14 Ves., 376, 
per Lorp Expon. ‘Thus, in Kingland,a limitation to next-of-kin sim- 
pliciter, whether it be contained in a will or settlement, is a limitation 
to the nearest in blood to the propositus—per Woon, L. J.,in Halton v. 
Foster, L. R., 8 Chan. App., 505. In this country, however, it is to be 
observed, that a bequest to the next-of-kin of a particular person shall 
be distributed as if that person had died intestate. See s. 80, infra. 


* This Part of the Succession Act does not apply to Parsees 
(Act XXI of 1865, s. 8); nor to Hindus, etc. (Act XXL of 1870). 
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° 21. Lineal consanguinity is that which subsists 

Lineal consangui- between two persons, one of 
nity. whom is descended in_a_ direct 
line from the other, as between a man and his 
father, grandfather, and great grandfather, and so 
upwards in the direct ascending line; or between a 
man, his son, grandson, great orandson, and so down- 
wards in the direct descending line. Every gene- 
ration constitutes a degree, “either ascending or 
descending. A man’s father is related to him in 
the first degree, and so likewise is his son; his 
grandfather and grandson in the second degree; his 
great grandfather and great grandson in the third. 


This section is borrowed from 2 Blackstone’s Commentaries, 202, 19th 


Edn. 

‘Lineal consanguinity’ falls strictly within the definition of vzuncudum 
personarum ab eodem stipite descendentium, since lineal relations are 
such as descend from one another and both, of course, from the same 
common ancestor— bid, 203; see Williams on xecutors, 425, 


22. Collateral consanguinity is that which sub- 

Yollateral consan- sists between two persons, who 
guinity, are descended: from the same 
stock or ancestor, but neither of whom 1s descended 
ina direct line from the other. For the purpose 
‘of ascertaining in what degree of kindred any colla- 
_teral relative stands to a person deceased, it is 
_proper to reckon upwards from the person deceased 
“to the common stock, and then downwards to the 
‘collateral relative, allowing a degree for each 
‘person, both ascending and descending. 7 


Sce 2 Blackstone’s Commentaries, 203-4; Williams on Executors, 
426-8, 

The method of computing degrees in the collateral line, is that of 
the Civil Law, which has been adopted by the English Law,—Co. Litt., 
23. herule, in other words, is to take the sum of the degrees in both 
lines to the common ancestor—Mentney v. Petty, Prec. in Chan., 593 ; 
2 Blackstone’s Commentaries, 207, node, 


23. For the purpose of succession, there is no 
Persons held for {iStinction between those who 
purpose of succession are related to a person deceased 
- - similarly related through his father and those who 
e aecease . . 
were are related to him through his 
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mother; wor between those who are related to him. 
by the full blood, and those who are related to him 
by the half blood; nor between those who were 
actually born in his lifetime, and those who at the 
date of his death were only conceived in the womb, 
but who have been subsequently born alive. 


This is according to the English Statutes of Distribution, 22 and 28 
Car. I], ¢. 10, and I Jac. I, c. 17, which, however, relate only to 
personal property, 

‘By the English law, the half-blood were excluded from inheriting 
real property atone time for feudal reasons; but now, by 3& 4 Will. 
IV, c. 106, they are entitled to inherit real property, but only after 
kinsmen of the whole blood of the same degree, and after the issue 
of such kinsmen where the eommon ancestor is a male, and next after 
the common ancestor when such common ancestor is a female. Williams’ 
Rea! Property, 106 (10th Edn.) 

Under tiis Aet, there is no distinction between the devolution of 
moveable and immoveable property. 


The half-blood, therefore, is entitled to administration as well as the 
whole, and the brother of the half-blood will exclude the uncle of the 
whole blood— Collingwood v. Pace, 1 Ventr., 424. So administration 
may be granted either to the sister of the half, or the brother of the 
whole, blood—Brown v. Wood, Alleyn., 36; Williams on Mxecutors, 
428; see s, 204, infra. And brothers and sisters of the half-blood of an 
intestate are equally entitled, with brothers and sisters of the whole 
blood, to share with their mother after the death of the intestate’s 
father, where the intestate dies without wife or children—Jessop v. 
Watson, 1 My. and Is., 665. 

The law considers every child ex ventre sa meére as actually born 
for the purpose of taking any benefit to which, if born, it would 
be entithed— Doe v. Clarke, 2 IT. B1., 399; Trower v. Butts, 1 Sim. 
and Stu., 181; see also s. 87, wfra. ‘Thus, in Burnet v. Thann, 1 Ves, 
Sen., 156, a posthumous brother was held to be entitled to a share of 
an intestate’s estate. See Blasson v. Blusson, 2 De G. J. and §., 665. 


By the Hindu law current in Bengal, a brother of the whole blood 
succeeds, in the case of an undivided immoveable estate, in preference 
to a brother of the half-blood— Raykiskore Lahoory v. Gobind Chunder, 
Luhoory, 1. L. R., 1 Cale (CF. B.), 27. 


24. Inthe annexed table of kindred, the degrees 
are computed as far as the sixth, 


Mode of computing ond are marked by numeral 
devrees of kindred. . 
ficures. 


The person whose relatives are to be reckoned, 
and his cousin -german, or first cousin, are, as 
shown in the table, related in the fourth degree; 
there being one degree of ascent to the father, and 
another to the common ancestor, the grandfather ; 
and from him one of descent to the uncle, and 
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another to the cousin-german; making in all four 
degrees. 


A grandson of the brother and a son of the 
uncle, t.¢., a great nephew and a cousin-german, 
are in equal ” degree, being each four ‘degrees 


removed. 


A grandson of a cousin-german is in the same 
degree as the grandson of a great uncle, for they 
are both in the sixth degree of kindred. 


Table of Consanguinity. 


(4) Great Grand- 
father’s Father. 


(8) Great Grand- (5) Great Great Uncle. 
father. 


(2) Grandfather. (4) Great Uncle. 


(1) Father. (8) Uncle. (5) Great Uncle's Son. 


The Person (2) Brother. (4) Cousin German. (6) Second Cousin. 
whose 


Relatives 
are to be 
reckoned, «© 
| [man. 
(1) Son, (8) Nephew. 6) Son of the Cousin Gere 
(2) Grandson, (4) Son of (6) Grandson 
the Nephew, of the Cousin 


or Brother’s German. 
Grandson. 


(3) Great Grandson. 


The words ‘ cousins,’ ‘ first cousins,’ or ‘ cousins-german’ apply 
only to children of brothers or of sisters of the futher or mother of 
the person whose ‘ cousins,’ ‘first cousins,’ or ‘ cousins-german’ are 


spoken of ; see s. 87, infra. 

The words ‘ second cousin’ apply only to grandchildren of brothers 
or of sisters of the grandfather or grandmother of the person whose 
«second cousins’ are spoken of — Ibid. 
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The words ‘ first cousins once removed’ apply only to children of 
cousings-german or to cousins-german of a parent of the person whose 
first cousins once removed are spoken of (Jbid),—7. e., great uncle’s 
son and son of cousin-german in the table given, both of whom are in 
the sixth degree. 


So, a first cousin twice removed,—i.e., grandfather’s cousin, or son 
of great great uncle and a second cousin,—are in the same degree 
us second cousins—Silcoz v. Bell., 1 Sim. and Stu., 30). 


It is to be observed that kindred are found distant from the propo- 
situs by an equal number of degrees, although they are relations of 
very different denominations. Thus a grand-daughter of a sister, --ie., 
iu great niece and the daughter of the intestate’s aunt, z, e., a cousin- 
german, are in equal degree, viz.,in the fourth degree— Williams 
on executors, 427; Thomas v. Ketteriche, 1 Ves. Sen., 333. 


PART IV.* 
OF INTESTACY. 


95. A man is considered to die intestate in res- 
As to what property pect of all property of which he 
a decensed person is has not made a testamentary dis- 


considered to bavedied ~— position which is capable of tak- 
intestate. : mo, 


mmm rue 


Even where an executor is appointed; see Zravers v. Travers, 
L. R., 14 Eq., 275. 

This section is the only section in this Part which applies to Parsees— 
Act XXI of 1865, s. 8. ‘that Act contains special provisions as to 
intestate succession among Parsees, Parsees having a repugnance to 
treating females as on an equality with males. See Parsee Succession 
Act, in extenso, post. 


Illustrations. 


(a.) A has left no will. Tle has died intesfate in res- 
pect of the whole of his property. 


(b.) A has left a will, whereby he has appointed B hia 
executor, but the will contains no other provisions. A 
has died intestate in respect of the distribution of his 
property. 


Prior to 11 Geo. TV and Will. IV, c. 40, executors were, at law, 
and i general in equity also, entitled beneficially to the residue not 
expressly disposed of or given to them in trust— Pratt v. Sladden, 
14 Ves., 197 ; Johnstone v. Hamilton, 11 Jur., N.S,777, By the first 
section of that Act, the executor of any person dying after Ist Sep- 
tember 1830, is to be deemed in equity a trustee for the persons who 
would be entitled under the Statute of Distributions in respect of 


* This Part does not apply to Hindus, ete. (Act XXI of 1870); nor 
does it, with the exception of s. 25, apply to Pursees (Act XXI of 
1865, s. 8). 
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: of residue, unless it ahall apnear by the will or codicil that 
the executor was intended to take beneficially. 


This Act, therefore, has enst on the executor the bnrden of 
proving from the will a distinet intention that he should take the resi- 
due beneficidly—Jaler v, Juler, 29 Beay., 37. 


The mere nomination of an executor only entitles the will to pro- 
bute—O' Dicyer y. Geare, ) Swoand Tr, 465, 

(c.) A has bequeathed his whole property for an illegal 
purpose, 4A hay died intestate in respect of the distribu- 
tion of his property. 

See Dacre vo Patrichson, } De. and S, 182; JSvhustone v. Hamil- 
toa, Ut Jur NOS, 777. 

(d.) A has bequeathed £1.000 to DB, and £1,000 to the 
eldest son oof C, and has made no other bequest, and has 
died Jeaving the sum oof £2,000 and n& other property. 
Co died before sf without having ever had a eon. vf 
died intestate in respect of the distribution of £1,000, 


26. Such property devolves upon the wife or 
husband. or upon those who are 
of the kindred of the deceased, 
in the order and according to 
the rules herein prescribed. 


Devolution of auch 
proper ty 


Erplanation. -The widew is not entitled to the 
provision hereby made for her. aif by a valid con- 
traet made betore her marriage she has been ex- 
cluded from her distributive share of ler lausband's 
estrte. 


In Kaoglan?, nleo. a widow's title nnder the Statute may be barred by 
Moarttioment before anarcoge excludme her from her Castrbative share 
Of hee hawband’s personal extutes amd even our thease of a femule 
infant, she msg dee ae of ber right by such a settlement made betore 
tharnage with the approbation of her parents or guardiaties— Williams 
on Ewecutors, 1486. 


The Faplanation to the section has reference only to contracts: made 
before mariage In Slatter vo Slater, EY and CL, Exch . 28, the qnes- 
tion was raised but not decided, whether, by a postnuptial settlement, 
the widow could be deprived af her distabntive share, the recht to the 
distributive share not having heen evpressty excluded by the settles 
ment. Ao provision made by the disband in his will ia dies of the 
distributive ehere, does not bar the widow from taking under an intes- 
tacy an the farlure of bygacivs— Gurthshaore v. Chalte, 10 Ves. 17-185 


In Rngland, where a husband hat covenanted fo leare, or that his 
eeator shall pay te his widow, a sam of moneys or part of his per- 
aonnl estate, and he dies intestate, so that ahe becomes entitled to a 
portiun of bis personal property under the Statute, such distribuure 
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share shall be a performance, or part-performance, if lese than the 
amount covenanted —( Garthshore v. Chale, 10 Ves , 16)3 and she can- 
not claim both— Blandy v. Widmore, 1 P.W., 324. 


27. Where the intestate has left a widow, if he 

Where the intestate lias also left any lineal descen- 
has left a widow and dants, one-third of lis property 
Jirenl descendants, or s| 3 ll hel rf lis ad * 4 d 
Siatiia Miniccas ule elong to bis widow, an 
only, or a widow and the remaminy two-thirds shall 
Hos evenchnent eo to his neal descendants, 
according to the rules herein contained. If he has 
left no lineal descendants, but has left persons who 
are of kindred to him, one-half of his) property 
shall belone to his widow, and the other half shall 
vo to those who are of kindred to him, in the order 
and according to the rules herein contained. — If 
he has left noue who are of kindred to him, the 
Whole of lis property shall belong to his widow. 

‘The last provision in this section departs from the Tawi] 
There, of ano intestate Jeaves ao widow but no next-of-kin, a moiety 
only of the property belongs to the widow, and) Che other moiety procs 


te the Crown—Cunre vi Roberts, S Sim. 214. As to whe ave of hin- 
dred, see s YO. supra. 


The section, by providing what property of the husband the wife 4] 
be entitled toon his dvine mtestate, does not nopheddy deprive a widow 
of anv inchoate rights, eg. ofdower, to which she av have been 
entitied when the Aet came inte force— Sarkties v. Prasonomuyee 
Dosse, T LRG Cale. 794.68 C SELL R78, 


Iyon notification dated the Gist Martel S73. the Governor-General 
in Counedl was pleased fo rule that the effects of degitimate persous 
dytug intestate, whoeh have ulready become exchents to the Gavern- 
ment sinee the Indian Suceession Aet came mate eae | blind], wfter 
deduction of the expenses trearced and the established proportion 
of the Crown's share, be distributed in conformity with the aforesaid 

of dudra, April Sth, 1873, Part dy p 334. 


28. Where the intestate has left no widow, his 

‘operty sii ry to his linea 

Where the intestate property shall ated to his lineal 

has left no widow. and = descendants or to those who are 

where he has teft no of kindred to him not being 
kindred. : aa 

lineal descendants, according to 

the rules herein contained ; and if he has left none 

who are of kindred to him, it shall go to the Crown. 


Where an intestate dies leaving none who are of kindred to him, the 
Crown takes as ultzmus haeres, subject to his debts— Megit v. Johnson, 
4 Dougl., 548, per Loap Mansetecp. The most usual case, of courne, 
of a person dying without kindred, is that of a basturd dying leaving 
neither wife nur cbildseu. 
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PART V.°® 
OF THE DISTRIBUTION OF AN INTESTATE'S PROPERTY. 


(a) Where he has left lineal descendants. 


29. The rules for the distribution of the intes- 
tate’s property after deducting 
the widow’s share (if he has left 
n widow) amongst his lineal des- 
cendants, are as follows :— 


Rules of distribu- 
tion. 


30. Where the intestate has left surviving him 
Where the inteatate & Child or children, but no more 
left m child or remote lineal descendant through 
Sa a decensed child, the property 
shall belong to his surviving child, if there be 
only one, or shall be equally divided among all his 
surviving children. 


Arto moveable property, aeceasion is regulated according to the 
law of the country in which the intestate had his domicile at the time 
of bis death —s. $8, anpra. Child or ‘children,’ therefore, must refer 
to a child or children feviiiuate according to the law of the country in 
whith the intestate bad bis domicile at the time of his death— Doe v. 
Fardill, & Beand C, 451; Inore Kwa, 1 Crompt. and Jerv., 156 ; 
Williams on Executurs, 


31. Where the intestate has not left surviving 
Where the jntestate Jim any child, but has left a 
hax left no child, buta grandchild or grandchildren, and 
aranwchild or grand- no more remote descendant 
through a deceased grandchild, 
the property shall belong to his surviving grand- 
child, if there be only one, or shall be equally 
divided among all his surviving grandchildren. 


The grandchild or grandchildren here take in their own right per 
capita, for, aa the children of the intestate are all dead, they are the 
neat-of-kin— Walsh v. Wales, 1 Eq. Ca. Abr., 249, pl. 7. 


Lilustrations. 


(a.) A has three children, and no more: John, Mary, 
and Henry. They all die before the father: John leaving 
two children, Mary three, and Henry four, Afterwards 


* This Part does not apply to Pareees (Act X XI of 1865, s. 8); nor 
to Hindus, ete. (Act AX of 1870). 
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A dies intestate, leaving those nine. grandchildren ao 
no descendant of any deceased grandchild. Each of 
grandchildren shall have one-ninth. 


This is the case of Walsh v. Walsh, 1 Ey. Ca. Abr., 249, pl. 7, 
cited in Williams on Executors, 1503. 


(6.) But if Henry has died leaving no child, then the 
whole is equally divided between the intestate’s five grand- 
children, the children of John aud Mary. 


Williams on Executors, 1504. 


(c.) A has two children and no more: John and Mary. 
John dies before his father, leaving his wife pregnant, 
Then A dies, leaving Mary aurviving him, and in due time 
achild of Johnis born, d’s property is te be equally 
divided between Mary and such posthumous child, 


This illustration is hardly apposite to the preseut section, which 
deals with cases where the intestate has left no child ; sees. 33, tafra. 
The posthumous child takes by representation. 


32. In like manner, the property shall go to the 

Where the intestate surviving lineal descendants who 
has left only grest are nearest in degree to the in- 
grandchildren or lineal , : 
descendants in aremo- testate, where they are all in the 
ter degree. degree of great grandchildren 
to him, or are all in a more remote degree. 

This section applies only where the lineal descendants are all in the 


same degree, and they take equally, or per capita—Williama on Exe- 
cutors, 1503. 


33. If the intestate has left lineal descendants 
, who do not all stand in the same 

Where the intestate : ; 
leaves lineal descen- Gegree of kindred to him, and 
dants not all in the the persons through whom the 
same degree of Kinired more remote are descended from 
through whom the him are dead, the property shall 
a te aa desceud be divided into such a number of 
equal shares as may correspond 
with the number of the lineal descendants of thie 
intestate who either stood in the nearest degree of 
kindred to him at his decease, or, having been of 
the like degree of kindred to him, died before him 
ae lineal descendants who survived him; and 
one of such shares shall be allotted to each of the 
lineal descendants who stvod in the nearest degree 
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of kindred to the intestate at his decease; and one 
such share shall be allotted in respect of each of 
such deceased lineal descendants; and the share 
allotted in respect of each of such deceased lineal 
descendants shall belong to his surviving child or 
children or more remote lineal descendants, as thie 
case may be; such surviving child or children or 
more remote lineal descendants always taking the 
share which his or their parent or parents would 
have been evtitled to respectively if such parent or 


parents had survived the intestate. 


Lllustrations, 


(a.) A bad three children—Jobhn, Mary, and Henry ; 
Johu died, leaving four children, and Mary died, leaving 
one, and Tlenry alone survived the father. On the death 
of A intestate, one-third is allotted to Henry, one-third 
to John’s four children, and the remaining third to Mary’s 
one child. 


(4.) 4 left no child, but Teft eight grandchildren, and 
two children of a deceased grandchild. ‘The property 18 
divided into nine parts, one of which is allotted to each 
grandchild 3 and the remaining one-minth is equally divid- 
ed between the two great grandchildren, 


fe.) A ling three children—Jolhn, Mare, and Henry : 
John dies leaving four children, and one of John’s chil- 
dren dieselenving two children, Mary dies leaving one 
child. 4 atterwards dies intestate, One-third of his 
property is allotted to Henry 5 one-third to Mary's ebild ; 
anid one-third as divided into four parta, one of which is 
allotted to each of Johu’s three surviving children, and 
the remaiming part is equally divided between John's two 
grandchildren, 


The rule in Eogland seems to be different Thus in Re Ross's Trnat, 
E.R. 13 By. 286, (86 40 J Chan. 280, it was decided, that where 
an intestate leftne claldron, bat grandchildren and great grandebildren 
only, they take per atirpes, the shares being ealeulatred with reference 
to the sumber of children leaving descendants aud not with reference 
te the nuusber of prandeliidren En that case Wickens, VOC, said: 
“Tf there are descendants, but no children living to share the estate, 
it in to be divided into as many shares av there were children who 
bare left living descendants, and the deacendants of each such child 
we to take as representing the clild, and uf course only the child's 

a bad 
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on 


(5) Where the Intestate has left no lineal descendants. 


34. Where an intestate has left no lineal des- 
of distribution Cendants, the rules for the dis- 
the intestate has tribution of his property (after 

ef no lineal desceu- deducting the widow’s share, if he 
has left a widow) are as follows. 


35. If the intestate's father be 


property. 


36. If the intestate’s father is dead. but the in- 

Where — intestate’s testate’s mother is living, and 

is dead, but his there are also brothers or sisters 

. brothers, and = of the intestate living, and there 
sisters are living. . : ae 5 

is no child living of anv deceas- 

ed brother or sister, the mother and each living 

brother or sister shall succeed to the property in 

equal shares. 
Tllustration. 


A dies intestate, survived by his mother and two brothers 
of the full blood, John and Tlenrv, and a sister Mary, 
who is the daughter of his mother, but) not of his futher. 
The mother takes one-fourth, each brother takea one- 
fourth, and Mary, the sister of hall-blood, takes one- 
tourth. 


37. If the intestate’s father is dead, but the in- 

Where intestate's testate’s mother is living, and if 

father is dead, and his any brother or sister,°and the 
t : : ; 

rear aioe, oe 6cluld or children of any brother 


sister, and children of : : : 
any deceased brother or sister Who may have died in 


or sister are living. the intestate’s life-time are also 
living, then the mother and each living brother or 


sister, and the living child or children of each de- 
ceased brother or sister, shall be entitled to the pro- 
perty in equal shares, such children (if more than 
one) taking in equal shares only the shares which 
their respective parents would have taken if living 
at the intestate’s death. 


Illustration, 


A, the intestate, leaves his mother, his brothers John and 
Heury, aud also one child of a deceased sister, Mary, and 


30 SUCCESSION ACT. [Part V. 


two children of George, a deceased brother of the half 
hleod, who was the sou of bis father but not of his mother. 
Lhe mother takes one-fifth, Johu and Henry each take 
ove-filth, the child of Mary takes one-tilth, and the two 
children of George divide the remaining one-fifth equally 
between thei. 


In England, prior to the Statute ! Jac. IT, c. 7, the mother enjoyed 
an equality with the father of an intestate as to tuking the whole of his 
sroperty inthe event of his dying intestate without wife and children, 
Vader n, 7 of that Statute, the law there is now as it bas been declared 


by thin nection, 


The principle upon which the alteration was made was, that it was 
thought unreasonable that the mother, by marrying again, might trans- 
fer all to nnother husbund— Bluchborough v. Davis, 1 P. Wims., 49, 
per Loav Hort. 


In Englund also, brothers and sisters of the half-blood share with 
their mother—Jeaopp v. Watson, 1 M. and K., 665; Burret v. Mann, 
} Ves. Sen, 156. 


38. If the intestate’s father is dead, but the 
hes. see intestate’s mother is living, and 
father ia dead. and his the brothers and_ sisters are all 

motherandtheehidren dead. but all or any of them 

t children who survived. the 

intestate, the mother and the 

child or children of each deceased brother or sister 

shall be entitled to the property in equal shares, 

such children (if more than one) taking in equal 

shares only the share which their respective parents 
would have taken if living at the intestate’s death. 


Lllustration. 


A, the intestate, leaves no brother or sister, but leaves his 
mother and ove child vo! a deceased sister Mary, and two 
children of a decensed brother George. The mother takes 
one-third, the child of Mary takes one-third. and the 
children of George divide the remaining one-third equally 
between 


39. If the intestate’s father is dead, but the 

Where intestate’s  intestate’s mother is living, and 

ther ie dead, but bis eee . . 
eeokes ik cing aa there is neither brother, nor sister, 
there is ae brother, nor == HOT child of anv brother or sister 
sister, nor ueplew. of the intestate, the property 


~ belong to the mother. 
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That is, representation is not to be carried berond brother's and 
sister's children. The law is similar in England. See Stanley v, 
Stanley, 1 Atk., 455, per Lorp Hanpwicxs. 


40. Where the intestate has left neither lineal des- 
Where intestate has Cendant, nor father, nor mother, 
left neither lineal des- the property is divided equally 
cendant, nor father, nor between his brothers and 
mother. . : 
and the child or children of such 
of them as may have died before him, such children 
(if more than one) taking in equal shares only the 
share which their respective parents would have 
taken if living at the intestate’s death. 
Here, asin Bogland, brothers and sisters, though in the anime degree, 


are preferred to grandparents — Winchelsea vo Norciiff, 1 Vern., 403; 
Evelyn v. Evelyn, 3 Atk., 762. 


41. Ifthe intestate left neither lineal descendant, 
Where intestate hag OF parent, nor brother, nor sister, 
left neither lineal des- his property shall be divided 
cendant, nor parent, equally among those of his rela- 
nor brother, nor sister. : : a i 
tives who are in the nearest de- 
gree of kindred to him. 


Illustrations, 


(a.) <A, the intestate, has Jeft a grandfather and a 
grandmother, and no other relative standing in the same 
or a nearer degree of kindred to him. They, being in the 
eecond degree, will be entitled to the property In equal 
shares, exclusive of any uncle or aunt of the, intestate, 
uncles and aunts being only in the third degree. 


(b.) A, the intestate, has left a great grandfather or 
great grandmother, aud uncles and aunts, and no other 
relative standing in the same or a nearer degree of kin- 
dred tohim. All of these being in the third degree, shall 
tuke equal shares. 


(c.) A, the intestate, lefta great grandfather, an uncle, 
and a nephew, but no relative standing ina nearer degree 
of kindred to him. All of these being in the third degree, 
shall tuke equal shares. 


(d) Ten children of one brother or sister of the in- 
testate, and one child of another brother or sister of the 
jutestate, constitute the class of relatives of the ueurest 
degree of kindred to him. They shall each take one- 
eleventh of the property. 
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42. Where a distributive share in the property 
. ’ : oT? 1 j eS- 

Children’s advance. Of ® person who has died int 
mentanottobe brought tate shall be claimed by a child, 
inte hatehpot. or any descendant of a child of 
such person, no money or other property which the 
intestate may, during his life, have paid, given, or 
settled to or for the advancement of the elild by 
whom or by whose descendant the claim is made, 
shall be taken into account in estimating such dis- 
tributive share. 

"This section peta rid ofthe English role that such children as have 
any eatute by wettlement, or who shall have been advanced by the 
intestate in hie lifetine by lana portions, must bring the amount 
Of their advancement inte hotehpot, ao as te make the estate of all the 

Children to be eqoal aa nearly os can be estimated, 

Upon this subject the Commissioners in their Report say :—'! We pro- 
pore to omit the cule et Bngheh law. by which, in cases of total mres. 
tacy, auythtoy whieh a child may have recewwed from the father in his 
lifetioe by way of advancement, a deducted from his share of his father's 
estate. Phisiale, theugh founded upon a desire to equalize, as far us pos. 
sible, the benefit derived by children from their father’s property, often 
fuile to cffeet that object, and proves productive of conaderable incon- 
venionces, Tt tends to encourage minute and diffienle mvestigations of 
matters of family aceount, and at frequently mnterteres with the manage. 
ments ofa father, who has piven property toa child by way of advance- 
ment and vet has not eeen fit to make any alteration in his) testamen- 
tary disposition, and these evile, which are often felt in England, would 
be etl ore felt in Pudi "— Gazette of India, July Ist, 1864, p. 53. 

The Baghab orale only apphted in the case of intestate fathers— 
Holt vy. Frederick, 2 PO Woains., 356, 

Moneys advanced by a mother were never required to be brought 
Into hatehpot— Lbed. 

This section doex not apply to Parsees—~ Parser Succession Act (XXI 
OF TAGS) 8. 8 | Accordingly the rule provided by s. 5 of the Statute of 
Distribution? (22 nnd ws Car. Te. 10) does not apply to the Parsee 


community Seo DaAanpbhat Boman Gugrat v. Nacasbu, LL. R., 
2 Bomb, 75. 


PART VI.* 
OF THE EFFECT OF MARRIAGE AND MARRIAGE SETTLE- 
MENTS ON PROPERTY, 

43. The husband surviving his wife has the 

Rights of widewer Same rights mn respect of her pro- 
and widowrespecurely. perty, if she die intestate, as the 
widow has in respect of her husband’s property, if 
he die intestate. 

This section does not apply to Parsees (Act XXI of 1865, s. 


* This Part does not apply to Hindus, ete. (Himda Wills Act, XXI 
of 1870). With the exception of s. 43, it applies to Parsees (Act XXI 
of 1865, s. 8). 


Sec. 46.} WILLS AND CODICILS, 33 
44, Ifa person whose domicile is not in British 
Navel Gece: India marries in British India a 
perty not cvmnprised in person whose domicile is in Bri- 
uv ante-nuptial settle tish India, neither party acquires, 
nent, acquired by mur- ie i vo. : 
ringe between a peraon DY the marriage, any rights in 
domiciled anda person respect of any property of the 
cote Meee Seika is ‘ ; 
in Bre other party not comprised ina 
settlement made previous to mar- 
riage, which he or she would not acquire thereby if 
both were domiciled in British India at the time of 
the marriage. 

It has been held, that s. 4 of this Act, which declares that no person 
shill by marriage acquire any interest in’ the property of the person 
whom he or she marites, does not apply in respect of the moveable pro- 
perty of persous not having an Indian domicile— Miller y, Administrators 
General, LoL Ry 1 Cale 412.) By this scetion, where either of the 
parties has an Indian domicile, and) the marringe takes place in India, 
the Legislature bas submitted the rights of the parties both ax to move. 
ables and immoveables to the territorial law of Tndia— ded. “To Oat 
extent,” says Markny, J., “the jus gentium, or common law of nations, 
has been set aside or modified, From this point of view it 14 easy to 
kee whys. 4 ands. 44 ure kept apart. ‘The two sections deal with 
different subjects. ‘The former declares the general ler lvet of Ladia; 
the second lays down a special cule in a particular cose,” 


45. The property of a minor may be settled in 

OT eT Oe contemplation of marriage, pro- 

property in contempla- vided the settlement be made hy 

EVE NEE the minor with the approbation 

of the minor’s father, or if he be dead or absent 

from British India, with the approbation of the 
@ 


High Court. 


PART VIL* 
OF WILLS AND CODICILS. 


46. Every person of sound mind and not a minor 


Persons capable of may dispose of his property by 
making wills. y 


Every person.—In England, formerly, alien friends, or auch as were at 
LA bese z 

peace with England, might make wills to dispose of their personal 

estate; but alien enemies, unless they had the King's license, express or 


© Of this Part, sa. 46, 48, and 49 apply to the willt of Hindus, Jainae, Sikhs, 
and Buddhists in the Lower Provinces of Bengal, aud in the tuwns of Madras 
and Bombay, under Act XXI of 1x70. 


( 
H 
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implied, to remain in England, were inenpable of making any testamen- 
tary disposition of their property— Williams on Executors, 13, Now, by 
s.2 of the Nuturalization Act, 1870, an alien has power to take, acquire, 
hold, and dispose of both real and personal property In the same man- 
ner in all respects as n nutural born British subject. 

Under this section it would seem that aliens, whether friends or 
enemies, if not disqualified by reason of mental capacity or minority, 
may dixpose of property of every description by will— Mayor of Lyons v. 
E. 1. Co., 1 Moore's P. C., 175. 

In England, the personal property of a felo de se was forfeited to the 
Crown: but now forfeiture is abolished by 33 & 34 Vict., ¢. 23, 
exceptin case of outlawry. Under this section not only a felo de se 
but a convicted criminal may muke a will; see Jn the Goods of Bailey, 
$11. J., Prob., 178. 

Sound mind.--A lunatic, nanally mad, but having intervals of reason, 
cannot, during the tine of his insanity, make oa will (Williams on Ixe- 
enutors, 19); but during the intervals of reason he may make a testument 
appomting exeentors and disposing of his goods at pleasnre— Williams 
on Execotors, 21; Corteright vy. Carteright, 1 Phillim., 100; Warmg 
vy. Waring, 6 Moore’s PLC. 8415 Nichols v Bonns, 1 Sw. and Tr. 239. 

An ithot, that isn fool or madman from his nativity, who never has 
wny dacid intervals, is incapable of making a will—Williams on 
Executo a, 17. 

If a persen impeach the validity of a will on account of the sup- 

posed incapacity of mind in the testator, it will be imeumbent on such 
person to establish auch IEP Aeity by the clearest and most satisfies 
tery proofs, ‘The burden of proof rests gpon the person uttempting to 
invalidate what onits face purports to be a legal act, Sanity must be 
preanmed till the contrary is shown—Groam vy. Thomas, 2 Hiee., 434; 
Smrev. Smee LR 3 PO), 84; Banks v Goodfellow LR, & Q. B., 
G40; Sonkinag vy, Morris, LR 14 Ch. D674; Williams on Exeeutors, 
70, Where there is ne evidence of insanity at the tine of execu 
tion, the commission of suicide three days onfter will not invalidate 
the tnateament by raising an inference of previous derangement— 
Barrows v. Burrows, 1 Wage , 109. 

The presumption, however, that every man is sane until the con. 
trary is proved, ia nota presumption of law, but a presumption of fact, 
or at the mogt a mixed preatuaption of daw and fact,—that is, an infers 
ence to be made by a jury fiom the absence of evidence to show that 
@ party does not enjoy that soundness of mind which experience proves 
to be the weneral condition of the baman mut * ag * And where 
a willis set ug asin valid will, a jury onght not to pronounce it to be 
eo, untese they are convinced of the offiumative — Sutton v. Sadler, 
34.1, NS. 96, per Cansswern, J, delivertng the jadsinent of the 
Court (Cresswell, Williams, Crowder, and Willes, Jd); see Carteright 
v. Cartwright, \ Phillis, 100. 

So where, after executing a will, a teastatrix subsequently heeame 
insane, and shortly before hee death the will was found to be mutilated, 
it was held, that the onne was upen those who alleged a revocation to 
show that, at the time of the mutilation, the testatrix was sane — Hurris 
v. Berral, } Sw. and ‘Vr. 1335, 

Asto proof of lucid intervals Sian Jonw Nicuore said :—“ It is 
scarcely possible to be too strongly impressed with the great degree of 
caution necessary to be observed in examining the proof of a lucid 
interval "— White v. Driver, 1 Phillim., 88. 

Ti some casen, where the act waa not only done and completed by the 
testator himsecl(, but the will wes proper and natural, the Court has 
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treated the will as made in a lucid interval; see Carteright v. Cart- 
wright, 1 Phillim., 90; Seruby v. Fordham, 1 Add., 90. 


_If a testator make his will while xon compos, and afterwarde recover 
his understunding, the will does not thereby obtain any force or 
strensth ; but if he should, after having reqained a round state of mind, 
republish the will, it would, duubtess, become a valid will—Willinun 
on Executors, 229, 

toms, — A man moved dy capricious, frivolous, mean or even bad 
moUives, may distinguish wholly or partinily his children, and leave his 
property to strangers, Tle imay cake an unduly harsh view of the 
character and conduct of his children, but there is a limit beyond which 
it will cease to be a question of harsh unreasonable judgment, and then 
the repulsion which a parent exlibits to his child nust be held to pro- 
ceed from some mental defect —Bonghton vo Anyght, L. R. 3 P. and 
D.. 64. See Smee ve Smee, L. KR. 5 PLD, 84; Jenkine . Aforris, 
L.R., 14 Ch. D., 674. 


Law.— Although there is no mention in’ the ancient Hindu 

of a testamentary disposition, yet moderu authorities have 
determined that u Hindu has testamentary power which can be exer. 
cised by him at least within the Niits which the Hindu law prescribes 
In the case of alienation by itt inter riroa— Beer Lerlab Suahee v. 
Maharajah Rajender Pertub Sahee, 12 Moore's TL A., U. 


A minor, it was held, was incapable of making a will — Cossinanth 
Bysack v. Hurrosoonderry, 2 Morley’s Dag. 198. A tuarried woman 
had power to make a will of her sladhan, unless it were tanoveable 
property given to her by ber husbund— Zeencowrte Chatterjee v. 
nath Banerjeu, 3 WT, 


Aceordiow to Explanation |} to this section, in cases where, by the 
Hindu Wills Aet, itapplics, a) Hinda inacried woman will atill be inca 
pable of making a valid testamentary disposition of property inherited 
from her busbund. See Hindu Wails Act, NAT of 1870, 8. 3. 


Under Hindu daw minority terminated at the age of sixteen; but in 
enses to which the Hindu Wills Act is applicable oa Cimingr” ts one 
who shall not have completed the ave of eighteen years, 


As to the testamentary power of Hindus, see note to 8. 3 of the 
Hindu Wills Act, post. ° 

Tt was not necessary that the will should bein wring, but in ense of 
a nuncupative will, the strictest proof was required— deer Pertab Suhee 
v. Maharajah Rayender Pertab Schee, 12 Moore's 1. A,1. A tenta- 
mentary paper did not require signature, if assented to by the teatator 
—Tuachaud Bose v. Nubeenchunder Mitter, 3 WoW 1383 Radhabat 
v. Ganesh Tatya, 1. R, 3 Bomb, 7. So, if a paper contained the 
testamentary wishes of the deceased, ita form was immaterial ~ Mayne’s 
Hindu Law, § 3457; see Muhomed Shumsool v. Shewnkram, Lu. R., 2 
1.A.,7; Hurpurshad v, Sheo Dyal, L. R31. A. 2 


Explanation 1.—A married woman may dispose 
by will of any property which she could alienate 
by her own act during her life. 

This explanation is in accordance with the civil law, according to 


which a married weman wus capable of bequesthing us 4 feme 
2 Blackstove's Commentaries, 
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In England, a feme covert in generally incapable of making a will. 
is not only incapable of devising lauds (being excepted out of the 
Statute of Wills, 34 & 35 Hen. VIII, c. 5), but also she is incapable 
of making a testament of chattels without the license of ber husband ; 
and the Statute 1 Vict., c. 26, bas made no alteration in the law 
with respect to the testamentary capacity of a feme covert— Williams 
on Executora, 51. A married woman, however, might make a will as to 
property to which she is entithd in autre droit as executrix (Williams 
oo Bxecutors, 54,; and a will uade by such a woman in pursuance of an 
agreement made before marriage or by virtue of a power, is valid ; see 
Tucker v. Inman, 4M. and Gr., 1077; Williams on Executors, 


might dispose of property settled to her separate use— Zaylor v. 
Meads, 1) Jur, No.8, 166; Pride vy Bubb, LR. 7 Chan., 64. So she 
might dispose of her savings out of alimony— Moore v. Barber, V1 
Jur, N.S, 


Where a will is that of a married woman disposing of her separate 
probate is granted ino respect of property of which ahe as a 
married woman contd and did dispose of Jn the Goods of De | 
LR, 1 Po and D., 454; Noble v. Phelps, L. R. 2 Po and D., 276. 


As by «0 3 and by 8 2 of the Hindu Wills Act, extending this 
section (46) to Hindus, every person may dispose by will of that which 
he oe she inay alienate enfer ctrog, a Question may arise as to whether 
a Hinds widow may not dispose by willof aecumulations in her own 
hands at her death. ‘Phe question did arise in the case of Mussumat 
Hlaunabuitn Koerain vo Ishurt: Dut Koer, a C.K, 5114 S.C.) Eb. 
R., 6 Cale, S12, but was not decided, 


A Hinda widow iano more dixentitled to make a will disposing of 
her property than any other person— Behari Lall Sundyal v. 
AMohun Gossam, 2, L. KR. 422. 


Erplanation 2.—Persons who are deaf, or dumb, 
or blind, are not thereby incapacitated for making a 
will if they are able to know what they do by it. 


In England, one who is deaf and dumb from his nativity, is, in 
resulption ‘of law, an idiot, and therefore incapable of making a will ; 
bat the presumption may be rebutted—/a the Goods of Oneston, 
2 Sw. and ‘Ve, 461; Wilhams on Execatora, 18; Ja the Goods of 

7, SSwo and ‘Te adh. A blind person may make a will—Jn the 
1) Reb. 278. 


The case of a person born deaf aad dumb, or deaf aad dumb and 
blind, is not contemplated by thia section, 


Explanation 3.—One who is ordinarily insane 
may make a will during an interval in which he is 


of sound wind. 


a 4.—No person can make a will while 
he is in such a state of mind, whether arising from 
drunkenness, or from illness, or from any other 
cause, that he does not know what he is doing. 
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Old age alone does not deprive a man of the capacity of making a 
testament (Ez parte Cranmer, 12 Ves,, 445); nor mere inca pest 
to manuge his afluirs — Sherwood vy. Sanderson, 19 Vea Pad 
praia ease eta tends to excite the jealousy and vigilance 
of the — —_ de v. Harrison, 2 Phill, 462, per Sin Jonn 

Tf no suspicion of fraud exists, a will consistent with previous 
affection and declarations, and supported by recognitions and circum. 
stances showing volition aud capacity, is valid, though made in extremia, 
and though the Instructions were conveyed through the party bene. 
fitel— Russ v. Chester, ) Haga., 227. 

In Prinsep v. Dyce Sombre, 10 Moore's P. C., 278, Dr, 

:—" Tn causes where no insanity bas either existed or been 
to exist, the enquiry into the capserty of a testator in extreme old ATE, 
or enfeebled by lene itness, or where death is fast appronching is simply 
whether the mental faculties retain sullicient strength fully to compres 
hend the act to be done.” ° 

To constitute a sound disposing mind, a testator must not only be able 
to understand that be is by his will giving the whole of bia property 
to an object of hie regard, but he must also have capacity to compres 
hend the extent of the property and the nature of the clans of others, 
whom, by his will, he is excluding from participation in the property— 
Harwood v. Baker, 3 Moore's P CO, 2825 Earl of Sefton v. Hopwood, 
1F. and FL, 578; Sonth v. Tebbult, L. BR. 1 BP. and D., 398, 400. See 
Smee v. Smee, L. R., 5 PLD. 84. 

The mere facts, that the testator waa addicted to drinking and had 
an attack of delirium tremens a few days before executing the will, are 
immaterial, if he wacable to underatand it at the time of exceuting it 
— Honiley v. Stacey, UB. and F., 574. 


Tllustrations. 


(a.) A can perceive what is going on in his immedinte 
neighbourhood, and can auswer familiar questions, but has 
not a competent understanding as to the nature of his pros 
perty, or the persons who are of kindred to him, or in 
whose favour it would be proper that he should make his 


will. A cannot make a valid wall. 


See Harwoud vy. Baker, 3 Moore's P. C., 290. 


(b) A executes an instrument purporting to be hia will, 
but he does not understand the nature of the instrument 
or the effect of its provisions. This instrument is not a 


valid will. 


_., A being very feeble and debilitated, but eapable of 
exercising a judgment as to the proper mode of dis- 
posing of his property, makes his will, This ia a valid 
will. 


This Act merely defines a will, sees 3. [t does not contain any 
provisions as to the form or language of a will, or the materials ~~ ~ 
whach, or the maunuer in which, it may be written. 
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Form, —It is not necessary that a will should be testamentary in form, 
see Masterman v. Maberley, 2 Hagy., 248, per Sim Joun Nicnotn 3 
nor doves the form of the paper affect its title to probate, provided it is 
the intention of the testator that it should operate after lis death — 
dhid, Glyan v. Ogtander, 2 Hay, 432; Williams on Executors, 105. 
"Thus a deed, poll, or an indenture (Peacock v. Monk, 1 Ves. Sen , 127), 
a deed of pitt (Thorold «. Thorald, 1 Phill, 1), a bend ( Masterman v. 
Maberley, 2 Une, 235), marringe settlements (Passmore v. Passmore, 
1 Phall., 208, per Sia Jons Nicnons), letters (Mabberfield v. Browning, 
4 Ves... 2OUn., drafts on bankers (2a: tholomew v. Henley, 3 Phill, 
$17; fn the Goods of Maraten \ Sw. nud Tr. 642), the assignment of 
a bond by endomement (Masgrare v. Down, VT. 'T., 1784, cited in 2, 
Hagy., 247 , promissory noten (Subine vo Goate, cited in 2 Haug, 247) 
have been held to be tesGauentacy, Walliams on lixccucors, 105, 106, 


hmuet be an intention that the particular document should take 
effect ns a wills us where it) i referred to, or treated ns such, und the 
docuiaent must of course be executed asa will (aee dhobertson ve Sinith, 
LR, 2 Po and D453); and the dispositions must be to take «flect 
atter the death of the permon making them— Mubergham vo Viacent, 
2 Vou, 204, 2915 In the Gooils of Morgan, La RT Pl and 1). 214; 
Coch vo Couke, th 24h. Phe disposttions anust also be revecuble— Lu 
the Clouds of ltotinaon La RL Po and D., 3845; Ln the Gouds of Coles, 
L. Ke Po and DD, 362. 

A will, thoweh formally eceented ae sach, will not be valid if there 
be no animes festand: on ifit were wiitten tn jest or without any iitens 
tinn of making an eperative will— Vieholls vo Nechod’s, 2 Pill. 180; 
Williams on Bxecutors, 107. An iuatriument: may operate as a will aif 
shown te have becu written with a testameoutary intettion If tiere is 
proof either is the paper itself, or from clear evidence dehors, lat, that 
the writer intended to convey the beuefite by at which would be 
convesed if the paper be conndered testamentary, and 2adly, that 
death was the event te give it effect, then, whatever be the form of the 
instrument, if omavy be adautted ty probate— Aang'’s Proclor v. Duimes, 
3 Lap y , 22h s see alsa p. 2st. 

Jt seems to have been considered in England, that a joint will 
waeonet valid (see per Lord Massrieco, | Cowp., 268); but it is 
now settled thatatisnotso A jomt will as valid so far as regards 
the property of each testator, and will be entitled to probute on 
hia dewtu (As the Goods of Stracey, Deane 6; 1) Jur. NS... 1177), 
Uniess itis to take effect on the death of all the joint: testators 
(in the Goods of Raw, VSwound Tr. 144, in) which cnse probate 
will be granted ou the death of all; see da the Goods of Lovegrove, 
8 Sw. and Tr, 453. 


In the lact case two sisters executed a will to the effect that the 
eurviver should hace all that remained of their property at the death 
of the first deceased 5 and that, at the death of the survivor, it should 
be divided amongeat certain celationa The aurvivor died without having 
revoked or altered the will, and the Court vranted administration with 
the will annexed as her will and testament. 


In In the Groads of Raine, 1 Sw. and ‘Tr, 144, it was held. that pro- 
p of a joint wall containing devises and legacies to take edfuct: after 
decease of both teatators, could not be granted during the lifetime 
of either of them. 
A mutual will is valid — Msakiey v. Simmons, 4 Ves, 160. 


A will may aleo be contingent, and will, in general, take effect or not 
acconiing as the contingency does or does not happen, as if it is ty take 
i. it the testater dic on a particular journey—Jn the Goods 
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Porter, L. R, 2 P. and D., 22; In the Goods of Robinson, 15. 171: and 
evidence of subsequent adherence to the will is inadmissible— Roberts 
v. Roberts, 8 Jur, N.S, 220. 


In In the Goods of Maud, LL. R.6 P.D., 17, 9 testator being about 
to travel made his will, which contained the following words: “ On leave 
ing this station for T. ‘and M., in ease of my death on the way, know all 
men that this is a memorandum of my last will end testament,’ It 
was held, that the will was not contingent upon his death before arriv- 
ing at Tor M. 


There seems to be this distinction in the consideration of papers 
which are in their terns dispositive, and those which are of an equivo- 
eal character, that the first will be entitled te probate, unless a in 
the case of Nicholls vy Nicholls, 2 Plall, 180) they are proved not te 
have been written animo lestendce: whilst in the latter, the anutmusg must 
be proved by the party claiming ander it—per Sin HW. Jenner Foust in 
Griffin. Ferrard, 1 Curt., 100. 


Incorporation of documents.— A will may consist of several distinct 
papers or documents written and dated at different times 5 ree Marah v. 
Marsh, ) Swoand Tr, 528: Buks vo Birks, 4 Sw and ‘Tr, 2h. Soa 
will mny refer to some deed or document whieh is no part of, but may 
be incorporated with, it, if the deed or other doenment be clearly iden- 
tified — (aber gham vi V meal: 2 Ves, 204; In the Goods of Gill, LR, 
2P.and D, 6. Sce further as to this subject the notes tos. 51, afra. 


das tothe manner uiiwhich aieril may be written.-- Tt may be written, 
or partly written, in pencil— Baleman vo Pennington, & Moore’a PLC, 223, 
Where the partofi a will written in pencil appears to be deliberative 
only, auch part must be omitted: from the probate—Sn the Gooda of 
Hall, L. it. 2 Pound D, 2565 and /a the Goods of Adama, wh, 367, 
And the general presumption appears to be, that where alterstions 
are dnnde ian pened, they are deliberative; where an ink, ftnd and abso. 
lute— Mawkes vo Hawkes, \ Hage. 8215 Williams on Executars, 122 


mrs 


A will containing Ghuok spaces inthe body of it. is entitled to pro. 
bate — Corneby v. Gibbons, 1 Rob, 7055 fu the Goods of Nuby, th, 
709 

Language.—It is immaterial in what langnage no will éa written— 


Williams on Executor, P12 5 see Reynolds vi Nortrught, 18 BKeaw., 
417. Aste the wordine of ua will, see s. G1, infra, and notes thereto, 


Although ifa paper be euperseribed ‘Heads of a Will? &e , or * Plan 
of a Wall! the inference weald be from this, that it was a paper from 
which it was intended that a more formal will should be deawn out. 
Yet in aense where such an instrument was dated, signed, and «ndorsed 
‘intended will, und alterations in te afterwards mnde ino a formal 
thanner, and the decensed declared upon being taken ill that he dad 
written the heads of bis will and) signed it, and that i would do very 
well, the paper was established asa will— Hone v. Spear, 1 Phill, 340; 
Williams on Executors, 110.) Tnorder that iaestructions for a will, or 
memoranda, &c., for a will, may be operative as a will itself, it is essens 
tial that the requisites as to signing and attesting should have been 
complied with. In auch eases, where the character of the paper is on 
the face of it equivocal, the cuse is open to the admiasion of parol 
evidence of the testator’s intention as to whether be meant the instru 
ment as memoranda for a future diapesition or to execute it as @ 
final will— Williams on Executors, 111; see Muthews v. 

4 Ves., 186; 5 Ves., 23, 
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47. A father, whatever his age may be, may, by 
will, appoint a guardian or guar- 
Testamentary gure  dinngs for his child during mino- 


dian. : 
rity, 


In England, a power to appoint guardians of their infant children 
by will was given to infants by 12 Cur, Ile. 24, 8,8. That power 
was, however, repealed, thouwsh not expresdy, by s 24 of the Wills 
Act, } Viet, e. 26.0 Aste an tofant appointing a guardian by deed, 
see Morgan vy. Hatchell, 19 Weav., 96. 

In Bngland, a testamentary guardian of minor children is entitled 
toa grant of administration for (heir use and benefit, preferably to a 
guardian elected by the children—Jn the Gouds of Morr, 2 Sw. and 


Where two or more persons are appointed testamentary guardians, 
the office survives, although there me ne express words of survivorship 
in the clause of appoiutment—Lyre v. Shaftesbury, 2 P. Wins., 102; 
aoe notes to a, 215, wfra. 


48. A will or any part of a will, the making of 

Will obtained by Which has been caused by fraud 
fraud, coercion, ori Or COerClOn, Or hy such por 
a tunity as takes away the free 
agency of the testator, is void. 


Tliustrations. 


(a.) A falsely and knowingly represents to the testator 
that the testator’s only child is dead, or that he has done 
rome undutiful act, and thereby induces the testator to 
make aowill in his (4's) favour. Such will has been 
obtained by fraud, aud is invalid. 


A by fraud and deception prevails upon the testator 
to bequeath a legacy to him, The bequest is void. 


(¢.) 4, being a prisoner by lawful authority, makes hia 

* ri a) ‘ e « . 2 z cy . 
will, ‘Phe will is nut invalid by reason of the imprison. 
ment, 


(d.) A threatens to shoot B, or to burn his house, or to 
cause him to be arrested ona criminal charge, unleas he 
makes a bequest in favour of C. B, in consequence, makee 
a bequest in favour of C. The bequest is void, the mak- 
ing of it having been caused by coercion. 


_ A being of sufficient intellect, if undisturbed by 
the influence of others, to make a will, yet, being so much 
under the control of B, that he is nota free agent, 
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a will dictated by B. It appears that he would not 
executed the will but for fear of B. The will ia invalid. 


(f.) A being in go feeble a state of health as to be un- 
able to resiat importunity, ie pressed by B to make a will 
of a certain purport, and does so merely to purchase 
peace, and in submission to B. The will is invalid. 


_ A being in such a astute of health as to be capable 
of exercising his own judgment and volition, B uses urgent 
Intercession and persuasion with him to induce him to 
make x will of acertain purport, 4, in consequence of 
the intercession and persunsion, but in the free exercise 
of his judgment and volition, makea his will in) the man- 
ner recommended by 2. The will is not rendered invalid 
by the intercession and persuasion of B, 


(h.) A, with a view to obtaining a legacy from RB, paye 
him attention and flatters him, and thereby produces in 
him a capricious partiality to 4d. B, in consequence of 
such attention and flattery, makes his will, by which he 
leaves a legacy to A, The bequest is nut rendered in- 
malid by the attention and flattery of A. 


As to a will made under coercion, see Mall vy, Hall, L. RU P. and 
D., 4&1. 


Fraud and imposition upon weakness is eufficient ground to set 
aside a will—per Lorp Hlarpwickes in Lord Donegal’s case, 2 Ves. 
Sen, 408 ; see Alien v. MeVherason, 1 HH. of IL, 207 and 208, 


If part of a will has been obtained by fraud, it xeems, only auch 
part is void (Allen vo Me Pheraoa, 1H. of L., 191), and probate may 


be granted of the other part. 


The influence to vitiate an act must amount to foree and coercion 
destroying free agency, and there muat be proof that the act was 
obtained by this coercion— Williams v Goude, 1 Hagy., 581. Actual 
Violence ig not necessary fo constitute coercion, liaginery terrors 
may be sufficient for that purpose—Boyse v. losshorongh, 6H. 
I, 2. S1f » wife, by fuleehoorl, rnises prejudices in the mind of 
her husband against those who would be the notural objects: of his 
bounty, and by centrivance keeps him from intercourse with hie 
relatives to the end, that these inpressions, which she knows be bad 
thus formed, may never be removed, such contrivance may be equiva- 
Jent to positive fraud, and may render invalid any will executed under 
false impressions thus kept alive °— per Lorp Cranwoatn, 1b. 


The leading case upon undue influence is that of Tuguennin v. 
Baseley (14 Ves., 273; 2 White and Tudor'a L. C., 547), where a 
donation was set aude on the ground of spiritual ascendency and 
undue influence obtained by the defendant over the mind of the plain- 
uff. ‘The most recent case on thia subject ia that of Lyon v. Home, 
L. R., 6 Eq., 655. As to undue influence dependent on religious feel- 
ings, see Norton v. Relly, 2 Exien., 286. 


A will is not void if made under the influence of acts of attention 
and kindnesa— Earl of Sefton v. Hopwood, 1 F. and F., 578; 
lustration (4) to this section. 


' 
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49. A will is liahle to be revoked or altered by 

Will may be revoked the maker of it at any time when 

or altered. he is competent to dispose of his 
property by will. 


Though o man uke bis testament and Jost will irrevocable in the 
strongest and mot express terms, yet he may revoke it, beenuse his 
own net and deed cannot alter the judgment of law to make that 
irreroenhle which is of its own nature revocable— Vinior's case, 
® Co, 82 (a) A will os, therefore, said to be ambulatory until the 
death of the testator — Willams on BExecutors, 126. 


Kven joint wille are liable to be revoked ; see Williams on Execu- 
tors, TO and 26° But in certain esses such wills will be enforced 
inequity, wx compacts, see Dufour v, Pereira, \ Dick., 419; Walpole 
¥. Lord Orford. 3 Vew, 402. 


Soin Loffuev. Maw, 3 Gifl, 592, the testator, who was in ill-health, 
ed haw niece to reside with) him as housekeeper, on the verbal 
represeatation thac he would leave her certain property by his) will, 
which he neeordingly caused to be prepared and exeeuted ; but this 
will he subsequently revoked by a codicil The Court held, that, 
Innsmuch me the nteee had been aduced to render valunble services to 
the testates on the hath of the representation made, the testator had 
teen rivhe to revoke the grate , wee Jorden v. Money, 5 Ul. L. U., 1835; 
Miunmimerrsiey vie Deltud, 2 Clo and Fin, 45. 


PART VIIL* 
OF THE EXECUTION OF UNPRIVILEGED WILLS 


50. Every testator, not being a soldier emploved 
Execution of unpris Iban expedition, or engaged in 
vilegedl wills, actual Warfare, or a mariner at 


ken, thust execute his will according to the follow- 
ing rules :— 


First.— The testator shall sign or shall affix lis 


mark to the will, or it shall be signed by some other 
i person in lis presence and by his direction. 


Signature or Mark.— The words in the Engtish Wills Act, 1 Vict., 
c, 26, 8. 8 are, “shall be signed at the foot or end thereof by the 
testator, or by some other person in his peesence and by bis direction.” 
Under that section it was held, that a mark by the testator for as 
eiupatare, altheugh the name did uot appear, was sufficient (dn the 
Goods of Bryce, 2 Curt. 925; da the Goods of Amisa, 2 Rob. 116); 
and although the testator was himself able to write—Ju he Goods of 
"da 3 Curt, 752. Se, where a wrong name was added after the 

c, but there wae no doubt as to the identity of the testator, the 


° Thais Part apples to the wile of Hindas ete. in the Lower Provinces of 
Bengal aud the towus of Madras and Uumbar (Act AXI of 1870, 5 
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execution was held good—IJn the Goods of Clarke, 1 Sw. and Tr, 9+ 
in the Goods of Douce, 2 Sw. and ‘I'r, 598, Here the validity of a 
mark is distinctly recognized ; see In the Goods of Wynne, 13 BOL RK, 
$92. Sealing without signing ja not eufficient— Grayson v. Atkinson, 
2 Ves. Sen,, 459, per Lorp Harpwicxr; Wright v Wakeford. 17 Vex., 
459, per Logo Expor. Sealing is not a signature— Wright v. Wade fiel 1, 
17 Ves., 459. A will may be signed under an nesumed name (Ji the 
Goods of Redding, 2 Rob., 339), or by a former uame, ax in the ence «f 
women signing the name of a former husband (Ja the Guods af Gloves, 
11 Jur., 1022), the signature in such cave being treated as a mark, 


The signature, it was held in /n the Goods of Wilson, 2 Curt., 853, 
must be completed. In that case, the testator was unuble to complete 
his signature, aud probate was refused 5 butitis submitted that, under 
this Act, sueh uncompleted signature might be treated as nimark. A 
signing by initials is sufficient —Jn the Crovds of Sarory, 15 Jur., 1042; 
Tu the Goods of Heds, 16 Jur., 1161. 


Tf a will is written on several sheets of paper, one signature is 
aufficient— Winsor v. Pratt, 2 Brod, and B., 650; see Warsh vo Marsh, 
1 Sw. and ‘T'r, 528. 


Where the will is on several pieces of paper, it is not necessary 
that they should all be connected tozether. Tt is) suflicient: thut they 
shonld be in the same room when the execution took place, and they 
will be presumed to have been together, unless the contrary is proved — 
1 Jarm. on Wills, p. 79. 


Signature by some other person iu his presence and by hex direction. — 
In Bombay it has been held, that the person making the 
on the will for the testator, is not competent ac oan attesting 
of its execution—Jn the Goods of Vanabhai Sorabj: Acabai v, 
fanabhart, VY Bom. TEC.) R87. Sone other person” inthe third of 
the rules to this section, the Court there interpreted as meaning ‘some 
person other than the attesting witnesses.” 


In England, where the words of the Statute are the same, it was 
held, that there is nothing which prevents an attesting witnesd from 
also signing the will for the testator by dias direction—Ja the Goods of 
Barley, 1 Curt., 914. Phe person so sigiing inay de so an his own 
name—In the Goods of Clark, 2 Curt, 829° In Saath vo HMurris, 
1 Rob., 262. 1¢ was held, that the direction of the testutor amoututs to 
un acknowledgment, and that direction the withess attest. , 


In Jenkins v. Gaisford, 3 Sw. and Tr. 93, two codicils, which wero 
stamped with the name of the testator by another person in bis presence 
and by his direction, were beld to be duly executed. Tn that ease. it 
appeared that it was the habit of the testator thus to stausp with lias 
name all documents requiring his signature. 


Tn all cases in which the will ia signed by another person, there unret 
be some act or word on the part of the testater to show that the sma. 
ture was made at his request —Re Marshall, 13 L.'T., N.8., 643, cated 
in Shelford'’s Real Property Statutes, 506. 


Second.—The signature or mark of the testator, : 
or the signature of the person signing for lim, 
shall be so placed, that it shall appear that it was: 
intended thereby to give effect to the writing as o: 
will. 


Intention to gice effect to will.—TVhe provisions of this rule are wider 


ACT. 


than those in the Wills Act 


a. 1, which enacts, that the * si ; 
° ‘ ~ Bante ite to will, that it 
to 

rule, : = ; 
; and suggests that, ns the section 


#8 to where wills are to 


that the practice 


Under the English 
which was drawn «an and signed by her, 
pf a notarial minute, which 


the eta QUT Gases ewsee aye 

immediately followed vam the | 

se mall ws execnte 1 iu complinnee with the Statute— 
Sk e eat cr ce 


eee iw 


sheet of paper, occupied so mined apace ns oe ee = 
signatures of the textator und of the witnesses in’ the ordinary form ; 


gud beneath it were the signatures af the two attesting witnesses ; 
andon the right band side of the paper, ino a blank space between 
the wedge ond the codicil, the signuture of the testator wax written at 
right angles te the codicil, —it was held, that the codieil wae duly signed. 
Where, however, the testator signed the first five sheets of a will, hug 
omitted to sign the axth, which was the Jast, and the ALIOSUINE Witnerses 
migtred! all the six sheets, ne partef the will was admitred to probate— 
Sweetland vo Sweetland, 13 W.R. (Bag.), 504, cited in Shelfurd'’s Real 


La) are ey Neatntos. 537. 


Where the m and ntte Witnesses were 
previously red tu the fiot 
ha 
an 
, ut the 


, evidenc: 


the mi 


Where a testator read over an nttestation-clinae containing his 
name written be himself in the presence of (wo witnesses, who sub- 


scribed their names, and the testator then, an the vpposite page of 
~ te beneath which he mdded, ° Attestation, 


held, 
after 
int th 
his Probate ry 
ba Bho, ard b. ass x 

ad from probite “o jn the (foods of Arthur, 
L Rn, In the Craods ef Cireata, 2 dur. (N. S.), 
of the teatatur, but 


and 9)., 189 
written the signi 
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was continued in three short lines to the left of it, the last . 
being somewhat below the signature, the Ape ee WAS hee Age 
probate —In the Goods of Ainsworth, L, K.,2 P. and D151: seo Jp 
the Goods of Kimpton, 33 L. J., Protx, 153 ; In the Goods of Woodle 

th. 154; In the Goods of Birt, L. KR. 2 P. and D., 214. ms 


The rule seems to be, that where, from the obvious sequence, ana 
sense of the context, it appears to the sutisfaction of the Court thas 
the signature of the testator really follows the diapositive part of a 
testamentary instrument, though it may occupy a place on the paper 
literally above the dispositive parts or part thereof, auch teatamentar 
instiument will be entitled to probate—Jn the Goods of Kin peed 
3 Sw. and Tr, 427; (S, C.) 33 L. J. Prob., 153, al 

Wills have been held duly executed where blank spaces were left 
after the concluding words. Thus, in Jlaatv. Haunt, L. RoE Po and D. 
209, where a will ended in the middle of the third pave of a sheet of 
foolscap paper, the lower halfof the page being Jett blank, and the 
attestution-clause and the signatures being written on) the top of the 
fourth page, the will was held to be duly executed — Jn the Goods of 
Wotton, L. BR. 3 PL. and D., 1595 Zu the Goveds of Archer, LL RK. 2 ¥. 
and D., 252; see Ja the Goods of Gore, 3 Cart, 758. 

Tt may be a question whether the person signing for the testator 
may sign by amark. ‘The second clause of this section seems to draw 
a distinction between the “ signature or mark of the testator" und the 
“signature of the person signing " for the textntor, 


Third. — The will shall he attested by two or 
more witnesses, each of whom must have seen the 
testator sign or atx his mark to the will, or have 
seen some other person sign the will in the presence 
and by the direction of the testator, or have received 
from the testator a personal acknowledgment of his 
signature or mark, or of the signature of such 


other person ; and each of the witnesses must sign 


the will in the presence of the testator, but it shall 
not be necessary that more than one witness be 
resent at the same time, and no particular form 
of attestation shall be necessary. 


Altestation.—In Fernandez v. Alves. J. L. 8.3 Bomb., 382, M. Mrn- 
vint and FL. D Mecvins, JJ. held, that it was necessary to the walidiry 
ofa will thatthe actual signature, as distinguished trom a mere murk, 
of atleast two witnesses, should appear on the lace of the will, 
In Jn the Goods of Wunne, 13 B. L. K., 392. which waa quoted in 
arguinent in that case, PonTirex, J. said—" To oam inelined to think 
that a signature by inark would be a suffictent signature by o witness 
even under the Indian Act, as it would undoubtedly be under the Eng 
lish Act.” 

Wuere, J., in the case of Bissonath Dinda v. Doyoram Juana, 6 C. UL. 
N.. 565: S.C. EL LR., 6 Cale , 738, again suggested a doubt whether 
it was necessary under thie section that the attesting witnesses should 
affix their signatures as distinguished from their marks. 

Under the Wille Act, where the words are “ ablail attest, and aball 
subscribe” it has been held, that a will is sufficiently attested by u mark 
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(Harrison v. Harrison, 8 Ven. 185; Addy v. Griz, 8 Ves., 504), although 
the witnesses can write (ln the Goods of Amias, 2 Rob. 116), and 
although « wrong surname has been placed opposite the mark (Ja the 
Goods of Ashmore, 3 Curt., 756); or by initials—Jn the Goods of 
Christian, 2 Rob, 110; In the Goods of Martin, 1 Rob, 712; Agnew’'s 
Bratute of Frauds, pp. 317-8. One witness, itewas held, cannot subscribe 
the name of another, for he might bave made his mark—da the Goods 
of Coupe, 2 Rob, 345; wee also dn the Goods of Blewitt, L. BR. 5 P. and 
D., 116; snd Jn the Goods of Shearn, 40 L. J., Po and M, 15. 


But a witness unable to write may bave his hand guided by another 
person, who may be one of the witnesses— Marron ve Elom, 3 Q.B., 
1875 In the Gooda of Frith, 4 Jur, NOS., 288 5 27 Ld, Prob, 6. 


fu dn the Goodsof Lewis, 31 LL. d., Prob. 153, the names of two attest. 
ing witnesses were written by another person whilat they beld the top of 
the pen, snd the will was held to be duly attested, 


Where a witness merely described himself ax servant of S” without 
writing bis mame, it was held that there was a suflicicut attestation — 
da the Goada of Sperling, 3 Swownd Tr , 272. 


{t in not sufficient for an attesting witness to trace over a previous 
gignature with adry pen on the re-execution of a wil Sach an act 
ina mere acknowledgment of the savnature, which is not suflictent — 
Playne vy Sereven, ) Rob 772.0 "Phe witness must: do ao act which 
ahinll be apparent on the will- at. 775. per Sim HH. Jessea Fest, see 
du the Croods of Treranton, 2 Rob, SU, where a wituess, who merely 
ndded oon ow re-eXecution of the will the word = Drastel’ te her name 
Written on the previous execution, was held not to have properly 
attested the re-execution. 


Presence of testator —Vhe witnesses must sign the will in the pre. 
sence af the testator, ‘The words +1 the presence of the testator,’ it 
has been held, connot receive ao larger quterpretaqion: than has been 
muttipon them inthe Boclish Courts ora., that the testuter must) at 
aie be du osuch a position that he moaght have seen the witueses 
subscribe their names af be had desired to do so— Keatas vo Gubriel, 
SAIL H.C R82. Tn Trebe ve Tribe, 1) Rob, 775, at the tune when 
the witnesses attested the will, the teatatrix, lay in bed with the cur- 
tains closed and her back to the attesting witnesses, who deposed to 
her inability to have turned herself so as to bave drawn aside the 
curtains, ‘Phe will was held not to have been signed in the presence 
of the teatatrian; see Newton vo Clarke, 2 Curt., 320. In the case of 
Tn the Goods of Prerey, | Rob. 278, where the testatrix was biind, it 
wes beld that, even ai that case it must appear that the will war so 
attested that the testatrin ifsbe had her evestebt. could have seen the 
witnesses subsertbe. Tt the testator could not by any possibilitv have 
seen the witnesses an, the will is not properly attested - In the 
Goods of Colman, 3 Curt. Ti8. 


There is a presumption, in the absence of evidence to the contrary, 
where the witnesses do not recollect the facts attendant ow the 
i. that the will was daly executed and atcested— Burgoyne v. 
Reat., d: In the Goods of Puddephatt, LR. 2 P. aval D., 97; 
v. Stonton, 2 Jur, N.S, 380. 


fact that the testator had experience in’ the execution of wills 
v. Roberta, 12 Moore's POOL, DGS vis strong evidence in favour of 
: cof the Statute having been compiied with, 
The testator must be censciout when the witnesses sign — Right o 
1) Doug, 241; deanery. Finch, LR 5 Po and D., 106. 
Personal Acknowledgmrat—1Tt is wot necessary that the testator 
should asy in express terms ‘ that is my signature. Lf it clearly 
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appears that the signature was existent on the will when it waa pros 
duced to the witnesses at the request of the testator that thev shoud 
subscribe it (Aewuwin v. Aeigwin, 3 Curt. G11), or that a atatement 
was made to the witnesses that the document was the testator’s will 
(in the Goods of Davis, 3 Curt, 748; dn the Goods of Ashmore, 
3 Curt., 756) that will be a sufficient acknowledgment. 


In England it was considered a sufficient acknowledgment if the 
witnesses were asked to sign by a third party in the presence and 
with the assent of the testator (Jaglesané vo lnglesant, La RY 3 PL and 
1D., 172, citing Faulds v. Jackson, 6 No. Cases, Supp. )); but bere 
the acknowledgment is a‘ personal acknowledgment.’ 


If the testator produces a paper, and makes the witnesses understand 
that ic is his will, it has been held, that that is an acknowledement of 
his signature if the Court is satisfied thac his signature wae on the will 
when the witnesses attested tt— Manichhhat vy. Hormag? Romanyi, 
IL. Rt Bomb , 547. This seems to be in conformity with the rule in 
England; see Cooper v. Bockett, 4 Moore's PLC. 419s Guerllim vy, 
Guiliim, § Sw. and 'Tr., 200; Smith v. Smith, L. Rt Po and DL 14s; 
und Beckett v Howe, Ia, R., 2 P. and D., 1. 


Where a testator admita execution of a will before the Registrar, if 
the witnesses attesting that admission sign their names in the pre. 
sence of the testator, their attestation will be a sufficient: compliance 
with the requirements of this section, and will remedy any defects im 
the original attestation of the will /@urro  Soondart Dalia v. Chine 
der Kant Bhattacharjea, 6 CL 1. R303; 8.0.) E.R 6 Cale 5 175 
see nlso In the Goods of Roymoncy Dossee, 1. R., 1 Cale. 150. 


The Court may judge from the cireumstances and from the appear. 
ance of the document itself whether the name of the testator wae or 
was not upon itat the tine of the attestation—Jn the Goods of Huch- 
rale, LL. Rio Poand DL, 3875; Gauliim vy. Guillim, 3 Sw. and Tr. 200; 
(CS. 6.) 29 Ld, Po and Mi 313 Saath ve South, LR VP. and), 
143; Gaze v. Gaze, 3 Curt, 44). 

Where a testator produced a paper so folded that no writing on it 
wos visible, and informed the witnesses Chat, in consequence of hia 
wife's death, it was necessary to thake na change to lis aftais, and ousked 
them to sivn their names co it, whieh they did, and the ¢estatoe did wot 
sien in their presence, nor did they see hie signature, Loan Peysance 
held, that there had been a sathicient: acknowledgment —~ Herekell v. 
Howe, LL RY 2 P.ound V2 3 but see Hudson v. Parker, 1 Rob, 1d; 
Shaw v. Neville, } Jur. NS, 408, 


Where, however, there is no formal atteatation-cliuee, and no offirma- 
tive evidence that, at the time of the attestation, the decensed’s name 
was onthe paper, the mere production of it fo witnesses, with a request 
that they willsivn itas a paper, 16 not euffierent to justify the Court 
in drawing the inference that it was already signed by the testator— 
Fischer vy. Popham, Ls. R383 2B. and D., 246. 


It is not necessary, when the witnesses have seen the signature, 
th-at they shonid know that the document is a will — Keigiein Vv. 
Arigiwin, 3 Curt., 607; Gaze v. Gauze, 3 Curt., 451 3 see Llolt vy. George, 
3 Curt., 176. 

An acknowledgment after the attestation is incnflicient— Jn the Goods 
of Oldmg. 2 Curt., 865; Cooper vv. Bochett, 3 Curt., 548; (S. C.) 
4 Moore's P.C., 419; Hindmarsh v. Chariton, 6 H. of L, 160. 


According tos 9 of the English Wills Act, upon which this third rile 
alsu is based, “ the signature shall be made or acknowledged by the 
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testator in the presence of two or more witnesses present at the same 
tine, and such witnesses shall attest and shall subscribe the will in the 
of the testator, but nu form of attestation shall be necessary.” 


ain the presence of two witnesees.—The signature must be 
vr acknowledged in the presence of two witnesses. 


The attesting witnesses must actually Lave seen the testator sign or 
fix bis mark to the will, In England it was held, that where the 
witnesses lind seen the testator write what the Court presumed to be 
bie signature, although they had not actually seen the signature, the 
; attestation was goud— Smith v. Smith LR. 1 P. and D., 143. In that 
‘case the testator concealed the siguature with a piece of bluttting 
paper. 


i 


\ 


A signature by the testator after the attestation by the witnesses is 
nota compliance with the Act —da the Goods of Olding, 2 Curt., 865 ; 
In the Goods of Byrd, 3 Curt, WT. So it has been held in India in 
the following cases t--/a the matter of Hurro Sundari: Dabia, ILL R., 
C6Cale, 17; OS. C)6C LK. 908; Bissonath Dinda v. Doyaram Jana, 
Lob. RY, 6 Cale, Tas, (NCL) SO CLOLIR, 5655 Fernandes v. Alves, 
Lo3.. 1, 3 Bub. daz, Meassamat KAuttun Kooer vy. Muxsamut Poona 
Nover, PWR, S22 Te the fist of these cases it waa anid that the 
requioementa of the section would have been satisfied if the testatrix 
had achurcted ber signature before a Registrar of Assuranees and had 
been adeaiitied before tam by ong of the witnesses to the siugnuture, 
aud both the Revistear and Che identifier had signed them names co the 

See la the Gouds of Roymoney Dosaee, 1. U1, 1 Cale, 150, 


A will was held to have been signed before the witnesses subseribed, 
although the coufused recollection of the witnesses: raised a doubt— 
‘uoper ¥. Buckell, V Curt , 048 5 see Breachley v. Stall, 2 Nob., 162. 


Where ao will was signed by the testator after the witnesses had 
subscribed, and they subsequently placed seals opposite to their 
the will was held not ty be properly attested asp the Goods of 
$3 Curt., 117. 


The teatator may acknowledge the signature made by another person 
for linn-~ da the Goods of Regan, 1 Curt., 908. 


The Court muat be autiefied that the names of the alleged witnesses 
werr subsertbed nit for the purpose of whtesting the testator's signature— 
dn the Goods of Wilson, LL RAL P and D., 209, Eehkeraley v. Platt, ib., 
Val; see Griffiths v, Griffiths, LN 2 Po and D., 800, where one of the 
Witnesses migte d opposite the word ‘executor’ aud the other opposite 
the word ‘1 : 


ather person, -— ‘The Bombay High Court has held that these 

refer to same person other doi the attesting witnesses, and 

have accordingly decided Chat an attesting: withess is not competent, 

vader the first af the mules to his section, to sien aowill for the testator 

by his direction «da the Goods of Vunabhas Surabji Arabhat wv. Pes- 
tonji Nanubhai LI Bow, BC. 87, 


Where a will is sarned Jor the testator, it is advisable that the fact 
should be mentioned duo th: attestation-clause—Je the Goods of 
a 5 No, Cua, 618, cited in Agnew's Statute of Frauds, p. 309. 


Signing by the witnesses. — The witnesses muat sign in the presence 
of the twatater, bug it a9 not necessary that they should sign in the pre- 
Coach other. “This is now seted law im Luglaud; see Ja the 

af Webb, ) Jur, N23, 
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Attestation-clause. — Although no particular form of ; 
clause is neces<ary (Bryan v. White, 2 Rob. 315; In the Guods of 
Roymoney Dossee, {. L. BR. 1 Calc., 180), it is advisable to add 
one, for the absence of it makes a difference in the extrinsic evidence, 
which would be required to prove that the witnesses had seen the testa- 
tor execute the will, and that they signed with the intention of attest- 
ing it at his request and in his presence, as clear and satisfactory evi- 
dence must be given on these points— Roberés v. Phillips, 4 E. and B., 
457, per Lory Camppae. 

The following is the usual form of attestation :— 


** Signed by the above A. B. (the testator) in the presence of us, present 
at the same time, who have hereunto signed cur names as wittiesses 
thereto in the presence of the said A. B. (testator) and in the preseace 
of each other. 

C.D. 

he iF. 

See Act AXV of 1838, 8.7. Theobald, p. 119. 

The directions in this Part of the Act ure imperative— Esataa vy. 


Gabriel, 3 All EEC. Ry 32. 
51. Ifa testator, ina will or codicil duly attest- 
ed, refers to anv other document 

Incorporation of papers * 
by relerence: then actually written, as express- 

Ing any part of his intentions, 
such document shall be considered as forming a part 
of the will or codicil in which it is referred to. 

This section applies to Hindus, ete. —Act XAT of 1870, 4, 2. 

It follows the Boglish rule, that a will or codicil, duly executed, 
may be made to take effect with ref renee to another instrument which 
is then suid to beincorporated with it, a8 where  teatater devises all 
his lands which were conveyed too tim by certain indentures; see 
Haber ham vy. Vincent, 2 Ves.. 204; see per Jrsntn, MOR. in Burton vy. 
Newbery, LR. 1 Chan. Div, 238.0 ‘The rule of evidence ou thin subject 
ix, Chataf there is in’ a will a latent ambiguity, it may be explomned 


by parol evidence or by extrinse documents — Dillon v. Harri, 4 Bligh, 
N.S., 356, per Lory Beouutam. 


Names of witnesses { 


Vhe paper intended to be incorporated must be in «+ xistence 
(Conntesa Ferrarts v. Lord Hertford, 3 Curt., 46%, In the Goods of 
Warkina, LRT Po and 2., 19), and its identity munt be proved ~ Allen 
v. Maddock, 11 Moore's BP. C., 4275 see Smarty. fruyean, 6 Ves , 565. 

Where, however, a document was net referred to aa then existing, 
the Court refused, in the case of Ja the Goods af Dillon, LL. KV DP. and 
1)., 189. te allow parol evidence to show that the document was written 
before the will was signed. 


Statement«, however, of a testatrix, whether made before or after the 
execution of the will, ure admissible to show what papers constitute 
the will— Gould v. Lakes, LL. R,6 P. Div., 15; Sugden v. St. Leonards, 
L. RK. 1 P. Div, 154. 

‘Nhe Court has allowed the will of another person (Jn the Goods of 
Darby, 10 Jur., 164), the revoked will uf another person (Ju the Goods 
of the Countess of Durham, 3 Curt., 57), a deed (Ja the Goods af Dichens, 
3 Curt., 60!, a let of plate written ou the same sheet as the will (in the 
Goods of Ash, 2 Jur., N.S., 526), tu be incorporated. See Agnew's 
Statute of Frauds, p. 346. 


Where the deceased executed a will in ludia, which Le deposited in a 
v4 
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bank there, and subsequently in England executed « eodicil which 
oontained the following clause,—‘' of which will I along with the codicil 
theretu, execute a copy and homologate and confirm the same in all 
particulars, except so far ua uitered or revoked by this codicil; and 
atthe time of the execution of the codicil the deceased produced a 
aper which be infurmed the witnesses was a copy of his will, it was 
i. di that the copy produced was incorporated in the codicil—/n the 
Govds of Mercer, L. RB. 2 P. and Ds, 91. 
If a testator deacribes a deed in his will, and then proceeds to ‘ ratify 
and confirm it, the deed will be incorporated —Sheldon v. Sheldon, } 
Rob., 68; Jn the Gouda of Harris, LL. KR. 2 P. and D, 83. 


Where the terms of reference in a will are not sufficiently precise, 
rol evidence ia admissible to identify the paper referred to. Thus, 
tu Allen v. Muddock, 11 Moore's P.C., 427, an unattested will was held to 
be incorporated ina duly execated codicil, which was headed—* This is 
wecodicil to any Tawt will and testament,” no other will having been 
found. ‘Phe Court, however, will not extend the principle of incerpora- 
tien us laid down by the Privy Council in Adlen vy. Maddock, 1) Moore's 
P.C., 427, Iu the Gourds of Greaves, \ Sw. and ‘Tr., 250. 


Where the identity of the paper cannot be disputed, and the will refers 
to ie asin existence, it will be presumed that the paper was in existence 
nt the tine of the execution of the will—Ja the Goods of Ash, 2 Jur., 
N. S., 


A testatrix, by her will, requested her trinkets to be divided “as I 
shall direct tn nsmall memorandum.” On ber death, the will and two 
endicils, and oa paper headed « Memorsndam of trinkets referred to 
is my will ° were found folded together ina docked portfolio. There 
wasno evidence to show that the memorandum was in existence at the 
time it wae executed, bat there was evidence from which it: might be 
inferred that it wasn existence before the date of the last codicil, but 
flint @extieal did net refer toate Sor ©) Creeswese held, that the re- 
execution of the will by the last codicil could not make thita part of the 
will, which wae no part of it before— Zn the Goods of Mathiaa, 3 Sw. and 
‘T'r., 100. In dn the Goods of Lady Truro, LR. 1 Po and D201, where 
the authorities on this question were discussed, Lory Penzance suid, 
p. 204 :—-" Tf the proposition laid down by (he learned Judge in Jw the 
(foods of Mathias isa veneial one, that decision cannot be supported, 
L think that the proposition is nota peneral one, but must be read in 
referenee to the case towlhieh at refers ("and he laid down, that where 
the will, if read us speaking at the date of the codicil, contains language 
which would operate as av incorporation of a document, such document 
is entitied to probate by foree of the codicil although not in existence 
until after the execution of the will. 


It seema a document containing the words “ This is a third codicil to 
my will” ia not incorporated in a codicil of 4 subsequent date by the 
words “ ‘This is a fourth codicil to my will "—Stochil v. Paunshon, L. K., 
6 P. and D.,, 9. 


A, while a married woman, made a will, which was invalid.  After- 
wards when a widow, she executed a document bevinuing with the 
words “ ‘hia ia a codicil to the last will and testament of me.” The 
codicil was written on the same paper as the will, and it was proved that 
she left no other will Lt waeheld that the wiil was incorporated in 
the codici, and beth documenta were admitted to probate—ZJs the 
is of Heathcote, L. BR., 6 P. and BD., 30. 


la dn the Goods of Petehll, LL R. 3 P. and D., 158. probate was 
af two instruments called respectively the ‘last will and testa- 
the later will nut cuntaining « revoostury clause. 
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See notes to 8. 46, anfe, p. 33, as to form of will, 


A codicil which refers to a will of a particular date, and «does not 

refer to a subsequent codicil, does not operate as a republication of 
that subsequent codicil— Barton v. Newbery, L. KR. 1 Chan. Div, 234, 
dissenting from Gordon v. Lord Reay, 5 Sim., 274. 
It does not follow that because papers are incorporated in the will, 
they must be included in the probute— Sheldon v. Sheldon, 11 Moore's 
P.C., 427; (S.C.), | Rob. 81. Thus, where the document. referred to 
was a deed in the bands of trustees, who refused to produce it, probate 
was granted of the will alone—Jn the Goods of Stbthorp, L. K., 1 P. 
and D)., 106. 

Where two documents are referred to, but: only one is found, eflect 
will be given to that— Dickenson vy. Sado/ph IEC BK, NOS, S41, 


A testator cannot directly or indirectly reserve a power to himself 
in a will duly executed to dispose of pry by a subsequent unate 
tested inatrument-- Habergham v. Vincent, 2 Vea. 204 Where, how- 
ever, a disposition of property is complete, the gift will be effectual, 
although it may be necessary that the testator, by some future net, should 
have to distinguish the legutee—Stubbs vy. Sargon, 3M. and C , 507, 
There the devise was to “the persons who shall be in) copartoership 
with me at the time of my decease, or to whom TL shall have disposed 
of my business,” 

Where a will and codicil have been in existence, and the will has been 
revoked, probate of the codicil will not be granted, unless the Court be 
sntisfied that it was intended to operate seputntely - Za the Goods of 
Greig, LW, 1 Poand D., 725 see da the Goods of Savage, L. R., 2 BP, 
and LD, 78. 


a ee 


PART IX.* 
OF PRIVILEGED WILLS. 

52. Any soldier being employed in an expedition, 
or engaced in actual warfare, or 
anv mariner being at sea, imay, 
if he has completed the age of cighteen years, dis- 
pose of his property by a will made as is mention- 
ed in the fiftv-third section. Such wills are called 
privileged wills. 


Privileged will, 


Tllustrations. 


(a.) A, the surgeon of a regiment, is actually em- 
ployed in an expedition. He is a soldier actually eim- 
ployed in an expedition, and can make a privileged will. 

(b.) A is at seain a merchant ship, of which he is the 
purser. He is a mariner, and being at sea, can make a 
privileged wall. 

In the Goods of Hayes, 2 Curt., 338. 


(c.) A,a soldier serving in the field against insur- 
gents, is asoldier engaged in actual warfare, and as such 
can make a privileged will. 


* This Part does not apply to Hindus, etc. (Act XXI of 1870, s. 
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(d.) A, amariner of a ship in the course of a voyage, 
is temporarily on shore while she is lying in harbour. He 
in, in the sense of the words used in this clause, a mariner 
at sea, and can make a privileged will. 


In the Goods of Purker, 2 Sw. and Tr., 375. 


) A, an admiral who commands a naval force, but 
who lives on shore, and only oceasionally goes on board 
hia ship, is not considered as at sea, and cannot make a 
privileged will. 


, Barlof, v. Lord Ilugh Seymour, cited in 2 Curt., 338: 3 
Curt., 530, 


(f.) A, amariner serving on a military expedition, but, 
not being at sea, is considered as a soldier, and can make 
a privileged wall. 


This section is based upon «. TP of the English Wills A:t, which 
enacts, that ‘any soldier bemy ino actual military service, or any marie 
ner or aeaman being at sea, may dispose of his personal estate as be 
wight have done before the making of the Act,"--that is, without the 
formalities required by the Aet, "Phe term * soldier" was held to include 
persons in the military service of the Mast India Company—Zn_ the 

Of Donaldson, 2 Curt, 3 


Soldiers Wille. —The privilege conferred by this «ection is confined 
to these who are actually engaged on an expedition, or upon actual 
warfare, Accordingly, an intocmal will ofa soldier, made while living in 
bart veka either in Kayland (Jranmond vo Parish, 3 Curt., $22), or in the 
Colonies, cannot be admitted to probate — Waite v. Repton, 3 Curt., 818, 


So an informal will made at Bangalore by a soldier in command of 
the Mysore Division of the army stationed there, and who died whilst 
ona toar of inspection of the troops, was held not to be privileged - 
In the Gooda of thill, V Rob. 276. Probate was retused in the case of 
awill of a soldier ordered to join an expedition on active service, but 
who died before he commenced to march — Bowler vy. Jackson, 
1 Bee. and Ad, 204, cited in’ Agnew's Statute of Frauds, 416. But 
where an oflicer was oon his way from one regiment to another, 
beth regiments being at the time on actual service, bis will was held to 
be privileged — Merbert v. Herbert, 2 Jur. NS. 24. 


Tn da the Goods of Tweedale, LR. 3 Po and D., 204, where the will 
of the testator was signed whole he was emploved asa soldier on actual 
military service, it was held, that material alterntions, about the making 
of which no iuformation could be obtained, were to be presumed to have 
been made during the continuanve of such service, and the alterations 
were included in the probate, 


It was held that the will of a soldier made under s. 11 of the Wills 
Act remains operative unless expressly reveked, although the maker of 
the will remains in Rngland several years after the date of the will— 
du the Goods of Leese, V7 Jur., 216. 

A minor ia not competent, under this section, to make an unprivileged 
with tie otherwise m case of minors subject to the Wills Act— Zs 
the Goods of Farquhar, 4 No. Cas., 651, cited in Agnew's Statute of 
Frauds, 417. 


Sec. 53.] PRIVILEGED WILLS. 53 


Any Mariner.—The term ‘ mariner or seaman’ includes the whole 
naval profession—L£uston, Earl of, v. Lord Hugh Seymour, cited in 
2 Curt., 338, per Sin Wa. Wraxg It has been applied to the purser of 
arman-of-war (Jn the Goods of Hayes, 2 Curt., 338), toa surgeon in 
the navy (dn the Goods of Suunders. V.. R.1 Po and D, 16), and to 
seamen in the merchant navy (/n the Goods of Millegan, 2 Rob, 108; 
In the Goods of Parker, 2 Sw. and Tr., 375), See Agnew's Statute ot 
Frauds, p. 418. : 


Being ut Sea.—A will made on shore by the commander-in-chief of 
the Naval Force at Jamaica, who had an official residence on shore, was 
held not to be privileged-- Euston, Earl of, v. Lord Hugh Seymour, 
cited in 3 Curt., 530; 2 Curt., 338. So probate of an informal will made 
by a sailor on the day he shipped while his vessel was scl in a British 
port, was refused probate— Ja the Goods of Corhy, 18 Jur., 634. 

In Jn the Goods of Lay, 2 Curt., 375, the will of a seaman, who went 
on shore, his ship being en un expedition, and there died by an acei- 
dent, and who made the will immediately after the necident, was allowed 
to pasa ng thatof a seaman ‘at sea’ ‘That case wos distinguished 
from that of Kuston, Earl of, v. Lord Hugh Seymour, on the ground 
that the testator in the latter case was living on shure and only 
occasionally went on board. 


A codicil signed, but not attested, on board a Queen's ship ina 
river, by the commander-in-chief actunily engaved ina naval operation, 
was admitted to probate— Ja the Goods of Austen, 2 Rob. 611. In 
this case the codicil incorporated a codicil signed by the testator on 
shore, but not attested. And on will made by a seaman on bourd a man. 
of-war permanently stutioned in| Portsmouth Harbour, was held to be 
privileged - Ja dhe Goods of Me Murdo, LL WK, 1 PB. and D,, 640, 

An informal will of an jovalided «nrgeon, written on board ship while 
on his way home, was admitted to probate—Jn the Goods of Saunders, 
L. R., } BP. and )., 16. 

A testamentary paper left by ao mariner, whe died on ahore, headed 
* Tnstinetions {© be followed, if ] dhe ut seca or abroad, iad ws refused 
probate on the ground that it was a conditional will- Lindsay v, 
Lindsay, V4 KR. 2 Po and D., 459. As to conditional wills, see notes to 
8. 46, supra, p. 38. 

A letter written by a seaman in the merchant service in the Margate 
Roads, unattested and containing dispositive words, was admitted to 
probate—ZJn the Goods of Millizan, 2 Rob. 108. So a letter hy a 
master of a ship on his arrival ata port, an the course of a vovage 
(In the Goods of Parker, 2 Sw. and Tr, 375), hus been admitted to 
probate. 

Asx tothe wills of mariners and seamen in the Royal Navy, see 28 and 
29 Vict., c. 72; and as to wills of nerchaut seamen, see 17 and 18 Viet, 
c. 104, 8. 200. 


53. Privileged wills may be in writing, or may 
Mode of making, and be made by word of mouth. The 
rules forexecuting,pri- execution of them shall be go- 
vileged wills. verned by the following rules :— 


First. —The will may be written wholly by the 
testator with his own hand. In such case it need 
not be signed, nor attested. 
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Second.—It may he written wholly or in part by 
another person, and ‘signed by the testator. In 
such case it need not be attested. 


Third. — If the instrument purporting to be a 
will is written wholly or in part by another person, 
and is not signed by the testator, it shall be consi- 
dered to be his will if it be shown that it was 
written by the testator’s directions, or that he re- 
cognized it as his will. Tf it appear on the face of 
the instrument, that the execution of it in the man- 
ner intended by him was not completed, the instru- 
ment shall not, by reason of that circumstance, he 
invalid, provided that lis non-execution of it can 
be reasonably ascribed to some cause other than 
the abandonment of the testamentary Intentions 
expressed in the instrument. 


Fourth, — If the soldier or mariner shall) have 
written instructions for the preparation of bis will, 
but shall have died before it conld be prepared and 
executed, such instructions shall be considered to 
constitute lis will. 


“fth.—lTf the soldier or mariner shall, in the pre- 
sence of two witnesses, have given verbal instruc- 
tions for the preparation of his will, and they shall 
have been reduced into writing in his lifetime, but 
he shall have died before the instrument could be 
prepared and executed, such instructions shall be 
considered to constitute his will, although they 
may not have been reduced into writing in his pre- 
sence, nor read over to him. 


Sirth—Such soldier or mariner as aforesaid may 
make a will by word of mouth by declaring his 
intentions before two witnesses preseut at the same 
time. 

The Statute of Francs required three witnesses in the case of a 
nuncupative will or will by word of mouth It was also necessary 
under that Statute, that the testater should have called upon the wit- 


nesses to bear witness that the words apuken were his will, that there 
should bave been what was called the rogatio testium. 
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The factum of a nuncupative will requires to be proved by evidence 
more strict und stringent than that of a written one in every single 
porticular (Lemann v. Bonsall, 1 Add., 389; Williams on Executors, 
123) ; and the testamentary capacity of the deceased, and the aaunna 
testund? at the time of the alleged nuncupation, must appearin the case 
ofa puncupative will by the clearest and most indisputable testimony — 


Lbid., 


A nuncupative testament may be made not only by the proper 
motion of the testator but also at the interrogation of another- 
Pe. I, s, 12, pl. 6; Willams on Executors, 





Seventh.—A will made by word of mouth shall 
be null at the expiration of one mouth after the 
testator shall have ceased to be entitled to make a 
privileged will. 


PART X. 


OF THE ATTESTATION, REVOCATION, ALTERATION, AND 
REVIVAL OF WILLS. 


54. A will shall not be considered as insuffi- 
ciently attested by reason of any 
Effect of gift to . AG : 
attesting witness, benefit thereby given, either by way 
of bequest or by way of appointment, 
to any person attesting it, or to his or her wife or 
husband: but the bequest or appointment: shall be 
void so far as concerns the person so attesting, or 
the wife or husband of such person, or gny person | 
claiming under either of them. 


Explanation.—A legatee under a will docs not 
Jose his legacy by attesting a codicil which conu- 
irms the will. 


This section is based upon s. 15 of the Wills Act, } Viet, ¢. 26. Bee 
Burton v. Newbery, L.W,1 Chan. Div, 234 0 Lt does not apply to 
Hindus, ete. —Act XXII of 1870 9 Accordingly, a legates under a well 
of a Hindu, or other person to whom the Hindu Willa Act applies, will: 
not lose hie legacy by attesting the will. 


Each witness attests only the instrument to which he puts his name— 
Tempest v. Tempest, 2 K. and J,, 642 ; affirmed, 7 DM. G., 470. Ace 
cordingly a bequest of a legacy is not void because the lezatee 
codicil which gives him nothing—Gurney v. Gurney, 3 Drew, 2 
Se a residuary legates of a shire of a residue does not lose bis title by 

a ecodier, which, by revoking legacies, indirectly benefits hain 

increasing the residue—Jbid; see Gaskin v. Moyers L. K., 2 by, 

The use of the word ‘thereby, wluch occurs not only jn this, bat is 

the Wills Act, sutliciently indicaves that it in only a benetit given by the 
particular instrament sttested, which is avosled—Guraey v¥. 


3 Drew., 209, per Ramparsiur, V.C. 
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A gift to one witness is not rendered valid, becanse without him 
there waa the full number of witnesses required by law—Doe v. Mills, 
) Moo, & K., 288. ‘Thus, in Wigan v. Rowland, 11 Hare, 157, Woop, 
VLC, held, that where the execution of a will was attested by two 
markemen, and signed alse by two other persons ax witnesses, that the 
signature of the two Intter must be deemed to have been affixed in 
attestation of the will and not merely as verifying the attestation 
of the murkemen, and that a legacy to the wife of one of them failed. 
In HMandfield v. Hundfield, 611. of L., 225, however, where a will pro- 
perly signed and attested was written on the firet three pages of a sheet 
of paper, and there were written on the top of the fourth page these words 
—* 'Phis laat will and testament was written uP Sur presence and in the 
presence of each by him,” which were signed by the witnesses who had 
already attested, and by G. 23, who was a devisee under the will, it wag 
held, that this was not auch an attestation of the will as to deprive 
G. B oof hee legacy. So, in another case, the Court allowed evidence 
to be piven to show that the aynature of a person who signed after 
two persons in whose presence the will was executed, did) not sien 
inorder to attest the testuter’s signature. la the Goods of Sharman, 
LR. Po and D., 6bt. 


Ifthe Court is aatisfied that a witness signed with intent to attest, 
that will be suffierent to make him an attesting witness, although he 
signed also jn the character of executer—Griffiths v. Griffiths, L. RK, 
22. and 1D, 300. 


A hequeat to a trustee, not for his personal benefit, is not invalidated 
by the tact of the will baving been attested by bis) wite—Cresswell v. 
Lu. KR, 6 By., 69. 


In the case of Anderson v. Anderson, L. R13 Eq , 381, the testatrix 
gave aobare of bet readuary estate to J, and one of the attesting 
witnesses was J3's wife; und subsequently, by a codicil, which was 
attested by other witnesses, she confirmed her will except in certain 
particulars mentioned ft was held, that the duly attested codicil had 
the effect of republishing and incorpotuting the wall so as tu render 
the pift to 2 vid, votwithstanding the attestation of the will by 23's 
wile. 

Uder the Bnglish Wills Act, 5.15, ithas been beld, that the Marriage, 
after attestation of a will, of the devisee to the attesting witness does 
not affect the validity of the devise ar bequest (Thorpe v. Bestwick, 
LR, 6Q. B.D. abl; and deubtless it would be su held under this 
Act. 


Tau Young v. Darcies, 2 De. and Sm, 107, where there was a gift to a 
class na joint tenants, one of whom attested the will, it was held, that 
the gift to the witness though forfeited was not undisposed of, but 
survived to the other joint tenants, 


~The explanation to this section follows the law as laid down in 
v. Garacy, 3 Drew., 208; and Tempest v. 7 


55. No person, by reason of interest in, or of 
is bei : 

Witness not disqualified by his . me sis executor of, a 

terest ur by being executor, Will, is disqualified as a wit- 

to pruve the execution 
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of the will or to prove the validity or invalidity 
thereof. 


See Wills Act, 1 Vict, c. 26, ss. 16 and 17.) This acction applies to 
the wills of Hindus, ete. (Act XXI of 1870, 8. 2° 


56. Every will shall be revoked by the marriage 
of the maker, except a will made 
in exercise of a power of ap- 
pointment, when the property 
over which the power of appointment is exercised, 
would not, in default of such appointment, pass to 
his or her executor, or administrator, or to the person 
entitled in case of intestacy. 


Revocation of will by 
testutor’s marriage. 


Explanation.—Where a man is invested with 
power to determine the disposi- 
Power of appointment |. : ‘ . 
defined. tion of property of which he is 
not the owner, he is said to have 

power to appoint such property. 


This section closely follows the wording of 8 18 of the Willk Aet, 
PViet. ec. 26.0 Tt does not apply to Hindus, ete, —Aet NXP of 1870. 
By s. 3 of that Act, marnmage does not revoke a will or codieil to which 
that Act applies. 

Formerly, in England, the marriage of a testator cid not revoke his 
will; but, under certain cioecumstaneces, there was an ompled revocation 
by marrivge and the birth of psue | Seetion TS of Che Wills Act, how- 
ever, enacted that every will should be absolutely revoked by the 
marriayge alone of the testator, 

Where tLe taarriage is void, there is no revocation. Thus, where a! 
testator, subject to the law of Bugheid, married his deceased wife's 
sister, it was held the will was nut revoked —~ Melle v, Mette, 1 Sw. and 
‘T'r., 416. 

The will of a Jow made subsequently to his first marriage, but pre. 
viously to a second marriage, in the lifetime of bis first wife, waa held 
under this section to have been revoked by the second marringe— 
Gabriel vy. Mordakar lL. Wb Cale., 148, ‘Phe second marriage in this 
cause was admittedly lawful. 

The reason for the exception in this section appears to be, that the 
revocation by marriaze of a will made in) exercise of a power of 
appointment would not opernte to the benefit of the family of the testator, 
but to the benefit af those who would be entitled in default of appoint- 
ment. See Jn the Goods of Fitzroy, \ Sw. and Tr,, 133. 

Even where, in the event of certain contingencies happening, the proe 
perty appointed would not, in default of a; pomtinent, puss to the 
persons who would have taken in the case of intestacy, a will made in 
exercise of a power of appointment is not revoked by a subsequent 
marriage — In the Goods of Fenwick, L. B., 1 Po and D., 319. Tn that 
case, the persons who would have taken would have done so, nut as upon 
an intestacy under the Statute of Distributions, bne under a settle- 
ment. Where, however, under a settlement, freehold eatates in default 
of appuintmmeut would have passed to the heir of the testatrix, it was 


8 
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held that the will was revoked — Vaughan v. Vanderstegen, 2 Drew, 
165, see p. 168. 


67. No unprivileged will or codicil, nor any part 


. - thereof, shall be revoked 
Revoration of unprivileged 


ett Gesu: otherwise than by marriage, 
or by another will or codi- 


eil, or by some writing declaring an intention to re- 
voke the sume, and executed tn the manner in which 
an unprivileced will is hereinbefore required to be 
executed, or by the burning, tearing, or otherwise 
destroying the same by the testator, or by some 
person in his presence and by his direction, with the 
intention of revoking the s: 


(@.) A has made an unprivileged will; afterwards A 
ex another unprivileged will, which purports to revoke 
the first, “his is a revocation, 


(b.) A bas made an unprivileged will, Afterwards A, 
being entitled to make a privileged will, makes a privi- 
leged will, which purports to revoke his unprivileged 
will. ‘This is a revocation. 


This section follows @ 20 of the English Wills Act. It seems alse 
to include the provisions enacted by 19 of that Act, —oiz., that 
“no will shall be revoked by any presumption of an iutention on the 
ground of an alteration of cirenimstances.” 

Reeveahou by another will or codtetl,—Under the Statate of Frauds, 
a will of realty could) ouly be revoked by a subsequent will or codicil 

by the testutrix in the presence of three or four witnesses (a, 6); 

le willa of personnlty could not be revoked by mere pucol, but 

nile hinve been revoked by writing rend to and allowed be the testator 

and proved to beso hy three witnesses at least (s. 22) See Ar purte 
Karl of lichestar, 7 Ves., 348. 

Under this Act, as under the Bog'ish Wills Act, a revoking will or 
codicil muat be executed in the same manner as any other will or codicil, 

Ifa feme svole makes her will, and afterwards marries, the morriage ig 
)a@ revocation and vacates the will; and although she should survive the 
Lhueband, the will made before marriage will not revive upon bis death 
iwithout a republication —Wilhams on Executors, 63. 

A distinction hina been drawn between aot will or codicil’ and 
‘some writing.” Thus where, at the foot of his wall the deceased 
wrote a memerandam to the effect that ‘this will was cancelled this 

rand be duly executed the memorandum in the presence of two 

6, i¢ was held, thatthe memorandum was not a will or codicil 

but only a writing whick could not be admitted to probate — Jn the 

of Nae L K.2 PR. and D., 40; see also In the Goods of 
LRP OT 


t 


* This and sectione 58—60 (inclusive) apply to Hondus, etc, in the 
Lower Provinces of Bengal, and iu the towus uf Madras and Bombay 
(Act AXL of 
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Bat where the testator, in a letter addressed to his brother, which was 
signed by him in the presence of two witnesses, directed his brother to 
obtain die will and burn it without reading it, it was held, that the 
letter was a writing duly executed, declaring an intention to revake 
the will; and administration with the letter duly annexed was pranted 
to the next-of-kin of the deceased —Ja the Goods of Darance, LX, 
2P. and D., 306, 


If w subsequent testamentary paper is ouly partly inconsistent with 
one of an earlier date, the latter instrament is only revoked ax to those 
parts where it ts inconsistent, and beth papers are entitled to probate — 
Lemage vy. Goodban, LR, 1 PL and D., 57. 


A yiftof property to one person is of conrae revoked by a gift ina 
subsequent will or codicil of Ne sane property to another- Nermode 
Vv. Mac Donald, LR, 3 Chan. App, 583; Mitehena ve Basset, 3 Mod, 
206. Bata will pueporting to be the dast idl, bu® not coutaining aa 
express clause of revocation, does not necessarily revoke a prior will— 
Lemage vv. Goodbun, 1 RAY Po avd DY, 57: see In the Goods of 
Howard, RU Po and D , 6365 Cutta v. Gilbert, 9 Moore's PLL 184, 
Where there is no express clause of revocation ino a stbseqnient will, 
the question is what disposition didi the testatar intend —Lemage v, 
Goodban Ta ROY Po and D., 57. Where a subsequent will purports to 
be the en/y wil of the testutor, it may be revocntion of a prior will -- 
Freeman v. Freeman, oS DeG , M. and G., 710, per Kicur Bacer, VC, 


Where it was proved by parol evidence that a subsequent will, which 
could not be found, contatned a clause revoking a former will, which 
was produced, the Court ludd that the will produced was revoked — 
Wood vo Wood, L. RE Po and 2D... 309. 


If separate powers of appointment are exercised bv sepurnte 
wills at ditlerent times, and Che second will contains a tevoking clause, 
evidence is ndimisaible to xhow that the testator didi met intend to 
revoke the appointment ino the first will Re Meredith, 20 1. d., 
Po and M155.) Seow aecond will relating only to the textators own 
property will wot revoke a will under which the testator has exercised 
a power of appointinent—flaghec vy Turnes, 4 Magy, 52, 


It is a principle that a will is not tobe varied by a subsequent 
will or codicil, except so fir ag itindgy he absolutely necessary to pive 
eflect to the Jatter— Norman vo Aynaston, 3) G. Bo and dh. 29 Vhhus 
n specihe bequeat will be revoked by a subsequent bequest of alt pers 
sonulty, but a general legacy charged on Jand will be unafleucted— 
Kermode vy. Mac Donald, 1. 1.3 Chan., $835. 


If there te no inconsistency, effeet will be given to all the testamen- 
tary Cispoxitions of the testator - Plenty vo Weat, 65, B20. 


It being a maxim that no person can die with two testaments, where 
there are several testamentary instruments, they sare all admitted to 
probate as together containing the last will and testament of the 
testator — Masterman 0, Mabericy, 2 Uayg., 235. 


Ifthere be two inconsistent wills of the same date, neither of which 
ean be proved to be the last executed, they are both void for uncertamty 
— Phipps v. Lord Anglesey, 2 Atk , 57. 


The nomination of executors in a second will does nat necessarily 
impart an intestion to revoke previous testumentacy documents ~ Stad- 
durtv. Grant, 1 Macq Ub. of LL. Ca, 172 (cited in Waltsame ons Eixecu- 
tors, 165-166 , per Logp ‘Tauro; and where the second will nounssutes 
additional o¢ different executors, probate will be granted to all the 
executors if the wills are not inconsistent— In the Goods of ~ 
2 Sw. and ‘Ir., 442; Geaves v. Price, 3 Sw.and Tr., 71. 
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Where 9 first will appointed executors, and afterwards the testator, 
by a second will, bequeathed all his property to a particular person 
Without esa executors, it was held, that the earher will was 

| wHenfrey v. Henfrey, 2 Curt., 468; affirmed 4 Moore's P.C., 29. 


Revocation by some other writiag.—A writing, by which a testator 
merely revokew a prior disposition, will not be admitted to probate 
(In the Goods of Fraxer, LL. 4%. 2 BP. and D,, 40), ualess it be of a tes- 
tamentary character (Jn the Goods of Durance, L. K., 2 Po and D., 406). 


Iatention to reovke by another will or codicil or by some writing. — 
The intention must clearly appear — della v, Bartrum, 25 Beav., 107 ; 
Cleobury vy. Beckett, 14 Beav , 683, The revocation of a will under an 
erroneous tasumption of facts will, in general, be inoperative, if the 
mistake appears on the face of the instrument— Campbell vy French, 
3 Vex, S213 see Crosthwate v. Dean, LK, & By. 245. In Campbell 
v. Freach, the teMutor gave legucies to the geandchitdren of his sister, 
and afterwards revoked the legacies on the ground that the legatees 
were dead. Ft having been proved that the legatees were not dead, it 
was held that the legacies were not revoked. Buta revoention of a 
will or codicil will be complete although the codicil will not in law have 
the effect the testator intended—Quinn v. Butler, b. R., 6 Ing, 225. 


A will is not revoked by mere abandonment > there must be some 
Vnequivernl act of cancellation or obliterntion by the testator himself 
or by some other person in his presence, and by bis direction— Andrew 
v. Motley, 12C. BL, NOS., S04. 


It in obvious that pact only of a will may be revoked by a subsequent 
will or codier, for the Act sava,—" no will or any part thereof’ sliull be 
revoked, &e."” See Clarke vy. Seripps, 2 Rob. 563, 567, per Sin J. 
Dopson, See notes to the definition of * codicil,” p. 4. supra. 


A codicil revoking a will does not necessarily revoke a prior eodiciL— 
Furrer vy. St. Catherine's College, La. Ro V6 deg., 19. 


Revocation by act of destruction.— AU questions of revocation are 
queations to some degree of intention, for every act of revocation is 
paid to be equivacal—Simuh v. Cunamgham, | Add, 455, per Sin J. 


No act by which ao testator may destroy or mutilate a testamentary 
Instrument, operates asin revocation, unless the act be done anime 
revocandt — Powell vo Powell, lo RAY Po and DY 212.) But any ace of 
cancellation or destruction is pramd facee doue—animo cance llandi, 
Rickards vy Mumford, 2 Phillun, p 24. per Sin do Nicworn  Evidenre 
anto the intention of the wet of destruction must be clear (Aekersley 
Vv. Platt, LR Poamd 28h) and the act of voluntarily destroy 


ing the instrument iuplies the intention of revuking the whole effect 
wom Lb ail. 


Where a testator erased lis signature with an avowed intention of 
Writing itin a better style, and therefore wrote it avain not ins the 
presence of the attesting witneswes, it won held, that the instrument 
was entitled to probate, the orginal signature being considered as 
restored— Ie Acanett, 2. N. RK. 461 (cited in Agnew's Statute of Frauds, 


Probate of a will was refused where the signatare of the testator 
had been cut ont, and ufterwarda gummed into its former place— Beil 
v. Fothergill, L. BR. 2 P. and D. 148.) But where the names of the 
attesting witneeses had been cut aut by the testator, who gave as his 
reason that he intended to alter bis will or make a new one, and they were 
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afterwards replaced on the same day, the testator may ine that the will 
R 


would do for the present, probate was granted—Ja the Guods of 
Eeles, 32 L. J., Prob., 4. . 


In Brunt v. Brunt, L. R., 3 P. and D., 37, a testator, under an 
attack of delirium tremens, tore up bis will. The pieces were preserved, 
and on bis recovering, he was informed of what he had done, and 
answered that he must have been mad when he did the act. amt that 


he would make » fresh will, and it was held that the will bad not been 
revoked. 


A testator cannot delegate bis power of revoking the will by insert- 
ing in ita clause conferries on another an authority to deatrey it after 
his death — Stuckwellv. Rutherdon, | Rob 661, per Sim U dannea Fear, 
The destruction of a will by a third person must be by the teatator's 
direction and in’ his presence—th, > 1 Jarman on Wills, 147, 4th Eda. 
Where a codicil was burnt by the testater’s order, but not in his pres 
sence, probate was granted of a draft copy—Jn the Gods of Dadds, 
D. and Sw.. 200 (cited in Williams on Exeeutors, p. 43). 


The onus of proving that the cancellation was the act of the testator 
and with the iutention of revoking the tasteument, m oon those who 
oppose the will —Hilchiiga vo Wood, 2 Moore's PLC. 355 5 wee Benaun 
v. Benson, LR. 2 Po and D172.) Bat where a will remains with 
the testatorand cannot be found, the presumption is, that it was destroy. 
ed by him aime rerocand:— Eckersley v. Platt, LRU Po and DL, 2st. 
Bat this presumption dees net apply where the deceased was 
at the time of bis death ~ Sprage vo Sprigge, LR Po and J 


Where a will is executed in dupheate, the presumption is, that the 
destruction of one part revokes the other — Pemberton vo Pemberton, 
13 Ves, 310. Mutilations aid ulterations are presumed to have been 
made atter the execution of the will—Chratmasv. Whinyates, 3 Sw. 
and ‘Ty , 81. 

If a testator destroy his will under a false impression that it was 
invalid—! Grles vo Warren, LR, 2 PL and TD. 401), or in a state 
of unsound mind (Seruby vo Fordham, 1 Add., 74), or of delirtnia 
tremens Bruntyv Brunt, LD. R38 PB. and 2, 37), or by tnistake (Jn 
the Goods of Thornton, 2 Cart. 913), there is no revocation, 


Doctrine of dependent relative rerocation,—VF an act of destruction 
be done with the sele intention of setauy up niml establishing some 
other testamentary paper, the animus reeocand: has only a conditional 
existence ; the condition beruy the validity of the paper intended to be 
substituted, there will be no revocation aif that paper be not walid— 
Powell v. Powell, La. B10 Po and D, 209, per Sta J.P. Wintpe ; see 
In the Goods of Weston, LR 1 Po and 2... 635. 


In Ey parte Earl of Iichester, 7 Ves. 372, Loap ALvancey said, that 
the rule to be gathered fram the cases was, that, where it was evident that 
the testator, though usig the means of revocation, could not intend 
it fur any other purpose than to vive effect to another disposition, 
though if it had been a imere revocation it: would have had effect, yes 
the object being only to make way for another disposition, if, the instru. 
ment cannot have that effect, it shall not be a revucation. It makes no 
difference that the latter will i-in favour of another person—/bid ; 
Dancer v. Crabb, LR. 3 P and D., 98. See also da the Goods of 
Fleetwood, L. R., 15 Chan. Div., 594, 608-9. 


The doctriue of dependent relative revocation applies only where 
a will is destroyed on the supposition that a subsequently executed 
willis valid. So that a will caucelled on the supposition that an earlier 
will is thereby revived, will nut, on the failure of that condition, be 
revived — Dickenson v. Seatman, 30 L. J., P. and M., 84; but see 


Where the act of cancellation or destraction is connected with the 
making of another will, ao as fairly to raise the inference, that the 
teatator mennt the revocation of the old to depend upon the efficacy of 
the new disposition, such will be the legal effect of the transaction ; and 
therefore, if the will intended to be substituted is imoperative from 
defect of atteatation or any other cause, the revocation fails also, and the 
original will remains in foree — Dancer vy. Crabb, L. KR 3 P. and D., 
98, In that case the testatrix, having her will in her hand, dictated 
the alterations she wished to mnkein the first part of her will toa 
friend, who took them down, She then tore off the portion she consi- 
dered covered by the memorandum taken down. The memorandum, 
together with the rest of the will, she then locked up, believing tham 
toyvether te constitute a new will, It was held, that this was a case 
of dependent relative revocation, Probate was granted of the original 
will as contained in portion which remained, and the draft of the part 
which was deatroyed. So, in In the Gooda of McCabe, UL. R., 3 P. and 
1., 94, it was held, that the Court might, where a testator had erased 
the name of a legatee and substituted unother for it, receive evidence 
to show what the original name was, and restore it to the probate if 
natisfied that the testator only revoked the first bequest on the sup- 
position that he had eflectually substituted u new legatee. 


Burning, &c. — A mere attempt to tear or burn is not sufficient, 
though made with intent to revoke—-Doe v. Harris, 6 A. and E., 209. 


‘Tearing or otherwise destroying * includes cutthug— Hobbs vy, Anigat, 
1 Curt., 768. But cutting out a particular part of the will is a revoca- 
tien of that: part only ~CArtsimas vo Whinyates, 3 Swi and Tr, 81; 
du the Goads of Woodward, 1, 0.02 Poand D., 206. In the Inatter 
enee, the first sevenior etyht lines of the will had been cut out, and 
the will was admitted to probate in its incomplete state. 


Although the cutting off the signatures of the testator and witnesses 
at the ond of a will or of the witnesses— (Ja the Goods of Gullan, 1 Sw. 
and Te. 23; Aran v. Dallow, 31 L. J.P. and M., 128) ia in general 
# total revocation, if done with intent to revoke, the mere crossing out 
of the teatator’s signature, there being no evidence on the point, is not 
a revocation — Henson vo Henson, L. K., 2 Po and D., 172; see 
Iu the Goods af Lewis, 1 Sw. and Tr, 31.) But where a will consisted 
of several sheets, all of which were signed, it was held that the destruction 
of the last signature revoked the whole will—Ja the Goods of Gailan, 
1 Sw. and Tr., ~ 
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Otherwise ——This must be understood ac intending some 
mode of destruction ejusdem generis with burning or tearing, and not @ 
mere obliteration— Stephens v. Tapreil, 2 Curt, 458, per Stu H. Junnaa, 
The words ‘cancelling’ and ‘obliterating’ weed in the Statute of 
Frauds were advisedly omitted from «. 20 of the Wills Act, upon which 
this section (57) is based; see Re Brewster, 29 L. J.. P. and M., 69. 


A will is not destroyed within the meaning of the section by being 
struck through with a pen, the name of the teatator being vrossed out, 
and the names of the attesting wituesses struck through — Stephene +. 
Taprell, 2 Curt., 465, 


Lost Will. —If a will cannot be found, and the Court is satisfied that 
a will was not in existence at the time of the testator’s death (Fick 
v. Finch, L. RU PL and 2,371), the presumption in geueral arises 
that it was destroyed with intent to revoke — Eckersley vo ¢ 


L. R.,1 P. and D., 281. 


The presumption of revocation may be rebutted by evidence of 
declarations OF the deceased — Whitely v. King, 17 C. BL CN, S ), 746; 
Wharram v. Wharram, 3 Sw.aud Tr, 303. 


The contents of a tost will, like those of any other lost instrument, 
muy be proved by secondary evidence — Sugden vo Lord St, Leonards, 
L RI Po and 2. 154; Brown vy. Brown, 8 Bound B. 876° The 
evidence of a single witness, althoush intereated, whoee veracity aud 
competency are, unimpeached, will be suficient—Jhid. Where the 
contents of a lost will are not completely proved, probate will be 
granted to the extent to which they are proved —Jbid Declarations, 
written or oral, made either before or after, are adiniesible ae secondary 
evidence of the contents of a font will—Jbid. ‘The cnse of Sugden v. 
Lord St. Leonards overruled that of Quteck v. Quick, 3 Sw. and ‘Fr., 
442, by whieh it was decided that the declarations of the testator after 
execution were not adiissible, 


It was held in’ Ragland under the old Inw, and also under the 
Wills Act, that a revocation of a will wasn general ao revocation 
of a codicil (Grimwood ¥. Cozens, 2 Sw. and Tr., 364), undess it was 
of such ao character as to be completely independent of the will—Jn 
the Goods of Greg, L. RA TP and D, 72. Bue it is now settled 
by the later cusea that a cedicil can only be revoked in: the manner 
indicated by the section (20 of the Wille Act), and i not revoked 
by the revocation of a will— Jn the Goods of Savage, L. Ry, 2 PV. 
and D., 78; du the Goods of Turner, 1b., 403; Black v. Ju ling, 
L. R., 1 P. und —D., 655. 


Revocation of wills made for valuable consideration.—Jt haa been 
heldin Englund that a will made for valunble consideration cannot 
be revoked in equity—Loffas vo Maw, 3 Gifl., 592; but see Catun v. 
Caton, L. R., 2 1f. L., 127. 


58. No obliteration, interlineation, or other alter- 
Effect. of oblitera.  8tlON, made in any uoprivileged 
interlineation, or Will after the execution thereof, 
alteration in unprivi-  ghall lave any effect, except so 
leged will. ‘ ; . 
far as the words or meaning of 

the will shall have been thereby rendered illegible 
or undiscernible, unless such alteration sliall be exe- 
cuted in like manuer as hereinbefore is required tor 
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the execution of the will; save that the will, as so 
‘altered, shall be deemed to he duly executed if the 
‘signature of the testator and the subscription of the 
‘witnesses be made in the margin or on some other 
part of the will opposite or near to such alteration, 
or at the foot or end of, or opposite to » memoran- 
dum referring to such alteration, and written at the 
eud or some other part of the will. 


This section is modelled upon s, 21 of the English Wills Act. It 
aries to Hindus, ete., under the Hindu Wills Act, XAT of 1870, s. 2. 
Under the Statute of Frauds, a will could be wholly or partially 
revoked by obliterations mude by the testator or in’ bis presence by 
hie directions (a. 6). : 

Ohliteration,—Under the Wills Act, as by this Act, obliterations, 
interlinentions, or other alterations must be attested in the same man. 
ner asa will or codicil Where theretore an alteration is made, but 
not duly attested, the oragmad will, so far as it can be deciphered, is 
unaflectedd (Jan the Goods of Harris, 1 Sw and Tr., 536); but parol 
evidence is not admussible to show what the original was, where it 
cannot be deciphered by means of tisgnifying glasses or othe:wise— 
Jownley vy Wateon, 3 Cart, 767. Tn that case the testatrix obliterated, 
anime revocauide, several passages of her will) so that none of the parts 
of the will obliternted: could be distinguished upon the face of the 
will, and it was held that there was a complete revocation as to the 
parte obliterated, 


The word tapperent’ in the section: means apparent on the face of 
the instrament itelf, and not + sage of being made apparent by 
extrinsic evidence.” — Jbud, per Sin UH. Jenner Fest. 


Although the section doew not contain the words ‘with the inten- 
tion of revoking the same, it is submitted that, as under the English 
Wills Act, it would be held that, to render obliterations or alterations 
a revecation wholly or partially of a will, there must be an inten. 
tien on the part of the testator to revoke ; see Brooke v Kent, 
3 Moore's PLC, 334, where itwas so held under the Kuglish Act. 
There a testator substituted a different: stan from that originally 
given, and the sum substituted was uot effectually piven for want of 
al ee with the Statute; aud the Privy Council held, that the ori- 
ginal legacy was not revoked, and that evidence was udmissible to show 
what the original legacy waa. 


Presumplons as to alteratioas.—Where there is no direct evidence to 
show when alterations have been made, the prima facie presumption of 
law —it ts now settled after seme conflict of authority—is, that they were 
made after the execution of the will (Cooper v. Bockett, 4 Moore's P. C, 
419; Grana v. Gregory, 3D. Mo and G., 7775 In the Goods of Jataha. 
} Sw. and Tr., 238); and such alterations would, therefore, be 
inoperative unless duly aigned — Jn the Goods of Harris, 1 Sw. and 
Tr., 536, see supra. So, where there are alterations made in a will 
and there is a codicil which does not notice the alterations, the 
alterations are presumed to bave been made after the codicil— 
In the Goods of Countess af Morton, 13 Jur., 1108; see Rees v. 
Kees, L. KR. 3 Po and D. 84. But where a codicil confirms altera- 
tions made in a will, the alterations, as they exist at the time of the 
ovdicil, are rendered operative— Ja the Goods of Mills, 11 Jur., 1070. 
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‘The presaienpen of law may be rebutted by evidence showing that 
it was highly probable that the alterations were made before the exe- 
cution—Kergwin v. Keigwin, 7 Jur. 840. Thus, evidence may be 
given of declarations by the testator before he executed the will of 
his intention to provide for the person benefited by the alterations 
(Quick v. Quick, 3 Sw. and Tr., 442), or where the name of an executor 
appeared over an erasure (Jn the Goods of Sykes, LR. 3 Po and D., 
26), to show thet the alteration was made before execution ; see Aeen y, 
Keen, L. R., 3 P. and D., 1€5. 


At one time the rule in’ England was, that declarations made after 
the will was executed were not adtuasible 5 see Doe v. Palmer, 16Q. B,, 
7475 Johnson vo Lyford, LRT Poland D, 46.) But itis now settled 
by the recent case of Sagden vy. Lord St. Leonards, 0.1 PLD, 
154, by the Court of Appeal, that declirations, written or oral, made by a 
testator, both before and after the execution of his will, are, in the erent 
Of foas, admissible as secondary evidence of its contents, (Mbuciss, 
L. J., dissented from the judement of the Court as to declarations made 
after the execution of the will.) 

Where there was no evidence ue to when certain trifling alterations 
and inteclineations were made, save that of an expert, whose opinion was, 
that they were written at the same time ous the rest, the will wae 
ndinitted to probite with the alterations--/a the Goods of Hindmarch, 
LR. Pond DL. S07 5 Kee da the Goods of Cadge, Tah. VP aad 
1D, 543, where from the matuce of certam ioterlineations, and the 
internal evidecce furnished by the instrument itself, the Court con. 
cluded that they were made belore exeeution, 

Dependent relative reeocation.—Vhe principle of dependent relative 
revocation applies also in the cuse of obliteration and interlineation— 
In the Goods of MeCabe, LR, 3 Pound 1), 94. See notes to preceding 
section, pp. 61-62. 

Blanks — Where a will bas been dea eniup with blanks left. — e. g., for 
the names of Che leyatees and the amount of the levacies, the presninpe 
tion ix, that ther were filled up betore exccution--) Jarm, 4th Edn , 
144; Birch vy. Berch, 1) Rob, 674. 

The mere circumstance of the amount of the legacy, or the name of the 
legatee, being inserted indifferent ink and indiffercat handwriting, does not 
nlone constitute an obliteration, mnterlimeation or other alteration within 
the meaning of the Stitute, nor doe any presumption arise agalnget & 
will being duly executed as it appears-—Greolle v, Tylee, 7 Aoure’s 
#7. C., 320. 


59. A privileged will or codicil may be revoked 

Revoention of prin- by the testator, by an unprivi- 
leged will or codicil. — leged will or codicil, or by any 
act expressing an intention to revoke it, and accom- 
panied with such formalities as would be sufficient to 
give validity to a privileged will, or by the burning, 
tearing, or otherwise destroving the same by the 
testator, or by some person in his presence and by his 
direction, with the intention of revoking the saine. 


Explanation.—In order to the revocation of a pri- 
vileged will or codicil by an act accompanied with 
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such formalities as would he sufficient to give 
validity to a privileged will, it 1s not necessary 
that the testator should, at the time of doing that 
act, be in a situation which entitles him to make a 
privileged will. 

This section, which deals with privileged wills, has been extended to 
Hindus, ete, by «. 2 of Act AXED of 1870, although ss. 52 and 53, 


which pive the rivbt to make privileged wills, bave not been so ex- 
tended. 


60. No unprivileged will or codicil, nor any part 
of unpri- thereof, which shall be in any 
will. manner revoked, shall be revived 
otherwise than by the re-execution thereof, or by a 
codicil executed in manner hereinbefore required, and 
showing an intention to revive the same; and when 
any will or codicil which shall be partly revoked, 
and afterwards wholly revoked, shall be revived, 
: such revival shall not extend to 
Extent of revival of : 
will or codicil partly 80 Much thereof as shall have 
revoked andafterwards been revoked before the revoca- 
MU OUE NeORSY: tion of the whole thereof, unless 
an intention to the contrary shall be shown by the 
will or codicil. 


This section applies to Hindus, etc., Act XXII of 1870, 8 2. 


Under this section, as under s, 22> of the Wills Act, with which it 
saad wa with the additions of the words at the end, * by the will 
or codicil, n will or codicil cannot be revived by impltieation—Jn the 
Goods of Steele, LR 1 P. and D., 575. See Report of the Law 
Commissioners, Gazette of Lndia fer duly Tat, 13864. 


Intention.—To satisfy the words ‘show an intention to revive the 
same, the intention must appear on the face of the codicil, either by 
express words referring to a will as revoked, and importing an inten- 
tion to revive the same, or bya disposition of the testator inconsistent 
with any other Intention, or by some other expression conveying to the 
mind of the Court with reasonable certainty the existence of the 
intention — In the Goods of Steele, LR,’ P. and D., 575. A mere 
reference in a codicil to a revoked will by its date is insufficient tu 
revive it—. 


The tying (e. g., by a piece of tape) of a duly executed codicil of a 
later date to testamentary papers duly executed, but revoked, is no 
ground for inferring the ‘intention to revive,’ as such intention can 
only be shown from the contents of the cudicil iteelf—Mureh v. Marsh, 
1 Sw. and Tr., 628. 


Parol evidence is not admissible to show an intention on the part of 
the testator to revive the first will by destroying the second— Majer v. 
Williams, 3 Curt, 482, Nor is parol evidence admissible to show that 
where a codicil expressly revives a will of a certain date, it was 
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intended to revive a will of anuther date—Lord Walpole v. Karl 
of Cholmondely, 7 T.R., 188; In the Goods of Chapman, 1 Rob, 1; 
1 Fa m., 146. 

The revoked will must be in existence, so that there can be no revival 
of a will which has been destroyed by the testator, or by his directions 
animo recocandi— Rogers +. Goodenough, 2 Sw. and Tr., $42-—35). 


It is not necessary that a second will, in order to revoke a former 
will, should contain a clause revoking all former wills, It is sufficient 
that it should be inconsistene with it—Hrowr vo Brown, 8 E. and 8., 
876; Boulcott v. Boulcott, 2 Drew., 25. 


Where a testator gave £100 to hia executor, and by a subsequent 
eodicil gave him £500 in substitution for the first gift, and then 
revoked the second gift. it was beld, that the first gift was not set up 
acain— Bouleott vy. Boulceott, 2 Diew., 25 Sa, if a will give a legacy 
which was revoked or satisfied at the time of the codicil, the latter has 
not the effect of giving a fresh legacy — Powys v. Mansfeld, 3 M, and 
C., 376. 

Where a testatrix duly executed a will, and subeequentle thereto twe 
other wills, in both of which was contained n cline revoking all othee 
wills, and she afterwards destroved the two latter wills, it was held, that 
tie first will was not thereby revived ; and parol evidence waa not admit- 
ted to show an intentton to revive it—Aajor v. Welliama, 8 Curt, 432. 


Re-exrecution.—Ax to what amounts to a re-execution, see Junn vy. 
Dann, RI Po oand PD. 277. There Ao exeeuted a will in) $837 
appotnting 2%, her nephow, an@xecutor and residuary levatee. In 186t, 
she being desirous to deliver the will and her deeds to 2, for anfe custody, 
in the presence of a witness, C owas sent for, and in his presence she 
delivered the will and deeds to #8. Before delivery she subscribed 
her name at the foot of the will, and C aud 7? aubacribed theira, the 
latter with the prefix executor’ Ao gave no reason for signing her 
name. It was Lele Ghat this was not « re-execution, 

It has long been settled that the republication of a will ia tantn- 
mount to the making of that will de nano, The will ao republished is 
nnew will (Willams on Executors, 220); and no republication is effec- 
tual unless by re-execution —/fobbe vo. Aarght, VY Cart., 768. 


Consequently the lat will revokes any will of a date prior to that 
of the republication—S-rrocold v. Hemming, 2 Cas temp. Lee. 490 ; 
Walpole v. Cholmondely, 7 'T. R., 138; Williams on Executors, 221, 


Another consequence of a re; ublished will heing conaidered as anew 
will of the date of its republication, is, that ita operntion in extended ty 
subjects which have arisen between ste date and republication; see 
a 77, infra: Williams on Executors, 222-3. So a bequest will extend 
to any person te whem the description ix applicable at the period of 
republication, though not ae intended originally — Perkinag v. Mickle- 
thwarle, 1 P. Wins, 275; Williams on Executora, 223. 


A codicil duly executed will give effeet and operation to unexecuted 
papers which have been written between the periods of the execation 
of the will and eadiell, although the latter does not refer to the 
furmer, a« where the testator, by hia will, bequeathed articles of plate 
“specified in achedales A and B to be annexed to this document "—~ 
Ta the Goods of Huat, 2 Kol), 622; Williams on Execators, 228, 

A codicil intended to revive a destroyed will, will not revoke an 
intermediate will not being inconsistent therewith, and not # 
any intention to revoke it. 

Where a testatar, bv a codicil, confirma hia will, the will, t 
with all previous codicils, is taken to be confirmed — Greea v. Tribe, 


L. R., 9 Chan. Div , 235. 
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PART XI.* 
OF THE CONSTRUCTION OF WILLS. 


61. It is not necessary that any technical words 
or terms of art shall be used ina 
will, but only that the wording 
shall be such that the intentions of the testator can 
be known therefrom. 


Wording of will. 


This section applies to [lindus, ete., under the Hindu Wills Act, 
XXI of 1870. 

“The question in expounding a will ix, not what the testator meant, 
but what ts the meaning of his words. The use of the expression that 
the intention of the testator is to be the guide, unaccompanied with the 
constant explanation that it is to be sought in his words, and a rigorous 
attention to them, is apt to lead the mind, insensibly, to speculate upon 
what the testator may be supposed to have intended to do instead of 
atrictly attending to the trae Vee which is what that which he has 
written menus "—per Lornp Wrasterpace in Abbolt vy. Afiddleton, 
7H. of L. 68, p. 14 


Primarily, the words of a will are to be considered, but the meaning 
to be attached to them may be affected @y surronuding circumstances, 
among which is the law of the country in which the will is made and 
ite dispositions are to be carried out. If that law haa attached to 
particular words a parocular meaning, or to a particular disposition a 
particular effect, itmust be assumed that the testator, in Che disposition 
he has made, bad regard to that meaning, or to that eflect, unless the 
language of the will or the surrounding circumstances displace that 
Assitnption—Soorjeemoney Dussee v. Denobundoo Mullick, 6 Moore's 


1. A., 526. 


It is not necessary that any technical or artificial form of words 
should be used ina will— per Loap Kenyon in flay vo Coventry, 3 ‘TL R., 
86. Thus, in Joe v. Tofield, VW Kast, 246, the words ‘all my personal 
estates were held to pass real property, it being apparent on the will 
that the testator meant not what is technically understood as personal 
eatate; and in Adfree ve Adtrees TL LOE ba, 280, where a testatrix, 
after a gat of her house and warden, which were leasehold, and several 

vecuniary Jegacies, directed that tnll the rest’ should be divided 
foo verhun persous named, i was beld, that the words ‘all the rest’ 
included realty as well as personalty. See Smyth vo Smyth, L.R., 
& Chan, Div., 561, * 


It isa rule of construction, however, that, if words of art are used, 
they are to be construed according to the technical sense, unless upon 
the whole will it is plain, thatthe testator did not so intend (per Logp 
Acvanisy in Theilesson v. Woodford, 4 Vea.. 329); and the Court is 
bound to carry the willinto efleet, provided tus consistent with the 
rules of law (ade): and when a role of law bas affixed a certain determi- 
nate meaning to technical expressions, that meaning is to be given to 
them, uulesa the testator bas, by bis will, exchinded, beyond all doubt, such 
constraction— Towns vy. Wenticorth, 11 Moore's PLC, 543. Accordingly, 


© Of this Part, as, G1- 77 (both inclusive) apply to the wills of 
ete, under Act AAL of 1570, a 2. 


Seo. 62.) CONSTRUCTION OF WILLIS. 


where technical words only have been used, the Court has no right or 
power to say that the testator did not understand the meaning of the 
words used, or to put a construction upon them different from that which 
has been long received or what is affixed to them by law. Hutif the tea. 
tator use other words which manifestly indicate what the technical 
words import in the sense which the law has imposed upon them, that 
imtention must prevail, notwithstanding be has ued such technical 
words in other parts of the will— per Bunias, J., in Hodgson v. Ambrose, 
1 Dougl., 341; see Jesson v. Wright, 2 Bligh, 56 and 57, where the rule 
is thus laid down by Lorn Repaspares: that technical words xball have 
their Jegal eflect, unless from subsequent inconsistent words it is very 
clear that the testator meant otherwise, Thus the words * leire of the 
body’ will yield to a particular intent that the extate should be for life 
only ; but hat must be clear and unequivocal— /bid, 58, 


The following additional general rules of construction are to be 
found in Willams on Executors, pp. 1065-—1091 :— 


1. The construction of the will is to be made upon the entire 
instrument, and not merely upon disjointed parts of it; and consequently 
all ite parts are to be construed with reference to each other— 
Williams on Executors, p. 1085 ; see a. 69, infra. 


The wording of the will must be such that the intentions of the tes. 
tator can be known therefrom. 


2. The Court is bound to give effect to every word of the will 
without change or rejection, provided an effect can be piven to it, wet 
inconsistent with the general intent of the whole will taken together 
(Gray vy. Minnetthorpe, 3 Ves 105; Tally. Warren, 9 Hof L, 420: 
2 Williams on Executors, }O88; sees. 72. anfra); buatif two parts of 
the will ure totally inconsistent, the Jatter shall prevail— Constantine vy. 
Constantine, 6 Ves., 102; see 6. 75, tnfra. 


3. To eflectunte the clear intention of the testator as apparent upon 
the whole will, wordsand limitations im. y be transporned (Greeny Hayman, 
2 Chan. Ca. 10; hast vo Cook, 2 Ves Sen, S32); supphed (tbbott v. 
Middleton, 7VL oof Le, 68 5 eee 8 G4): or rejected ( Boon v. Carnforth, 
2 Vex. Sen., 276: Jeeson ys. Wright, 2 Blah, boy but words tn on will are 
not to be rejected unless there cannot be any rational construction of 
the words as they stand— Chambers \ Bradsford, 19 Vew., G44, per 
Largp Exvos ; Williams on Exeeutors, 1089; see we. 72 and 74, enfra, 


4. Where words are enpable of a two-fold construction, the sade ia, 
even in the ense of a deed and anuch mere in the case ofa will, to adopt 
such aa fend to aaske it] geod—per Lawresck in Thellusson v, 
Woodford, 4 Ves. 312; see Martelis vo Holloway, L. R38 He of L, 
532; Williams on Executors, 1092; sees, 71. 


5. Theintention of the testator is not to be set aside, because it 
cannot take effect. to the full extent, but it isto work as far ae it can— 
per Burese, J.,in Theilussun v. Woodford, 4 Vex, 325; see 8. 72 


anfra. 


62. For the purpose of determining questions as 
to what person or what property 


Enquiries to deter- jg denoted by anv words used in 
as to 


m4 eed dead” Aiea’ -- 


ill. every material fact relating to 
the persons who claim to be in- 
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terested nnder such will, the property which is 
claimed as the subject of disposition, the circum- 
stances of the testator and of his family, and into 
every facta knowledge of which muy conduce to 
the right application of the words which the tes- 
tator has used. 


Tilustrations. 


(.) A, by his will, bequeatha 1,000 rupees to hia eld- 
eat won, or to his youngest grandchild, or to his cousin 
“Marv. A Court may make inquiry in order to ascertain 
to what person the description in the will applies. 


A, bv his will, leaves to B “his estate called 
Acre.” It may be necessary to take evidence in 
order to ascertain what ia the subject-matter of the 
bequest.—-that is to say, what estate of the testator’s is 


called Black Acre. 


(c.) A,by his will, leaves to B “the estate whieh he 
purchased of C." It may be necessary to take evidence 
mn order to ascertain whnt estate the testator purchased 


of C, 


In applying this section under the Hindu Wills Act. in which it has 
been embodied, the words ‘son,’ ‘sons,’ Schild,’ and ‘children’ include 
an adopted child; and the word ‘grandchildren ® includes the children, 
Cwhether adopted or vatural-born, of a child, whether adopted or 
‘nutural-born 5 a ‘daughter-in-law! includes the wife of an adopted son, 


Act ANI of 1870, 8. 6. 


Thie section embodies what is laid down in Williams on Executors, 
p. L158. ave Danes vy. Sayer, 3 Mac. and G., 606, 615 5 Feltham's Trust, 
TK. andl oJ, 5283 Bernascont vo Atkinson, 10 Hare, 345: Jeffries v. 
Micheli, 20) Beav, 15, Waterpark vo Fennell, 7 He. of Li, 650; 
Garner v. Garner, 29 Beav, Lid; Webber v. Stanley, 16C. BL NLS. 
698; and Charter v. Charter, 1. RYT WH. LL. 364. In the last of 
theese cases it was said that evidence of the cireumstances,*the habits 
and the atate of the family of the testator, at the time he made his 
will, was admiasiile, so as te pot the Court in the position of the tes- 
tator in order to ascertain the bearing and appheation of the language 
which he had used, and te accertdu whether there existed any person 
or thing to whieh the whole description given in the will could, with 
eufficient certainty, be applied. Tt was alsa held in that case, that 
evidence of the declaration< of the testator as to whom he intended 
to benefit, or supposed he had benefited, could only be received where 
the description of the lezatee or of the thing bequeathed was equally 
applicable in all its parte to two persona or to two things: see alao [ere 

‘aleerton Eatates, 1 RT Chan Div. 197. ‘There a lezacy was left by 
the testator to the children of bis daughter other than ‘Thomas Fisher, of 
B. street, Bath, There wasn Thomas Fisher of B. street Bath, a mar- 

man; but there was also a Henry Tom Fisher, of B. atreet Bath, 
it was held, that although ‘Thomas Fisher answered the 
and bis son's name was nut Thoma: but Tum, parel evidence 
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be given to show which was intended. See alen Farrer v. St, 
Catherine's Coil, L. R., 16 Eq., 19. 


Where a legatee is once correctly described in a will, and the same 
name is mentioned again without any description, evidence is not adinia- 
sible to show that a different person was intended— Webber v. Corbett, 
L. R., 16 Eq., 515. 


Evidence, however, is admiasible to show what ia parcel and what isnot, 
Thus, where a testator devised his Ariton Ferry Estate, with all manors, 
gc., and afterwards described it aa in Glpmorganshire, evidence was 
held to be admissible to show that the estate comprised other lands in 
Brecon— Doe vy. Burl of Jersey, 3B. and C., 870. Se evidence may be 
given to show, that uftereacquired lands bad been treated as additions 
to wn estate devised — Castle v. Foz, LR, VL by. $42. 


So, where the context shows that words have been used in a special 
sense, evidence may be given to show in what sense thy were used— 
Millard v. Barley, L. RU bby. 378.) And if the testator has been in 
the habit of calling persons or thinga by partienlur names, evidence 
of this is in general admissible — Lec vo Pain, 4 Hare, 251, 


In Tombs v. Roch, 2 Coll, 502. Ketont Bacon, VLC, anid, — Every 
will ought to be read asin eflect embodving a declaration by the testator 
that the payment of hia debts shall be, as far aa possible, so arranged 
as not to disappoint any of the gifts made by it, unless the instrument 

u different intention. 


Where the meaning of a willis doubtful, the Court inay resort. to 
evidence of the state of the testator’s property; bat where the words 
are plain, no such extrinsic aid can be resorted to —densman vy. Fryer, 
L. R,3 Chan, 420; Page v. Leupengirell, 18 Ves., 460, 


63. Where the words used in the will to desig- 
nate or describe a Jegatec, or a 
Misuomer or miss olass of Jegatees, sufficiently show 
description of object, ner: - 
what 186 meant, an error in the 
name or description shall not prevent the Jeyney 
from taking effect. A mistake in the name of a 
Jegatee may be corrected by a description of him, 
and a mistake in the description of a legatee may be 
corrected by the name. 


dllustrations, 


a) A bequeaths a legacy “ to Thomas, the second son of 
hfs brother John.” ‘The testator has an only brother, 
named John, who has no son vamed Thomas, but has a 
second son, whose name is Willian. William shall have 

e the legacy. 


Stockdale v. Bushby, 19 Ves, 381; see Mostyn v. Mostyn, 17 Beav., 
$23. 


(b) A bequeaths a legacy “to Thomas, the second son 
of his brother John.” The testator has an only brother, 
named John, whose first son is sumed ‘Thomas, and whoee 
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second son is named William. Thomas shall have the 
legacy. 

Newbolt v. Price, 14 Sim , 354; see Gillett v. Gane, L. R., 10 Eq, 
20; Inre Nuun's Trusts, L. K., 19 by. 331. 


(c) The testator bequeaths his property “to A and B, 
the legitimate children of C.” C has no legitimate child, 
but has two illegitimate children, 4 and B. The bequest 
to A and 2 takes effect, although they are illegitimate. 


Standen vy. Standen, 2 Ves., 589. 


(d) The testator gives his residuary estate to be divided 
among “ his seven children,” and proceeding to enumerate 
them, mentions six names only. This omission shall not 
prevent the seventh child from taking a share with the 
others. 


_ The testator having six grandchildren, makes a 
bequest to “his six grandchildren,” and proceeding to 
mention them by their Christain names, mentions one 
twice over, omitting another altogether. The one whose 
Name is not mentioned shall take a share with the others. 


Garth v. Meyrick, 1 Bro., C. C., 30. 


(f) The testator bequeaths “1,000 rupees to each of the 
three children of A.” At the date of the will, A has 
four children. Each of these four children shall, if he 
survives the testator, receive a legacy of 1,000 rupees. 


Tomkins v. Tomkins, 2 Ves, Sen., 564; Garvey v. Aibbert, 19 Ves., 
124 


In applying this section under the Hindu Wills Act, in which it has 
been Skate the worda ‘son, ‘sonal’ ‘child,’ and children’ include 
an adopted child; aud the word ‘grandchitdren® includes the children, 
whether adopted or natural-horn, of a child, whether adopted or natural- 
born ; and the expression ‘daughter-in-law’ includes the wife of an 
adopted gon. Act AXAL of 1870, s. 6. 


The general cule is, that where the name or description of a legatee 
ia erroneous, and there is no reasonable doubt as to the person who 
was intended to be named o¢ described, the mistake shall not disap. 
point the bequest —Williams on Executors, 1156. See also 1 Jurm., 
pp. $76—a83. i 


So, where there is no doubt as to the person intended, a misdescrip- 
tion of character will not frusteate the bequest, unless the fulse cha- 
racter attributed by the testator has beeu acquired by fraud, which 
haa deceived the testator — Giles v. Giles, 1 Keen, 685. Thus a reputed 
wife of the testator will take a legacy under the description of a wife, 
as ifshe bad actually filled the character of lawful wife (bid: Prutt v. 
Afuthew, 22 Beav., 334) 5 but where a legacy was riven by a woman to 
a ian, whom she believed to be her husband, a character which he had 
falacly assumed, the Court held, that the legacy did not pass—Kenaell 
v. A 4 Vea., 802; see also Meluish vo Milton, L. R, 3 Chaz. 
Div., 27; Alien v. McPherson, 1 HL. C., 
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Evidence of incontinence, however, is not admiasible to defeat a legacy 
to the wife of the testator under the description of bis chaste wife— 
Kennell v. Abbott, 4 Ves., 809. 


The Court must be satisfied that the assumed character was the 
motive for the bounty before it: deprives a legatee of the Jevacy— 
Rishton v. Cobb, 5 My. and Cr, 150.) In Schloss v. Strebel, 6 Sim, 1, 
a testator, after mentioning A. S., whem he waa engage i to marry, by 
name, and alluding to hie intended mariiave, bequeathed £3,000 tu my 
wife, aud A. S. was held entitled tu the legacy. 


As to mistakes in the description of a class of legatecs, see illustra- 
tion (f) and cases cited thereunder. 


In Marion vy. Auricson, | Russ. and Mv,, 72. the testator bequenthed 
“tothe twosens and the daughter of 4A B £50 a piece.” At the 
date of the willand che death of the testator, 4. Bo hint one son and 
four daughters, andait was held that each of these five children was 
entitled to a legacy of £50. 


In Lane v. Green, 4 DeG and Sm , 239, wonder a bequest to the four 
sonra of Alhe having three sons and oa daughter, the daughter was 
held to be entidded as well as the 


In In re Redfern, LT. NR, 6 Chan. Div., 133, the testator having 
two sons and five daughters, divided his property into sevenths, and 
bequeathed one-seventh to one son, and another seveath to the other 
gon. He then beqneathed the “remaining five seventh” daring tha 
respective lives of lis dangiters 4. 3. CO) Do and Ay in equal shores, 
for their separate use. He then. after the death of 4, give one-fifth 
of the fund to the ehildren of 4: after the death of 22, one-fifti to the 
childten of Bs: after the death of CL one-fiitth to the children (uot of 
Co tuthot DO; and after the death of Ay one-fittn to the children ot &, 
with power to the trustees “until the share of the said truat-monion 
of the issue offany of iny sett daguehters «bould) become puvable, ta 
apply the same by wavy oof mainteninee  BRacow, VOC held, thats 
truathad been unintentionally omitted, and must be sophie after the 
denth of © for the ehidren of C, sinular to that which was piven to 
the children of the other four daughters. 


Bacon, V.C., observed, that the testator having seven children had 
mide an equal division of all lis estate amony thems. That whe the 
plain meaning aud intention of the will “Fhe two sone lind heen 
piven their shares without limitation. ‘Phe daughters Interents, whieh 
were for life in equal shures, be protected against marital ioflaeace | 
and then he provided, cr intended te provide, that, upon thei death, 
their children should succeed to their shares.“ To am,” he said, * ta 
gather the meaning of the testator from the warda in’ which he has 
expressed his meaning -Lam net to be deterred by any accidental 
omission from puttiny the trae signifiestion in the will, and Foam not 
to substitute what some blundering attorney's clerk of lawestationer 
has written in the will, and treat that blunder as if it was the intention 
of the testator.” 


Similar principles were acted upon in Sweeting v. Prideaur, 1.. K., 
2 Chan, Die. 413; in Ja re Dantel’s Sctllement, 1. R11 Chan. Div, 
375; and in Greenwood v. Greenwood, L.. K., 5 Chan. Div, 954, 


[tis not, however, to be inferred from cases of this kind, that wards 
may be inserted upon mere conjecture, in order to equalize estates 
created by several distinct and independent devises in favour of per- 
sons with respect to whom the testator has expressed no uniformity 
of purpose, though it may reasonably be conjectured that be bad the 
same intention as to all—1 Jarm, 495 (4th Edn.) 

10 
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64. Where any word material to the full ex- 
pression of the meaning has been 
When words maybe omitted, it may be supplied by 


molt A 


Tllustration. 


The testator gives a legacy of ‘ five hundred’ to his 
daughter A, anda legacy of ‘five hundred rupees’ to 
his daughter B. A shall tuke a legacy of five hundred 


rupees. 


Thia section applies to Hindus, ete., under the Hindu Wills Act, 
XXI of 1870, ». 2.° 


It must be clear from the context what the omitted words are. 


In Kirkpatrick v. Kirkpatrick, 13 Veu., 476, where there was a gift 
to Aand 23, and if either died before teenty-one and without issue, 
the share to yo to the other, and if both died without issue, over, the 
words ‘under twenty-one’ were supplied in the latter part. 


So, where there wasn wift of the interest of a sum of money to A 
for life, then to B for fife, and en lis death the principal to go to Ais 
child or children, Wat in ease of Ro odying before A, the principal 
to yn over, the words ¢ without leaving any child’ were supplied— Abbott 
v. Middleton, 7 HL. C., 68. 


So, the words * without tasne" were read as ‘tetthout learing issue'— 
Radford vy. Radford, 1 Keen, 486; see Lang v. Pugh, 1) Y¥. and C., 
718, where ‘or marriage’ was read as ‘af 21 or marrwee,’ 


In some cases words of limitation have been supplied (Langston 
v. Langston, 2 Cl and Fin, 194); also words of inheritance, as where, 
under a limitation to Che first son and for detault of such issue to the 
second, third, and every other son, and the beira of his or their bodies, 
the will was rewl so as to include the heirs of the body of the first gn, 
av well as of the other sons— Galley v. Barrington, 2 Bingh., 387. 


Under bequests to a class of persons, as the sons and daughters of 
Roamed person, a pift ta one by her Christian name alone bas been 
held sufficient — Walker vw. Tipping, 9 Ha., 800. ; 


So, ofa testator arranges the clanses of his will ino numerieal order 
words of lnnitation af the ead of each clause may be held to have ae 
ence ta all the antecedent devises i thal clause — Collings v. Eustace 
4M. and Sel, 58. : , 


No words are to be supplied or rejected unless there cannot be any 
rational conatrnetion af the wards as they stan! — per Lorgp Epon in 
hig v. BDradlsford, 19 Ves., 644; see Williams on Executors, 

89. 


The general rule of construction applicable to wills is, that words in 
are to be taken in their ordinary and grammatical sense, unless 
clear intention to use them in another sense cau be collected 
v. George, 6 AN. WLU. B., 219. 


and change of words —Tn some cases, to effectuate the 
clear intention of the testator, a transposition of names will be allowed 
— Moseley v. Massey, &8 East, 149; Doe v. Alcock, 1 B. and Ald.. 137. 
In Mart v. Talk, 2 De G. M. and G . 300. where a testator, in Ad will 
which contained numbered schedules, referred tu one number by mis- 
take fur another, the mistake was corrected. 
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The word ‘or’ has beea frequently changed inte ‘and.’ See 
v. Peterson, 3 Atk., 193; Greated v. Greated, 26 Beav., 621. 

So ‘and’ ia sometimes read ‘or’ (see In re Saunders, L. R., ! Eq , 
675; Kirkbride’s Trust, L. R., 2 Eq, 400, as where thore is a gift tu a 
Class of persons at a particular time aed such of them as shall be living 
ata particular time —Hetherteagham v. Qukman, 2 Y. and ©. (Ch.), 299. 


The change will not be allowed tu defeat a veatedl legacy : thus, where 
a legacy is given over, if the legatee should die in the lifetime of A and 
B, the tenarts for life, this means in the lifetime of both, aad if he sur- 
vive either, he will be entitled — Duy v. Muy, Kay, 703, 


65. Ifthe thing which the testator intended to 

af errone. Lequeath can be sufficiently iden- 

indes- titted from the description of it 

ahs given in the will, but some parts 

of the description do not apply, such parts of the 

description shall be rejected as erroneous, and the 
bequest shall take effect. 


Tliustrationa. 


(a.) A bequenths to B his marsh landa lying in Z, 
and in the occupation of A” The testator had mareh 
land lying in Z, but bad no marsh lands in the occupation 
of XL The words “in the occupation of XV” shall be 
rejected as erroneous, and the marsh Jands of the testator 

gin ZL shall pass by the bequest. 


(b.) The testator bequeaths to 4 ‘his zamindary of 
Rampore.”) He had an estate at Rampore, but it) was 
a taluk, and not a zamindari, The taluk passes by his 


Day v. Trig, 1 P. W., 286. 


This section, which is embodied in the Hindu Wills Act. XX of 
1870, 8. 2, lays down the maxim, falea demonstrutto nor nocet, which 
applies where there ie a description of parcels consisting of ee pH 
parts, the first of which is complete and correct. and the second ine 
plete and incorrect. See Morrell v. Fuser, 4 Exch., 501, see 
West v. Lawday. Wt H.C. 3875. 


The characteristic of cases within this rule or maxim ia, that the 
description, ao far as itis falee, avplies to no subject at all, aud so far ae 
it ia terue, applies ta on only —thid; see Webber v. Stanley, 160, B. 

N.S), 755. Thus, if property is known by a particular name, as 
‘White Acre, and is devised by that name, it will be sufficient: although 
it may also be described ag in the verupation of A amd A, whee in 
fact it is in that of A only —Blague v. Gold 4 Cro. Car., 447. 


In Doe v. Allen, 12 A. and E., 451, where the devise was to Jobn, the 
grandson of B, charged with legacies to bis brothers and sisters, and 
there were two grandsons of B named John, one of whom had brothers 
and sisters, and the other not, parol evidence was admitted in favour 
of the latter, the reference to the brothers and sisters being beld 
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to be no partof the description. See Doe v. Westlake, 4 B. and 
Ald., 57. 


A devise of lands at A held by B in the occupation of C, will not 

lands not in C's ocenpation, there being other lands in bis occupa- 

tion held under the testator (Morrell v. Fisher, 4 Exch., 591), for 

where there is property answering the description, no other property 

will pass— Webber v. Stanley, 16 U. B., N. 5., 698. See notes to next 
section. 

In Sampson v, Sampson, 1. R , 8 Eq., 479, under a devise of four 

4, five were, upon the context, allowed to pass. 


A mislescription of the tenure, ~e. g., freehold for leasehold, &c.,—is, 

in general, immaterial, if, in other respects, it is clearly identified (Gully 

1, Davis, 10 Eq., 662), unless there is other property answering the 
in the will— Hall v. Fisher, 1 Coll., 47. See next section. 


66. Ifthe will mentions several circumstances 

When part of des 5 descriptive of the thing which 

may not be the testator intends to bequeath, 

es erroneous. and there is any property of his 

in respect of which all those circumstances exist, 

the bequest shall be considered as limited to such 

property, and it shall not be lawful to reject any 

part of the description as erroneous, because the 

testator had other property to which such part of 
the description does not apply. 


Erplanation.—In judging whether a case falls 
within the meaning of this section, anv words which 
would be liable to rejection under the sixty-fifth 
section are to be considered as struck out of the will. 


Tllustrations. 


(a.) A bequeaths to B “hie marsh lands lying in 
and in the occupation of X.” The testator had marsh 
Janda lying in L, some of which were in the occupation of 
NX, aud some not in the occupation of X. The bequest 
shall be considered as limited to such of the testator’s 
marsh lands lying in Z as were in the occupation of X, 


. . A bequeaths to R “his marsh lands lying in L 
aud in the occupation of X, comprising 1,000 bighas of 
land.” The testator had marsh lands lying in ZL some of 
which were in the occupation of XY, and euilie iat in the 
oocupation of Y. The measurement is wholly inupplicable 
to the marsh lands of either class, or to the whole taken 
together. The measurement shall be considered as struck 
vut of the wall, aud such of the testator’s marsh lands lying 
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in Z, as were in the occupation of X, shall alone pass by 
the bequest. 


This section, which is embodied also in the Hindu Wills Act, X XI of 
1870, s. 2, lays down the principle that, in cases of ambiguous des. 
cription, if there are s«reral terms of description applied to the subject 
matter of a devise or bequest, every such term may be material ; ani if 
there is property corresponding with that which is devised in every 
particular, such property alone will pass to the exclusion of other pro- 
perty in part only answering the description. For instance, where the 
testator recited that he was seised of certain landa at A subject to a 
mortgage, and he devised the said lands, this was held not to include 
lands at A which were not mortgaged — Pullin v. Pullia, 3 Bing., 47; 
Smith v. Ridgway, L. R., 1 Exch. Ch., 331. See, however, Goodtitle v, 
Southern, 1 M. and Sel., 299; Dowa v. Down, 7 Taun., 3463, in the 
former of which casea, under the description of “my farm of White 
Acre in the occupation of A,” other lands, part of the farm not in A's 
occupation, were Pele to pass. 


Illustration (a) to this section follows the case of Morrell v. Fisher, 
4 Exch., 591. See notes to preceding section. 


67. Where the words of the will are unam- 

Extrinsic evidence Diguous, but it is found by ex- 
admissible in case of trinsic evidence that they admit 
pated) RmIDIGUNY: of applications, one only of which 
can have been intended by the testator, extrinsic 
evidence may be taken to show which of these 
applications was intended. 


Illustrations. 


(a.) A man having two cousins of the name of Mary, 
bequeaths a sum of money to “his cousin Mary.” It 
appears that there are tio persons, each answering the 
description in the will, That description, therefore, 
admits of two applications, only one of which can have 
been intended by the testator, Evidence is admissible 
to show which of the two applications was intended. 


See Doe v. Hiscochs, 5 M. and W,, 363; Grant vy, Grant, L. B., 
& CU. P., 727; Fleming v. Fleming, 1 HU. and U., 242. 


A, by his will, leaves to B “his estate called 
Saltanpur Khard.” It turns out that he had two estates 
ealled Sult&4npur Khurd. Evidence is admissible to show 
which estate was intended. 


This section is embodied in the Hindu Wills Act, X XI of 1870, ». 2. 


The general rule is, that parol evidence of the testator'’s intention 
is not admissible unless there is a latent ambiguity (see notes to 
6. 62, supra). But parol evidence is admissible to show that there 
was no intention that the instrument should operate as a will (/ister v. 
Smith, 3 Sw. and Tr., 282); or that the testator was induced to make 
it by fraud (Doe v. Alien, & T. B., 147; see Stichkland v. Aldridge, 
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9 Ves., 519); or where one codicil revokes prior ones, and another con- 
firms them, to show that there is a mistake—/n the Goods of Thompson, 
L. K., 1 P. and D., 8. 


This rule is luid down in Doe v. Hiscocks, 5 M. and W., 363—368, 
It is only in eases of the description mentioned in this section that 
parol evidence of intention is adinissible—ib., 369. See notes to 8. 63 
and illustrations (¢) and (/) to that section. 

Where there is a devise of the Manor of Dale, and the testator had 
two manors of that name (Doe v. Hiscoens, 5 M. and W., 369), or 
there is a gift to one, and there are two persons who answer the 
description (Careless v. Careless, 1 Mer., 384), parol evidence of inten- 
tion is admissible. See Bennel v. Marshall, 2 K. and J., 615. 


Where the description in part applies to one person, and in part to 
another, evidence of intention ia inadmiasible—see Doe v. Hiscocks, 
6 M. and W., 363; Garner v. Garner, 29 Beav., 114; and where there 
is a person who does answer the description, parol evidence is inadmis- 
sible to show that another, who does not, was intended — Delmare v. 

» | Ves. 412; de the Guods of Peel, L. R., 2 P. and D., 46. 


Where no person properly answers the description, evidence is, in 
general, inadmissible— Drake v. Drake, 8 H. L. C., 172; see Mostyn v. 
,OH.L.C., 16s, and s, 63, eupra. 


68. Where there is an ambiguity or deficiency 
Extrinsic evidence OF the face of the will, nO eXx- 
inadmissible in cases trinsic evidence as to the Inten- 


of patent ambiguity tions of the testator shall be ad- 
or deficiency. 


Lilustrations. 


(a.) A man has an aunt Caroline and a cousin Mary, and 
no aunt of the name of Mary. By his will he 
bequeaths 1,000 rupees to “his aunt Caroline” and 1,000 
rupees to ‘hia cousin Mary,” and afterwards beqneaths 
2,000 rupees to “ his) before-mentioned aunt Mary.” 
There is no person to whom the description given in the 
will can apply, and evidence is not admissible to show 
who was meant by ‘his betore-meutioned auut Mary.” 
The bequest is therefore void for uncertainty under the 
seventy-sixth section, 


(8.) 4 bequeaths 1,000 rupees to , leaving a 
blank for the uame of the legatee. Evidence is not 
admissible to show what uame the testator intended to 
ineert. 


(c.) 4 bequeaths to B rupees, or “his estate 
of .” Evidence is not admissible to show what 
sum or what estate the testator intended to insert. 


is embodied in the Hindu Wills Act, XXI of 1870, 3.2 
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Parol evidence of intention is inadmissible in the case of patene 
ambiguities, as where there is a gift in blank (Edmunds v. Wungh, 
4 Drew., 275, 278). 


Where blanks are left for names, the bequest will be void for 
uncertainty (Greig v. Afartin, 5 Jur., N. S., 329), though some. 
tines the persons intended may be identified from external circum. 
stuncea— le Gregson’s Trusts. 10 Jur. N. 8.696 Bat where the 


names of some of the persons to whom a (a is made are lett blank, the 
whole bequest will not be void —Gill v. Bagshum, L. RY 2 By, 748. 


In Baylia v. Attorney-General, 2) Atk. 239, Lorn Harnpwican 
refuse to allow parol evidence to explain the teatator’s intention, 
where th re was a blank for the legatee’s name; but in Price v. Page, 
4 Ves, 680, where there was a blank only for the Christian name, 
evidence was allowed to show that the claiinant was entitled. [nthe 
case of n blank fora Christian naine, thongh the ambiguity would appear 
tu be really patent, when evidence hac been admitted for the purpose 
of supplying such a blank, it appears not to have been se) ei of 
intention, bat evidenee of collateral matters, to show who was intended, 


Re Gregaon's Trusts, 2H. and M., 504; (8. C.) 10 Jur, N.S. 694. 


Parol evidence was admitted to show who was intended tu be bene- 
by a legacy to * Mrs. G."~—Abbot v. Massie, 3 Vea, 148. 


69. The meaning of any clause in a will is to 

Meaning of any be collected from the entire ins- 
clause to be collected trument, and all its parts are to 
rel he construed with reference to 
each other; and for this purpose a codicil is to be 
considered as part of the will. 


Lilustrationa, 


(0.) The testator gives to Ba specific fund or property 
at the death of dA, and by a subsequent clanse gives the 
whole of his property to 4. The effect of the several 
clauses tuken together ia to veat the apecifie fund or pro= 
yerty in A for life, and after bis decense in 22; it) appear- 
ing from the bequest to #B that the testator meant to ure 
in a restricted sense the words in which be describes whut 
he gives to A. 


(6.) Where a testator having an eatate, one part of 
which ia called Black Acre, bequeaths the whole of his 
estate to A, and in another part of his will bequeaths 
Bluck Acre to #, the latter bequest is to be read ns an 
exception out of the first, as if he had said, “I give Black 
Acre to BR, and all the rest of my estate to A.” 

Roe v. Nevill, 11 Q. B., 466. 

This section is embrdied in the Hindu Willa Act, X XI of 1870, s. 2. 

“All parts of the will are to be construed with reference to each 

7," =—see per Wicram, V.C., in Ford v. Ford, 6 Hare, 492. 

Although where two passages are directly opposed to each other, the 
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latter is to prevail (Cum duo tnter se pugnantia reperiuntur tn lesta- 
mento, ullimum ratum est, Co. Litt., 1126), where there is a mere 
inconsistency, itis the duty of the Court to discover from the whole 
will the real meaning of the testator, and, if possible, to reconcile all ite 
parta— Brocklebank v Johnson, 20 Beav,, 213, per Lorp Romitzy, M.R. 
Bee Egerton v. Earl Brownlow, 4 HW. L., 181; Grey v. Pearson, 
6H. L. Ca, 61. 

Thus, if it appears from the entire will that general words used by the 
testator were not used in their general sense, the meaning of such 
words will be restrained in aecordance with the testator'’s intention, See 
Strong v. Teat, 2 Burr., 912; see also next section. Whether a general 
intent, or a particular intent, expressed in a will is to prevail, must 
depend on the context of the whole will, in construing which, words of 
a technical kind are not necessarily to receive a technical meaning— 
Jenhina v. Hughes, 8 WL. Ca, 571. 

So, there are many cases upon the construction of wills or other docn- 
ments, in which the spirit ix strony enangh to overcome the letter—cases 
in which its impossible, for a reasonable being, upon a careful perusal 
of an inatrament, not to be satiatied from. its contents that a literal, a 
strict or an ordinary interpretauion given to particular passages would 
dianppoint and defeat the intention with which the instrument, rend as a 
whole, persuades him that it was framed A man ro convinced is 
authorized and bound to construe the writing accordingly— Aey  v. 
7, 4 DeG. M. and G., 85, per Kuicut Baucs, L. J. 


70. General words may be undetstood in a res- 
tricted sense where it mav_ be 
collected from the will that the 

tricted sense, and when testator meant to use them ina 
"a ae wider than restricted sense; and words may 
nt be understood ina wider sense 
than that which they usually bear, where it may be 
collected from the other words of the will that the 
testator meant to use them in such wider sense. 


Illustrations. 


(a.) A testator gives to A “his farm in the occupation 
of B,” and to C “all his marsh lands in Z.” Part of the 
farm in the occupation of 2 consists of marsh lands in Z, 
and the testator also has other marsh Jands in Z. The 
reneral words, ‘Call his marsh Iands in Z,” are restricted 
i. the gift to 4. A tnkea the whole of the farm in the 
occupation of RB, including that portion of the farm which 
consists of marsh lands in Z. 


_ , The testator (a sailor on ship-board) bequeathed 
to his mother his gold ring, buttons, and chest of clothes; 
and to his friend 4 (9 shipmate) his red box, clasp-knife, 
and all things not before bequeathed. The testator’s share 
in a house does not pass to 4 under this bequest. 


This is the case of Cook v. Oadley, | P. Was, 
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(c.) A, by his will, bequenthed to Ball his woccuses 
furniture, plate, lineu, china, books, pictures, and all other 
goods of whatever kind; and afterwards bequeathed to A 
unspecified part of his property. Under the first bequest 
Ris entitled only to such articles of the testator’a as are 
of the sane nature with Che articles therein enumerated, 


Wrench v. Jutting, 3 Beav , 52), 
This section is embodied in the Hindu Wills Act, MAXI of caTo,a. 2. 


As to the first part of the seetton, see Struuz vo Teat, 2 Burr., 
912, 920. 


The words ‘effects, § goods, or * chattels,” which in general comprise 
the whole estate ot tie testator, tithes pestrarned try thae eantert, wilren 
xtanding immediately assecuted with less compe hese words, lave, in 
some cases, been testeained Coarteies cpasdem penerix So (he words 
* estate : nid : poepercty r have been conic fo jeert sonality by their UX te 
position with words desenipoive od thant spsetepee and property 3 merey 
} Jarm , dolls wee Cook v. Oakley, 1 PP. Whas «A ddcuuecings v. 

, 13 Ves 59,0 Wrench vo Jutteng, 38 Bea, S20, 


to the second clanse in this section. --Tn some cases words prod 
descriptive of perseortal estate uiny. foam the coment, be beled 
o comprise realty, -ec ge. fall the rest’ Addree vi Atteer, Lo Ron 
Sq. 280) ceffeeta’ (Doe vo White, } ba, oops ‘worldly 
Wright v. Shelton, 18 dur., 445). : 


A devise of rents and profits will pase the whole interest ay hand if 
there are words of inheritances —Johnen vo Araold, |b Ves Sen, 160. 
So, prima facte, a devise at the ase of laud gtves Che testator a mlerent 
inthe Jand —-Cook ve. Gerrard, LT Saun, 183, seo Rubbeth v. Syurre, 
4 De. aud J., 406, 


It mav be of Importance, in aupypels my the aecond part of the section, 
to notice the sense which the following words and phrases usually 
bear :— 


‘Household gook and ‘forniture’ will include wetures hung up and 
plote ated bowuse banned (‘2 PL Ways ; ALS p betat treet Vecek a cs Atk . 2b) oor 
wines oroether consumable articies Ob Wes Sh). or pode Lelong te 
the téstator in the way of trade (2 Po Wine) 392)) or facie: stock 
(29 0. 3. Cl, 875), or tenant's fiatures LR 10 Cu. DL bs ot dar, 
p. 75¢, note L) 


‘Goods’ will pass all the personal estate of the testator — Ryall v, 
Rolle, 1 Atk., 180. 


‘Chattels' or ‘effects’ will also have the same effect standing 
alone— Aendall v, Kendall, 4 Russ. Cuan. Ca., 360; Campbell v. Prea- 
cotl, 15 Ves., 507. 


* Houseliold goods" will pass everything of a permanent nature,—1e., 
articles of household use which are not consumed in their enjoyment 
Kendail v. Aendall, 4 Russ., Chan. Ca., 369. 


‘Household faruiture’ will pasa all personal chattels that may 
contribute to the convenience of the householder, or the ornament of 
the house Tempest ¥. Tempest, 2 Ko and J., 635), as plate, diseu, + isne 
beth useful aud ornamental, also tenants fixtures (Sdauning ¢ Style, 
3 P. Wms. 336); but not books (Bridgman v. Dove, 3 Atk, 202), vor 
wines (Porter v. Tournay, 3 Ves., 311). 


1! 
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; sree will not pass plate or jewels— Dame Latimer's case, 1 Dyer, 
59, pl. 15. 


‘Monies’ does not of itself include stock— Ommaney v. Butcher, 
1 Turn. and Russ., 272, per Loap Expon ; see Petty v. Willson, L. R., 
4 Chan. App., 674. But the word ‘money’ may be so used as not 
only to include stock but other personal property—Prichard v. 


Prichard, L. R., 11 Eq., 232. 


‘Shares in a railway company’ will pass stock in a railway company, 
unless there is an indication to the contrary—Morrice v. Aylmer, 


L. K., 7 Hi. L., 717. 


‘Securities for money’ will pnss etock in the funds (Bescoby v. 
Pack, 1) Sim. and Stu., 500); but while it is doubtful whether it will pass 
bank-stock (see Ogle v. Knipe, LR. 8 Kq., 434), 1¢ will include 
money placed at a banker's on deposit notes (Hopkins v. Abbott, 
L. R., 19 Ky., 222). 


* Debts ’— Under a bequest of whatever debts may be due to me 
at the time of my death,” it was held, that a bill of exchange, drawn 
in the testator’s favour, and delivered by him to his banker, and a cash 
balunce in his banker's huonds, passed to the legatee—Carr y. Carr, 
1 Mer., $42, note: see Williams on Executors, 1184, 1206. 


71. Where a clause is susceptible of two mean- 
Where a clause is Ings, according to one of which it 


| onen to two construce hag some effect, and according 
i tions, that which has ; 
nome effect is to be to the other it can have none, 


preferred. the former is to be preferred. 


This aection is embodied in the Hindu Wills Act, X XI of 1870, s. 2. 


In Atkenson v. Hutchinson, 3 Po Wims., 259, Lorp "'atpotr said :— 
“Where words are capable of a twoteld construction, even in the erase 
of a deed, and much more of a will, itis just and reasonable that such 
construction should be received as tends tou make it good.” See Turner 
v. Frampton, 2 Coll, 331. 


The same principle has been applied to cases where, upon one con- 
strnetion, a oelnauxe ino a will appears to offend against the law of 
perpetuities, but where the clause is fairly capable of another con- 
atruction, which avoids that objection— darted v. Holloway, L. K., 
Fe) H. of i re 532. 


In one case the Court adhered to the literal Inneuage of the testa- 
tor, though it was highly probable that be bad written a word by mis 
take for one which would lave rendered the devise void — Chapman v. 
Olwwer, 3 Burr, > 7 


It is also a rule of construction, than which none is better established 
for abtains » more unhesitating assent, that where words are susceptible 
of several interpretations, we are to adopt that which will sive effect to 
‘every expression in the context in preference to one that would reduce 
jaome of thoxe expressions to silence. As where the testator gives to 
‘the next of Ais kin of his name (/obson’s case, 2 Cro. Eliz., 576), or to 
the next of his name and bluod (Lewh v. Leigh, 15 Ves. 92), it is 
held, that the testator does not use the word ‘name’ as descriptive 
of hia relations or family ouly, but means additionally to require, that 
the devisee or legatee shall bear bis name—2 Jarim., 141. oe v. 


Gallini, 4 A. and E, 32). 
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72. No part of a will is to be rejected as desti- 
No part of will to tute of meaning, if it is possible 


pac to puta reasonable construction 


be put on it. upon it, 
This section is embodied in the Hindu Wille Act, XXL of 1870, a. 2. 


No word that has a clear and definite operation in the disposal of 
the testator’s property can be atrack ont—Hall v. Warren, 9H. of L., 
420, per Logp CawppauL. Thue, if there be a devise in fee to A. B., 
and in a subsequent part of the will a devise to C. 2). for life, both parts 
of the will must atand, and in the construction of law the devise to 
C.D. shall be first—Anon., Cro Eliz, 9; see Doe v. Davies, 4 M, 
and W., 599; Williams on Executors, 1088. 


Where, however, two clauses or gifts ina will are irrecoucitable, so 
that they cannot stand tegether, the last <lall prevail; see a. 75, infrve: 
Constantine v Constantine, 6 Ves, 100.) But it is not te be under- 
stood from this role that, because a testator uses in one part of bis 
will words having a clear meaning in-law, and in another part: words 
inconsistent with the former, the first words are to be cinceelled 
---per Loao Revespace io Jeeson vo Wright, 2 Bligh. 56. It ia 
also ao rule of liw that a perticulac intent, although fret expressed 
ina will, must give way to a ceneral intent, the role being, Chat) techni. 
enk words and words of a settled Jlegwal signification shall have their 
leval eflect, unless from subsequent inconsistent words it te very clear 
that the testator meant otherwise —Jeeson vi Wright, dhed, 49, 56, 
57, Yet it was said, that the words “heir of the body ° will 
vield to a clear particniar intent that) the estate «should be only for 
ife, and that may be from the effect: of words superadded of any 
expression showing the particular intent of the Cestator; but that tmvust 
be clearly intelligible and unequivoest— dbid, 53. 


Rejection of words.—Particular words may, -n some instances, be 
rejected, when they are ineanustent with the clearly expressed pro. 
visions of the will, Thus, where an absolufe term of OO years was 
limited to J. C., with remainder, after the denth of J. €, to the firat 
and other sone in tail-emale, the words giving an absolude term to JC, 
were rejected — Coryton v. Helyar, 2 Cox, 340. ‘The warde * for their 
lires’ were rejected in a devine “te A and his heirs for thet lees" — 
Doe v. Stenlike, 12 Enat, 518. So the word ‘sforesnid ' has been 
rejected where the objecta to which it was applied bad not been 
mentioned befure— Cumpbell v. Bouskell, 27 Beav., 325. 


73. If the same words occur in different parts 

Interpretation of Of the same will, they must be 
words repeated in dif taken to have been used every. 
mere Dae wilt. where in the same sense, unless 
there appears an intention to the contrary. 


This section, which is also embodied in the Hinda Willa Act, 
is in accordance with the eanon of construction, that wheres 
testator bas affixed a particular meaning to a word in one part of 
his will, it shall be construed as having the same meaning in ull other 
parts of it, unless it violates the aense—Mhodes v. Rhodes, 27 Beav., 
413. But this canon doce not preclude the Court fom putting i 
different constraction oa the same words when appled to different 

See Forth v. Chupmaa, 1 P. Wins, 667; 2 WY ittsatas 
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on Execntors, 1086. See Ballin v. Ballin, 9 C. L. R., 28; (8. C.) 
1. L. BR, 7 Cale., 218, per Wizson, J. , 


In Sibley v. Perry, 7 Ves., 522, the testator made certain bequests 
to several persons, if living at his decease, and if not, he directed that 
their Inwful isane should take the shares which their respective parents, 
if living, would have taken; and he also made other sa aa to the 
lawfil issue, living at certain periods, of other persons. Lorp Expo 
held, it was clear ns to the former class that children were intended, 
amd that this wasa ground for giving the word issue the same con- 
atruction inthe other bequests. Where the testator uses an additional 
word or plirase, it is to be presumed that he had an additional meaning— 
Campbell v. Campbell, 4 Bro. C. C., 15; see Clavering v. Ellison, 
8 Drew., 472. 

To prevent the operation of the rnle in this section, the intention to 
the contrary must be strongly indicated—Harrey v. Harvey, 32 Beav., 
445. 


74. The intention of the testator is not to be 
sect aside hecause it cannot take 


Teatntor’s intention v: A : 
iy beetised aati effect to the full extent, but 


as possible. effect is to be given to it as far 
as possible. 


dllustration. 


The testator, by a will made on his deathbed, bequeath- 
edall his property to C. D. for life, and after his decease 
to acertain hospital, ‘Phe intention of the testator can- 
not take effect to its full extent, because the gift to the 
hospital is void under the one hundred and fifth section, but 
it shall take effect so far as regards the gift to C.D. 

Thin section follows the law as laid down in the judgment, in Thel- 
husson v. Woodford, 4 Ves. 325, of Burren, d., quoting Lorp ‘Tansor 


in Hopkins v. Hopkins. tis embodied in the Hindu Wills Act, XXI 
of 1870, a 2. 


In Southey vy. Somerville, 18 Ves., 486, where the testator showed an 
anxions intention that Go parts of his property should go together, it 
was found Chat as ¢o one of the two parts the testator liad no power 
of Disposition, and it was held, that the devisee should take the other 
past, notwithstanding that the testatur meant him to take it only in 
gunjunction with the other. 


75. Where two clauses or gifts in a will are 
Thelastoftwoincon- irreconcilable, so that they can- 
sistent clauses prevsils. not possibly stand together, the 
Jast shall prevail. 


(a.) The testator, by the first clause of his will, leaves 
estate of Ramuagore (to 4°; and by the last clause 
hig will, leaves it “tv Baud not to 4.’ B shall haveit. 
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(5.) If aman, at the commencement of his will, gives 
his house to A, and at the close of it directs that hie house 
shall be sold and the proceeds invested fur the benefit of 
B, the latter disposition shall prevail, 


This section is embodied in the Hindu Wilks Ast, XXL af 1870, a. 2. 


Where two clanses of a will are absolutely repugnant, the last pre- 
vails— Ulrich v. Litchfield, 2 Atk. 372; see Kerr v. Clutoa, LR, 
8 Eq., 462. But all the parts of a will are to be read with reference to 
exch other sons to give effect to every part of it (see a. 69, supra, p. 79), 
and apparent inconsistencies may, in this way, be reconciled. Tha, if an 
estate in one part of the will is given absolutely to 4, and in another 
part to B; A and B will take jointly (Widout v. Patu, 3 Atk, 486, 
493; Davis v. Bennet, 30 Beav, 226); but this only where the gift is 
of some specific indivisible chattel— Ulrich v. Litchfield, 2 Atk., 375. 


An absolute estate will, in some cases, be reduced to an estate for 
life to give effect to subsequent gifts—Sheratt +. Beutley, 2M. and K., 
149 ; see Gravenor v. Watkins, L. R., 6 C. P., 500. See notes to se. 72, 
supra. 


76. A will or bequest not expressive of any 
Will or bequest void definite intention is void for un- 
for uncertainty. certainty. 


If a testator sayra—“ I bequeath goods to A ;” or “I hee 
queath to 4 ;” or “IT leave to 4 all the goods mentioned in 
a echedule,” and no echedale is found; or “DT bequeath 
‘money,’ wheat,’ ‘oil,’ or the hke,” without saying how 
much. This is void, 

This section is embodied in the Tiindu Wille Aet, XX of 1870, a. 2. 

A devise or be quest must be certain, cr capable of being rendered 
certain, both ng te the subject-matter and objects of it— Vohun vy, 
Mohun, 1 Sw. 201, cited in) Farin, p. $57. 

Thus, where the particular anount or partis left uncertain, the gift 
will, in general, he veid,- 9. g¢, where a handsome gratuity is viven to 
the executors—Jubber vo Jabber, 9 Sim, 503. Elect, however, will be 
given ton legacy of a reasonalle sum for trouble —Juckson v, Hamilton, 
3 J. und Pat, 702. see Oddie v. Brown, 4 Defi and J. 179 A 
beqnest in the alseruative of £50 or £100 is a good bequest of £100— 
Seale v. Seale, 1) P. W , 290. 

As to the effect of a gift of such part asia legatee shall choose or 
select, the legautee may make his own selection; but there must he some 
selection, and the donve cannot take the wihule~Aennedy v. NKenuedy, 
10 Ha., 438 

Where the amount is capable of being ascertained, as when Chere is 
a power of appointment or of applying property in a particular way, 
and there isa gift of soimuch as is not so appointed or applied, the 
gift is good—Gude v. Worthington, 3 DeG. and 5., 389. 

So, where an unascertained part is given for a void or illegal purpose, 
and the residne is given over, the gift of the residue will be gaol only if 
it can be ascertained bow much would have been given for the void or 


illegal purpose—Adam v. Cole, 6 Beav., 
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eceiees Serene in England, it seems, will not,inevery( 
voll by reacon of the uncertainty of the object. Where there are two 
charities Of the same name, the legacy will be divided between them— 
"ler v. Childs, Amb., 524: Simon y. Barber, 5 Russ., 112; see 
¥. Thompeon, 2 Y. and C., 295. 


A bequest of ‘enme of my best linen ’ was held to be void for uncer- 
tainty — Peck v. Halsey, 2 P. Wm., 387. 


A bequest of ‘ £3,000 or thereabouts’ to be raised by ee 
“anuunl income’ has been held good, the words ‘or thereabouta’ being 
considered to meet the difficulty which would arise in accumulating up 
to the exact amount— Oddie v. Brown, 4 DeG. and J., 179. 


A bequest is not void where the amount is differently stated in dif- 
ferent parts of the will, if it appear that one statement was evidently a 
mistake — Phillippe v. Chamberlain, 4 Ves., 51. 


77. The description contained in a will, of pro- 
Weel: denattine perty the subject of gift, shall, 
subject refer to proe Unlessacontrary intention appear 
perty nvewering that by the will, be deemed to refer 
~ to and) comprise the property 
answering that description at the 

death of the testator. 


Thia section, which is also embodied in the Hindu Wills Act, XX of 
1870, s. 2, is similar in effect to 8, 24 of the Wills Act, 1 Vict., c. 26, 
which is as follows: “ Every will shall be construed with reference to 
the real and personal estate comprised in it, to spenk and take effect as 
if it had been executed immediately before the death of the testator, 
unless a contrary intention shall appear by the will.” 


Under that section a general devise of real estate will operate on all 
the property of that deseription—O' Tvole v, Browne, 3 Ell. and B., 572. 


Will apeahing from death.—A release of all debts due to the testator 
is arelense of all debts due at the death of the testator— Everett 
v, Everett, LR. 7 Chan, Div. (C.A,), 428, per James, Corron and 


LL J. 


Contrary Inteation.—It is not necessary that the contrary intention 
should be expressed in go many words or in some way quite free from 
doubt. [t is aufficient chat itis to be gathered by adopting, in reference 
to the expressions used by the testator, the ordinary rules of construc- 
tion aeplicsble to wills, Thus, where, in a will bearing a particular 
date, the testator gave “all the estates of which Tam now possessed,” 
anal used the word ‘now! im other parts of the will, clearly alluding to 
the period at which he was siakine the will, it was held, that the 
testator had indicated a contrary intention so ns to take the ense out of 
the general rule, and that property acquired after the date of the will 
was not affected by the will — Cole v. Scott, 1 Mac. and G., 518. 


A similar construction was put on the word ‘now’ in Hufchingoe v. 
Barrow, 6 H. and N., 583. 


Where the testator describes property ‘of which I am seised,’ that 
does not amount to an expreasion of intention to refer to property in 
his poaression at the date of the will, See Doe v. Walker, 12 Mee. and 
W., 591; Langdale v. Briggs, 25 L. J., Chan, 100. 
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dn Goodlad v. Barnett, K. and J., 338, Woon, V. C., said: 
“When I refer to « particalar thing, such asa ring, or a buree, and 
bequeath it ss ‘ my ring’ or ‘ my horse,’ it seems to me there might be 
considerable difficulty iu ssying that the: ‘contrary intention’ to which 
the 24th section of the Wills Act refers, does not appear on the face of the 
will; but when a bequest is of that which is generic—of that which may 
be increased or diminished, then, I apprehend, the Wille Act requires 
something more on the face of the will for the purpose of indicating 
such * contrary intention’ than the mere circumstance thut the subject 
of the bequest is designated by the pronoun‘ my." Iu that cnse it was 
held, that a bequest of ‘ my new 24 per cent. annuities’ comprised all 
the new 33 per cents. which the testatrix bad at her death. See 
Douglas v. Douglus, | Kay, 400, where the description ‘all the stock 
which I have purchased * was held to have reference to the date of the 


will, and not to the date of the death of the testator. See Amuse rv. 
Smith, 2 DeG. and S. 722. 


In Re Gibson, L. R., 2 Eq., 669, the testator, who was possessed of 
£1000 guaranteed stock in the N. B. Railway, bequeathed ‘my ong 
thousand N. B. Railway Preference Shares,’ and after bis will aold his 
guaranteed stock, and subsequently acquired, by various purchases, 
other shures and stock in the N. B. Railway, it waa held, that nothing 
passed by the bequest, 


In Wagstaff v. Wagstag, LR. 8 Bg. 229 under a gift! of any ower 
property that LT inny now possess,” personalty acquired after the date of 
the will was held to pass. ‘This case seems hardly consistent with tne 
care of Cole v. Scott, supra; but in Castle v, For, 1.0, VE Eq, $42, 
Macine, V.C, expressed his dissent from the decision in Cole v, Seat, 


This section, as also the corresponding section of the English Act, 
itis to be observed, does not apply to the objects of the teatators 
bounty, but only to the subject. Where the testator bequeathed certains 
funds to A, a widew, for lite, or antil ber mariage, and, atter ler death 
or marriage, amonest her children, and A married apnin between the 
date of the will and the death of the testator, and he was awnre 
of the marriage,—it was beld, that Ao was not entitled to the imcome 
of the fund, bur that the putt upon the miurnage came at once inte 
operation— Bullock vy. Beanett, 7 DeG. M. find G., 2835 see the 
rematks of ‘Turner, L. J., in Langdale v. Briggs, 6 DeG. M. and 
G., 391. 


Asto period from which will speaks, with reference to the objects of 
the gifts under %— The principle which wOveris the construction of 
expressions descriptive of u epecific sulject (as to apecific legacies, nee 
ss. 128—136, infra) of disposition, applies also to the objeeta of the 
gift. ‘Thus, if a testator give an estate or sain of money to hin son daha, 
the gift will take «fect in faveur of hin son of this nume (if any) at the 
date of the will, and of him only. Pf, therefore, such son should die in 
the testator’s Jifetine, and the testator should afterwards have another 
aon of the same name, who should survive him, such aftereborn gon 
would not be an object of the gift—1 Jarm., 323 ; see Foster v. Cook, 
83 Bro. C. C., 346. 


The following propositions are laid down by Ma, Jauman, vol. I, 324. 


A devise or bequest to the wife of A, who has a wife at the 
date of the will, relates to that person, notwithstanding any change of 
circumstances which may render the description inupplicable at a stabs. 
sequent period, and by parity of reasoning, under all circumstances, 
confiued to her ; but if A have no wife at the date of the will, the -'” 
embraces the individual sustaining that character at the death uf the 
testator. 
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A gift to the testator’s servants simply, without adding a condition 
‘that shall be in bis service at his decease, will take effect in favour 
of the servants at the date of the will—Purker v, Murchant, 1 ¥. and 
C., 290. : 

In the nbsence of a controlling context, a gift to an unmarried 
woman for life, with remainder to hee husband in fee, vests nn indefer- 
sible estate of inheritance in the person who first answers the descrip- 


tion of hee husband — Ltadfurd v. Wdls, L. R., 7 Chan.,, 7. 


Gifts to classes, —Vhe will is tobe held to speak from the death of 
the tentator in reference to gifts to classes, or fluctuating bodies of 
persons: ag to children or descendants, which applied to the persons 
anawering the description at the death of the testator trrespectively 
Of those to whom the description was applicable at the date of the will, 
but why subsequently died in the testator’s lifetime —1 Jarm., 326. 


78. Unless a contrary intention shall appear by 
eee ree the will, a bequest of the estate 
ee ed acne of the testator shall be construed 
ral bequest, to include any property which 
he may have power to appoint 
by will to any object he may think proper, and 
shall operate as an execution of such power; and a 
bequest of property described in a general manner 
shall be construed to include any property to which 
such description may extend, which he may have 
power to appoint by will to any object he may 
think proper, and shall operate as an execution of 
such power. 


"This section closely follows s. 27 of the Wills Act, 1 Vict., ¢. 26. Ie 
does not apply to Hindys, ete. —Hindu Wills Act, MAT of 1870, 8. 2. 


In the Boglsh Act, the wordsare © power to appoint in any manner 
he may think proper,” instead of “ power to appoint by wild to any 
object he may think proper.” 


The section is confined to peneral powers. Thus, a power to 
appoint by will amonyat chaldsen in such manner as the appointor shall 
think proper, is not within Che section -~ Cloves vo Awdry, 12 Beav,, 
G04. Norcia a power to appoint by will among relations or fiends— 
Re Capla's wll, 2 De. and Sm, 527. But wu power to appoint by 
will ouly, which is expresaly within the words of this section, was beld 
to be within the words of the Eavitsh Act — Re Powells Trusts, 18 W. 
R. (Boy ), 228. Sea power io a marriage settlement to uppomt by deed 
or will to all and every © person or persoos, child or clildien” is within 
the section — Cofield vo Pollard, 5 W.&. (ny.), 774. Shelfurd's Real 
Property Statutes, p. 526. 


A general power given to the survivor of two persons may be exer- 
cised by a general devise in a will executed by the ultimate survivor 
during their joint lives— Thomas v. Jones, 2 Jol. and H., 475; see 
Cave v. Cave, 8 De G. M. and G., 131. 


The true construction of this Statute (1 Vict. c. 26) coupling ss. 24 
awd 27 of the Statute (which correspond with se. 77 and 78 of this 
Act) in, that a will way operate as an executiva of all powers 
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in the testator immediately befure his death. A person axi juries muat 
be held to intend his will to operate on powers which he had, not at 
the date of executing it, but which he acquired before bis death—per 
Pace Woop, V.C., Thomas vy. Jones, 2 Job. and H., 482. 


Thus, general powers have been held to have been executed by 
wills dated prior to the creation of the powera— Sadiman v. Weedon, 
16 San, 26; Patch vy. Shore, 2 Dr. and Sm., 589. But although » 
general residuary bequest would operate as an execution of a power 
ina subsequent settlement, still che Court has power, where the testa. 
tor is himself the settlor, in construing both instruments, to cousider the 
surrounding circumstances whieh might show that the will waa not 
intended as an execution of the power—Jn re Rudiag's Settlement, 


L. R., 14 Eq, 267. 


A general residuary bequest will operate as an appointment — 
Spooner’s Trusts, 231. NOS. 129 Adoracy- General «, Brackenbury, 
1 ER. and C. 782; see Bach v Cowan, 32 Beav., 228. Bat funds 
ineffectually appointed were held not to pass by a general residuary 
clause — Welkiason v. Schneider, la N98 Eg., 4235 Chandler v. Pocock, 
L. R., 16 Chan. Div. (CA ), 648. 


In Boyes vy. Cook, LL. RA Chan Die (CLA), 53, A, by a separation. 
deed, settled bis property, reserving to hiniselfa peneral power of appoint. 
ment by will over one-third of it, and declaring (rusts ns to the 
remaining two-thirds of it for bis wife and children By hia will, exe- 
cuted several months previously to the separatian-deed, A devised 
and bequeathed all his property to trustees, upon truat, for bie wite and 
children. Ft was held (reversing the decision of Marina VOC), that 
the will was a good execution of the power, and that the settlement, 
and the circumatances under which i was) executed, could not be 
looked at to show a contrary intention. In this case Ja re 

meal, L. Ri 14 Kg.. 266, was questioned. See la re Clark's 
Estate, L. R., 14 Chan. Div. (C. A.) $22. 


A bequest of genernl pecuniary legacies is a bequeat of property 
described in a general manner, and operates as an execution of a 
power—/a re Wiikiason, 1, Ri 4 Chan, 5875 see Murlatone v, Ashton, 
Li Jur, N oS. 725; see nlso Re Dertesa Trust, 1 1,13 Bq, 166. 
In the last of these cases Wickess, VIC. «ud: —* Where a testator, with 
a general power of appomntment, gives legacies and appoint an ececu- 
tor, he must be tiken as exercising dis peneral power to the extent te 
which the fund sulject: to iti required lo make the legacies effective j 
and even where a testator, having such a power, makes a will directing 
the payment of his debts without more, and appwinting an executor, 
the appointed fund ts jisble for the payment of hin debts, if his own 
estate is insufficient. ‘Phe same rule would, 1 conceive, apply in both 
these cases, though no executor were appointed” (p. 166). 


It has not been decided whether an appointinent of an executor 
without more would make the fund assets — Jord. 


Contrary inteation.— Before the Wills Act it was necessary to show the 
intention to exercise the power. Under that and the present Act it is 
necessary to show # contrary intention in order to exclude the exceution 
of the power. See Lake v. Carne, 2 DeG. M. and G., 536, 548. 


In Scriven v. Saadom, 2 Joh and H., 743, Paca Woon, V.C., anaid :— 
“There is no contrary intention within the meaning of the Statute 
(s. 27 of the Wills Act), unless you find something in the will inconsiat- 
ent with a view that the general devise was meant as an execution of the 
power” (p. 744). This," he went on to say, “is the only safe rule for 
discriminating between mere conjecture and the contrary intent required 
by the Statute.” See Pettinger v. Ambler, L. K., 1 Eq., 510. 
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An appointment expressed to be mace in exercise of every power 
enabling the appointor, dors not extend to property which the ap- 

intor cannot appoint without the exercise of a power of revocation, 
f there be other property to which the appointment can apply— 
Pomfret y. Perring, § DeG, M. and G., 775, 


In ascertaining whether a testator has shown a contrary intention not 
to execute an general power by a residaary gift, it makes no difference 
whether the settlement creating the power was made by the testator 
himself or by a stranger— Jn reClarh’s Estate, L. R, 14 By. (C.A.), 422. 


79. Where property is bequeathed to, or for the 

fant giana benefit of such of certain objects 
objects of a power in asaspecified person shall appoint, 
defuultofappointment. or for the benefit of certain ob- 
jects in such proportions as a specified person shall 
appoint, and the will does not provide tor the event 
of no appointment being made; if the power given 
bv the will be not exercised, the property belongs to 
all the objects of the power in equal shares. 


dllustration. 


A, by his will, bequenths a fund to his wife for her life, 
and directs that, at her death, it shall be divided among his 
children in auch proportions as she shall appoint, The 
widow dies without: having made any appointment. The 
fund shall be divided equally among the children, 


Thia section doea not apply to Hindus, etc. See Hindu Wills Act, 
AXAIL of 1870, 8. 2. 


Tho lending authority for this construction is the case of Brown v. 
Figgas, 4 Ves, 708 ; 5 Ves, 495; and 8 Ves, 561, which was aftinmed 
in the House of Lords. In that case there was a bequest “to such 
children of my nephew S.. as my nephew J. shall chink most deserving, 
and that will make the best use of it; or to the childsen of my 
nephew WY. if any such there are or shill be.” J. died in the lifetime 
of the testator, and tt was beld, that the children were entitled under 
the implied trust. See also Barrough v. Philleor, 5 My. and Cr., 72. 


Where there ie a gift over in default of appointment to the objects 
of the power or to other persons, of course the words of the power 
cannot operate to vest any estate in the objects of it: by implication if 
there is no appomtment—1] Sugden on Powers, p. 462 (2nd edn.) ; 
1 Jarman, 552; Smith v. Death, 5 Mudd., 371; see per Caompron, J 
in Roddy v. Fitzgeruld, 6 H. of L. Ca., 656. 


Default of appomtment.— This section appears to deal only with the 
ease of a power given by the will not being exercised,” but it ie sub- 
mitted that it would equally apply to the case of a power being exer- 
" - t) but improperly exercised. 


"? 


In England, it bas been beld, that where a power is improperly 
exervised, what is ill-appointed goes as in default of appointment— 
Routledge v. Dorril, 2 Vee. 357 ; see Fehraen v. Simpeon, I. L. B., 
4 alo. 514. Itiato be observed that the donee of a power may execute 
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it without referring to it or taking the slightest notice of it, provided 
that the intention to execute it appear—Sugden on Power, p. ~~ 
(8th eda.) 


It is well settled, that a cift under a power, embracing objects 
within the line of gu bicue. is wholly void, and that the fund cannot be 
given to those to whom it might have been legally uppointed— Zdid, 
p-. 505; see Jee v. Andiey, 1 Cox, $24. 


The 77th section, as already pointed out, does not apply to the objects 
of the testatur's bounty. 


As to the time when the clans to take in default ia to he ascertained, 
the general principle seems to be this: If the instrament itaelf gives 
the property to a class, but gives a power to 4 to appoint in what 
shares and in what manner the members of that clasa shall take, the 
property vests until the power is exercised in all che members of the 
class, nud they will all take in default of appomtment > batif the instru. 
ment does not contain a giftof the property te ary claw, but ouly a 
power to A to give rt as he niav thik fit, among the members of that 
Class, these only can take who might bave Guken aunderan exercise of the 
power. In that case, the Court inplies an intention to vive the property 
tn default of appointinent to those only to wham the donee of the power 
might give it—per Niswerscer, Vo. in Lambert vy, Vhicaiter, L. R., 
2 Eq, 155; see the caces there cited. [no Lambert vo Theaites 
certiuin property was settled on A and 23 for their gaint lives, and on the 
death of the survivor, amongst all and every the children of A. in such 
ehares na he oightby will appomt. There were seven children living at 
the date of the settlement, one of whom hed before A, who died without 
executing the appotntinent. [rwnas held, that the representatives of the 
deceased child were entitled tu as 


A sift to the children of the wife of C as she should appoint, is a 
present legucy to the children then born, subject te variation by the 
appomnter, aud cannot be extended tu children born subsequently — 
Coleman v, Seqmour, 1 Ves. Se., 209, 


When the aift of a fund is to A for dife, with power to A to 
of the capital as «he shall direet by will, allehildren before A's death 
will take a share on defanlt of appomtment —Grereson v. Arraopp, 
2 Keen, 653 (see dlustration to this section). 


A gift to A for life, with remainder to hie children as he ahall appoint, 
goes to all the children born in the testator lifetime and comings into 
being before A's death —Crone vy. Odell, 1 Ba and Be., 449; Theobald 
on Wills, 146. 


In White's Trusts, 1 Joho , 656, there wasa bequest to trustecs for A 
for life, ond if he should die childless, upon trast to apply the san 
for the benefit of the testator’s children or thesr issue as the trustees 
should think fir, and there was no qift in defantt of appointment. No 
appointment wae made, and the tenant-for-life survived the donee of 
the power and died childless, aul] it waa held, that the perio’ for ascere 
taining the olass waa the death of the tenant-for-life, and that the sum 
should accordingly be divided among euch of the children and grand- 
children n« were living at that time. See Jn re Phen&s Trusts, 1. K., 
& Chan., 139. 


Where the only gift is through the power, so that the clase can only 
take by implication, only these of the class can take who could havea 
taken ander the appointment— Wald v. Wallinger, 2 Ro and MM, 74. 
Accordingly, if the power be by will, and no appointment is male, only 
those who survive the donce of the power can take — Jbad. 
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80. Where a bequest is made to the ‘heirs,’ 
Hequest to ‘heirs’ OF ‘Tight heirs,’ or ‘ relations,’ or 
, of » particular ‘nearest relations,’ or ‘family,’ or 
person without qualify- ‘kindred,’ or ‘nearest of kin,’ or 
lug teria. ; ee : 
next-of-kin,’ of a particular per- 
son, without any qualifying terms, and the class so 
designated forms the direct and independent object 
of the bequest, the property bequeathed shall be 
distributed as if it had belonged to such person, and 
he had died intestate in respect of it, leaving assets 
for the payment of his debts independently of such 
property. 


Tllustrations, 


(a.) A leaves hia property “to his own nenrest rela- 
tions.” The property goes to those who would be entitled 
to it if A had died intestate, leaving assets for the pay- 
ment of his debts independently of such property, 


(b.) A bequeatha 10,000 rupees “to 2B for hia life, 
and after the death of 2, to his own right heirs.” The 
Jegacy after A's death belongs to those who would be 
entitled to it if it had furmed part of d's unbequeathed 
property. 


(c.) A leaves hig property to B; but if B dies before 
him, to B's Hearn ne B dies before 4; the property 
devolves as if it had belonved to By and he had died 
intestate, leaving assets for the payment of his debts inde- 
pondently of such property. 


_ , A leaves 10,000 rupees “to B for his life, and 
after his decease, tothe heira of CL" The legacy goes as 
if it had belonged to C, and he had died intestate, leaving 
assets for the payment of hia debts, independently of the 
legacy. 


This section does not apply to Hindus, ete. See Hindu Wills Act, 
XXL of 1970, a. 2. 


the extent of the words ‘relations’ and ‘near relations’ it 

fuund necessary to narrow their signification by a construction 

: it, in each case, to the next-af-kin under the Statate of 

mis, by which, in Eogland, the succession, in case of intestacy, 

in regulated — Walter wv. Muunde, 19 Vea, 424 In Gower vy. Main- 

warty, 2 Ves. Sr. 87, the words ‘friends and relations’ were held by 

Loap Haapwicks, to mean ‘relations, the word ‘friends’ being taken 

ae synonymous with relations, So Ja re Caplin's Will, 2 Dr. and Sm., 

7 le ©.) OL. J., Chan,, 575, the words ‘friends or relations’ 
the same construction. 
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In Smith v. Campbell, 19 Vea , 403, Sim Witriam Garant, M. R.. anid 
that there was no uncertainty in the words ‘nearest relations ;' aud ie 
accordingly held, where the testator left a brother and sisters, and 
nephews und nieces, the children of a deceased brother, that the 
meurest of kin, without reference to the Statute, were exclusively 
entitled, By this Act, however, a bequest to ‘nenrest relations’ is 
expressly declared to have the same effect as a bequest to ‘relations.’ 


A devise to the testator's ‘nearest relation’ (in the singular) was 
held to be to the nearest relation at the time, or where there were more 
persons than one in the same degree, to all) such persons in equal 
shares (Marsh v. Marsh, 1 Bro. C. C., 293), the word ‘relation’ in the 
singular number being treated as a nomen collectioum in the same sense 
as ‘kindred '— Pyot v. Pyot, 1 Ves. Sr., 335, per Lorp Harpwicns. 
In the last case the bequest was to “the nearest relation of the name of 
P.,” and it was held there, that the name 2?, stood merely for the stock, 
and that a woman otherwise entitled did not lose her right by a change 
of name on marriage. See Leth v. Leigh, 15 Ves., 92. 


A gift to be divided among persons related to the testator is the same 
as u pilt to relations—Ruyner v. Muwbray, 3 Bro. C. C., 234, 


‘Relations by blood or marringe’ was held to inelude those who are 
married to persons entitled under the Statute of Distributions ( Dercrame 
v. Mellish, 5 Ves., 529), but relations by marringe are not included in 
a bequest to relations generally— Daries v. Barly, 1 Vea. Sr, 84; 
Harvey v. Harvey, 5 Beav., 1345 see Frogley vy. Phillips, 30 Beav., 
168; affirmed, 7 Jur. (N.5S.), 349; LMibbert v. Hibbert, 1. X., 
15 Eq, 372. 


A cift to deserving or poor relations will, in general, receive the same 
construction a8 a gift to relations— Widmore v. Woudroffe, Amb., 636. 


In England, under a power to appoint to euch of the ‘family’ or 
‘relations’ of a person as the appointee shall think fit, he ix not res. 
tricted to the next-of-kin under the Statute of Distributions. Bat if 
the power is not exercised, they alone will take—Jfarding v. Glyn, 
1 Atk, 469; 5 Ves. 501; Le Cuplin's Will, 2 Dr. and Sun., 627 ; 
(S. ©.) 34. J, Chan , 578, 

So a power to appoint to ‘the family or next-of- kin” is not restrict. 
ed to the nearest of kin or statutory next-of-kin— Snow v. Teed, L. i, 
9 Kq., 622. 


The same construction with reference to the rules of diatribution in 
ense of intestacy, it ia submitted, would apply under this Act in case of 
similar powers when no appointment is made. Phe bequest will be piven 
per capita and not per sarpes — Attorney-General v. Doyley, 7 Ver. 
58n; Harding v. Glyn, 1 Atk., 469. The case of Pope v. Waite 
combe, 3 Mer., 689, is, as reported, contra, but nu such point was 
decided —Sugden on Powera, 660, 


The Statute of Distributions, in the construction of bequests of the 
nature described in the section, was made use of, not for the purpose of 
regulating the distribution, but for the purpose of ascertaining the 
objects. 


The word ‘family * was construed, in Cruwys v. Colman, 9 Ves., 
319, to be equivalent to kindred or relations ; also in While v. Briggs, 
2 Ph. 583; Grant v. Lyaam, 4 Kuss. 292 Jn subsequent coses, 
however, it has been beld, that the primary meaning of the word 
‘family’ is ‘children,’ and that there must be some circutnstances 
arising cither in the will itself, or the situation of the parties, to 
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prevent that constraction—Ja re Terry's Will, 19 Beav., 580; see 
the remarke of James, V. C., in Snow v. Teed, L. R., 9 Eq., 624; 
Burt v. Hellyar, LD R, 14 Eq, 160. These later cases, however, 
do not apply to this section, which expressly treate ‘family’ as equi- 
valent to ‘relations.’ 


A gift to ‘ next-of-kin’ or ‘ nearest of kin’ nnder this section is 
the same asa piftto relations, [tis otherwise in England, where a gift 
or limitation to next-of-kin simplieier, is construed to mean the 
nearest of kin or nearest blood-relations of the testator, irrespective of 
the Statute of Distritutions— //msley v. Young, 2 M. and K., 780; 
Withy v. Mangles, 10 Cand F., 215; Halton vy. Foster, L. R., 
3 Chan., 605. Vusband and wife are not of kin to each other, but under 
any of the limitations presided for by this section, they would be 
enttled to take. In Nogland ‘relation’ does not include ‘ wife'— Green 
vy. Howard, 1 Bro, ©. CY 3h. 

The beqnests under thia section are only to have the effect provided 
for where there are no qualifying terms. The limitations are in’ them. 
selves vazue and flexible, and may be arrowed or enlarged by the con- 
text: thus, ‘family’ may in some tudtances mean ‘ehildren’ ( Barnes Vv. 
Patch, & Vou, 604), or theirs’ (Wright v Athyna, 17 Ves, 255), or 
‘relutions by tuseriage © (Mac Leroth vy. Bacon, 5 Ves, 159). 
® Pramd facie * the meauing of nert-of- lan is next-of-kin at the death 
of the person whope next-of-hacis spoken of" (per Lory Cranwortn, 
Ld. Gaindry v. Penniger YD. Mand G., 506), and this construction 
will prevail, although following a life-estate, there is a gift ton class, 
and if nene, then to the persons whe would thea be entitled to admi- 
nister— Cuble v. Cable, 16 Beav., 507; Lallock v. Downes, 9 UL. of 
L. Ca ’ 1. 

But it ia otherwise when the context requires that the word ‘then’ 
should be referred to the death of tenants-for-lfe— Whartoa v, Barker, 
4K. and J., 443.0 The general rule will nee prevail where a contrary 
intention is smdicated — Lees v, Massey, 3 DF. and J., 113, 


81. Where a bequest is made to the ‘representa- 

arepresen- tives,’ or ‘legal representatives,’ 

of a particular or ‘personal representatives,’ or 

‘executors or administrators’ of 

a particular person, and the class so designated forms 

the direct and independent object of the bequest, 

the property bequeathed shall be distributed aa if it 

had belonged to such person, and he had died intes- 
tate in respect of it. 


person. 


INustration. 


A bequest is made to the “legal representatives of 
A.” A haa died intestate and insolvent. B is hia adminis- 
trator. B ia entitled to receive the legacy, and shall a 
it in the first place to the discharze of such part of 
debts as may remain unpaid: if there be any surplus, B 
shall pay it to those persons who at 4's death would have 
been entitled to receive any property of A's which might 
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remain after payment of his debts, or to the represen~ 
tatives of such persons. 


This section does not apply to Hindus, etc. See Act XXIT of 1870, 
8. 2. 

Under the section the ‘representatives, &c., of the particular 

erson do not take the gift beneficially, but hold it as part of the estate 
which they represent— Re Henderson, 28 Benv., 656; Slocks vy. Dodsiey, 
1 Ke., 325; Long v. Watkinson, 17 Beav., 471. 


‘The words ‘representatives’ and ‘legal representatives’ are con- 
strued to mean executors or administrators (fe Crawford s Trusts, 
2 Drew., 230); but they have, in some cases, been held to mean next-of- 
kin, ‘Vhug, where the bequest was to A, or, in the ease of his death, 
to the legal representatives of A, lis next-of-kin were held entitled— 
Bridge v. Abbot, 3 Bro. C. C., 224.0 The construction that the word 
‘ representatives’ does not mean executors or administrators, but nexte 
of-kin, is applied in general where there is no prior hife-estate preced- 
ing the gift toa person or his representutives— Re Crawford, 2 Drew., 
230, per Kinpersixy, V. C. (242). 

An ultimate limitation to the next personnal representative was held 
to mean the nearest of kin — Stockdale v. Nicholson, L. R., 4 By, 359 ; 
Cf. Re Grylls Trust, L R.. 6 Ky., 589. 


The context may show that, by ‘representatives’ are meant next-of- 
kin, as where the gift is to them equally—Aimg v. Cleveland, 4D. and 
J.,477; see Re Grylls Trust, LR. 6 By, 589. In a settlement 
the words © to pay to the legal representatives on a due course of 
administration” were held to amount to a direction to pay to the next. 
of-kin, and not to the executors or udminmstrators— Uriggs v. Upton, 
L. R., 7 Chan , 376. 


A gift to * persons hereinnfter appomted executors” in’ equal shares 
is a pift to them ns individuals and beneficinlly — Re Heashaw, 10 Jur, 
N.S., 837; see Harrison v. Harrison, ih, 6N1, Where executors were 
held to take beneficially, there beiny no disposition of the residue. 


82. Where property is bequeathed to any person, 

Bequest without he is entitled to the whole inter- 
words of limitation. est of the testator therein, unless 
it appears from the will that only a restricted inter- 
est was intended for him. 


This section applies to Hindus, etc. under the Hindu Wills Act, 
AXI of 1870, s. 2. 


In England, in wills prior to 1838, a devise of lands to a person without 
any words of limitation confers an estate for life only— Hawk., 130. This 
technical rule having been found generally subversive of the actual 
intention of testutors, it was enacted by #, 28 of the Wills Act, 1 Vict, 
c. 26, that “ where any real estate shall be devised to any person with- 
out any words of limitation, such devise shall be construed to pass the 
fee-situple or other the whole estate or interest which the testator had 
power to dispose of by will in such real estate, unless a contrary inten- 
tion shall appear by the will.’ The Courts, however, have always 
leaned towards enlarging indefiuite devises in wills prior to, or not 
subject to, that Act ~ Bolton vy. Boltos, L. R., 5 Exch., 145; Pickh- 
well v. Smeer, L. R., 7 Exch. (Exch. Ch.), 105; and Re Harrison's 
Estate, L. B., 5 Chan., 408. 
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It haa been held that s. 28 of the Wills Act only applies to estates 
vested in, or in the power of the testator, and not to estates or interests 
created de novo by A will— Nichol/s v. Hawhes, 22 L. J., Chan, 255; 
(S. C.) 10 Hare, 342. In that case the testator devised his real estates 
to a deviaee in fee, with certain annuities or annual rent-charges to two 
Antisitunte, and it was held, that the annuitants took the annnities for life. 
If the testator bad merely the rent-charge in fee, a devise of it, without 
words of limitation, would have passed the testator'’s entire interest. 
“All the anbsequent eases down to Aerr v. Middleser Hospital, 22 L. 
J., Chan, 355, confiem the principle that a pift aampliciter is only an 
annuity for life’— per Woon, Vo C.. 1b., 256; wee Bent v. Cullen, 1. K., 
6 Chan. 234. An to annuities, see 6. 100, tifra, which is in accordance 
with the principle enunciated 

Where a teatutor gave to hianiece the house she lived in, and grass 
for » cow in Gillfield, it was held, that she took an estate in fee-simple 
in the house — Reay v. llaelinson, 29 Beav,, 88. 


Contrary Intention ~—A contrary intention is not shown merely 
because another devise in the «ame will contains words of limitation — 
Wisden v. Wieden, 2 Sm. avd Gill, 396. Inu Grarenor v. Watkins, 
LB R,6© PVP. 500, a contrary intention was gathered from the will from 
the fact that an estate to one devises could not come into existence 
unless another estate were construed to be a life-estute. See Brook v. 
Brook, 3 Sm and Gf, 20, 

A devise of the ancome of land passes the fee— Manaozr v. Greener, 
LW, 14 By, 406 

Flindu law, —Nevordivg to Hindu law, a devise in general terms 
without words of inheritance, or with words imperfectly deseribing an 
estate of inheritance, will pass the entire estate of the textator, unless 
a contenry ietention appeared from the context— Mayne's Hindu Law, 
§ 357, viting Tagore v. Tagore, 9 BL OL. R., 395; Sursutty v. Poorno 
CAunder, 4 W WH. 55. 


According to the gofteral Ilindu law, in cnae of wille to which the 
Hindu Wills Act is not appheable, under a gift of ummoveable property, 
the wife of the testator tukes only a lite-estate withont power of 
alienation over it; whereas under a gift of moveable property she 
takes an absolute estate — Koouhehart Dhur vy. Premchand Dat, CL R., 
5 Cale, 688; (8S CL) S COLA R, 561, Tn order to give bis wife amore 
absolute eatute, to necessary for the husband to give ber iu express 
tering a heritable right or power of alienation — bid. 


83. Where property is bequeathed to a person 

Beqnest in the alter» With a bequest in the alternative 
native orto a class of to another person, if a contrary 
ree intention does not appear by the 
will, the legatee first named shall be entitled to the 
legacy, if he be alive at the time when it takes 
effect ; but if he be then dead, the person or class 
of persons named in the second branch of the alter- 
native shall take the legacy. 


Lilustrations. 


(a.) A bequest is made to 4 orto B. A survives the 
testator. B takes nothing. 
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_ , A bequest is made to A orto RB. A dies after the 
date of the will, aud before the testgtor. The legacy 
to R. 


v. Nucella, 1 Russ. 165; Attwood v. Alford, L. R., 
2 Eq, 479. 


(c.) A bequest is made to 4 or to B. A is dead at the 
date of the will, The legacy goes to R. 

In case of the original gift being to a class living at the teatator's 
death, with a substitutional gift confined to the children of the per- 
sons comprised in the class, the substitution will have no effect in regard 
to those who never became members of the class—Shergold vy. Bone, 
13 Ves, 370; Smith vo Farr, 3 Yoand C., Exch, 328 So, where the 
gift is to aclass or their issue, and the gift is clearly substitutional, the 
issue of members of the class who were dead at the date of the will 
will not tuke— Congreve v. Palmer, 16 Beav., 435, 


The section itself seems to contemplate the gift being in the first in- 
stance to @ person, and not to aelass of persons or to several individuals 
nominatim. It would seem, however, that where there is a gift to 
several persons nomimatin, with a substitution of their issae, the fret 
that one of the persons so named is dead, will not: prevent his issue 
from taking -— Hunnan v. Simms, 2 DeG. and J., 151; doe v. King, 16 
Beav., 46; Hobgen v. Neale, L. K., 11 By. 48. 


(d.) Property is bequeathed to A or his heirs, A 
survives the testator, 4 takes the property absolutely. 


(e.) Property is bequeathed to A or his nearest of kin, 
A dies in the lifetime of the testator, Upon the death 
of the testator, the bequest to de nearest of kin takes 
effect. 


(f.) Property is bequeathed to A for life, and after his 
death to B or his heirs. A and B survive the testator, 3B 
dies in A’s lifetime. Upon 4’s death the bequest to tne 
heirs of B takes effect. 

Girdlestone v Doe, 2 Sim., 225; Porter’'a Trust, 4K and J., 188; 


v. Ridehalgh. L. R. 9 Eq , 395. 
As to substitution, see Uheobald, $45. 


(y.) Property is bequeathed to A for life, and after his 
death to B or his heirs. B dies in the testutor's lifetime. 
A survives the testator, Upon A's death the bequest to 
the heirs of B takes effect. 


See Smith v. Smith, 8 Sim, 353; Re Hotchhias's Trusts, L. R., 
8 Eq., 643; Haberyham v. Ridehalyh, L. R., 9 bby., 395. 


In illustration (/), the class is ascertained at the testator's death ; 
in this illustration, at 4°s death—Jve v. King, 16 Beav., 46; Jobgen 
v. Neale, L. R., 11 Ey., 48. 


This section applies to Hindus, etc., under the Hindu Wills Act, 
AAXAIL of 1870, 5 2. 
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In England, under a gift to a person or class of persons, or to another 
person or clase of persons, for’ was formerly read ‘aad,’ the legatees 
taking equully —Eccurgv. Brooke, 2 Cox, 213; Horridge v. Fergusson, 
dac., 583, The principle, however, of these cases has not been followed, 
and now, in such cases, oor’ ia considered in general as substitutional, as 
in a gift to A or his issue or children, A will be entitled, if living at the 
Geath of the testator or period of distribution 5 if not, hig issue or 
children will be entithed-- Vontague v. Nucella, |) Ruas., 165; Gittings 
v, Mae Dermot, 2 M. and K., 69; Whitcher v. Penley, 9 Beav., 477; 
Blundell v. Chapman, 10 Jur, N S., 332. So under a gift to the 
children or grandchildren of A, if all the children of A are living, 
they alone will be entitled — VWargison v, Hall, 10 Jur., N.S., 89. 

In some cases gifts in the alternative have been held void for un- 
certainty —) Juru., 372, 514. 

It appears to be now established, that when there is a bequest to A 
or his heirs, the ‘ar, generally speakiog, imples a substitution, so as to 
prevent a lapec— Williams on Executors, PEE8-19, 1216, 

A gift te Aor B, or to A or his children, as © may appoint, is not 
substitutional, and ino default of appointment it) goes among all the 
appointees equally ~Peany v, Turner, 2 Ph. 493; see White's Trusts, 
Joh. O56. 

Contrary intention. — Where it appears from the will that the oripi- 
nal ond snbsttuted legatees are to take eo-ordinately, * or’ will be read 
‘and’ Hichardson vo Spraag, VP. Wins, 433. There, the gift was to 
such oof the testator’ duughters or daughters’ children as should be 
fiving ont her son's death “without considering any superiority or 
eldership whatever” 


Son gift to cluldren living at the period of distuibution or their legal 
representatiers is construed acyift te children then living and the isue 
of those then dead — Aig vo Cleredand, 4 DeG. and J, 477; Re Philp's 
Wil, LR, 7 Ry. bb; Burtv. Mellyar, L. Ry 14 Eq, 160; see 
Wong field v. Wingfield, LD RYO Chan Div. 648, 


If the testator, at the time of making his will, must have been 
acquainted with the fact of the death of the parent to whom the gift is 
pivenin the first instance, the rule will be departed from— Re Jurdan, 
OL. ‘PL, N.S. 807, cited by Vheobald, 344—5, 


84. Where property is bequeathed to a person, 
Effect of words des. 204 words are added which des- 
cribing a clase added eribe a class of persons, but do 
— bequest to a pers not denote them as direct objects 
of a distinct and independent gift, 
such person is entitled to the whole interest of the 
testator therein, unless a contrary intention appears 
by the will. 


Illustrations. 


(a.) A bequest is made— 
to A and his children, 
to 4 and his children by hia present wife, 
tu aud his heirs, 
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to A and the heirs of his body, 

to 4 aud the heirs male of his body, 
to A and the heirs female of his body, 
to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representatives, 

to A and his personal representatives, 
to A, his executors and administrators. 


In each of these cases, A tukes the whole interest which 
the testator had in the property. 


(b.) A bequest is made to A and his brothers. 44 and 
his brothers are jointly entitled to the legacy. 


(c.) A bequest is made to A for life, and after his death 
to his issue. At the death of A the property belongs in 
equal shares to all persons who shall then answer the 
description of issue of A. 


This section, which applies to every kind of property, agrees generally 
with the lawin Hoagland as te persomity. It does not apply to Hindus, 
ete. See Hindu Wills Act, XX of 1870, 8. 2. 


By the English Jaw. the general rule is. that where the personal pro- 

erty is given in terms that would carry the fee-simple in land. the wilt 
ie absolute— Appleton v. Rowley, L. RK. 8 Eq. 139, A bequest to* A and 
his legal representatives’ Zuydor v Beverley, 1 Coll. 108), ta * A ated 
his heirs or representatives’ ; Appleton v. ltowley, LL. Ru 8 Bq, 139; 
Lugar v. Harman, \ Cox, 240), gives the absolute imterest, the additional 
words being merely words of dimitation, and not of purchase. Soa 
bequest to A and the heirs of bis body will pass au absolute estate — 
Seale v. Seale, 1 P. W., 290. 

Again, if there be a gift for life, and then to lis executors or adminia- 
frators or tohis personal representatives (Arern v. Lloyd, LR. 5 Fy., 
388; Alger v. Parrot, L. KR, 3 Eq . 328, or to A for life, and alter 
his decease to the heirs male of his body, A takes an absolute estate — 
Bulton vo Twining, 3 Mer, 179. 

Bv English law, however, where there is a bequest te «A and his 
children’ aimpliceter, and there are no children living at the date of the 
will, but there are at the testator’s death, A and such children will take 
jointly —Buffar v. bradford, 2 Atk., 220; De Witte v. De Wille, 
11 Sim., 41: Mason 6. Clarke, 17 Beav., 126; Wild's case, 6 Rep. Ub, 
Wb; Campbell vy. Bouskell, 27 Beav. 325, Bong v. Byng, vo HLL, 
Ca.171. Uf there are no children then living, A takes absolutely, 
thengh he may afterwards have children — Scall v. Scott, 15 Sim., 47; 
Wild's case, supra. It seems, that a slight variation in anfficient to 
change the construction and give a life-estute to the parent with 
remainder to his children (Ward v. Grey, 26 Beav., 4945), whether 
born in the testator’s lifetime or ufter his decesse— Faughan v. Afarg. 
of Headfort, 10 Sim., 639. 642; Jeffrey v. De Vure, 24 Weav., 296. 

In England, where real estate ix devised to aman and hia children, he 
having none at the time, the word ‘children’ is taken as » word of 
limitation. Hut if the parent has children at the time of the d 

, prima face, he and iis children take jointly. 
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The rile in Wilds case does not apply to personalty—Audsley v. 
,1D. Fo and J, 226; Agnew v. Malihews, 1 Mad. HW. C. R., 17. 


The word ‘issne’ imports, prima facie, vildescendants, As regards 

al estate in England, it in in general construed asia word of limitation 
and aa xynonymena with ‘heirs of the body.” See Slater v. Danger- 
field, 13 M. nid W.., 263,272. Under a bequest to A and his issue, an 
abaolute interest passes to A—Lyon ve Mitchell, 1 Madid., 467; Re 
Stanhope's Trusts, 27 Boav,, 201. 


Contrary intenton.—If it appears from the context of the will that 
the testator did not use the wordaas words of limitation, but that the 
purest atl isane take concurrently (utter v. Onunaauney, 4 Russ., 70; 
Clay v. Peanington, 7 Siw, 370; Law vy Thorp, 27 Te 3, Chan. 649); 
or thnt the feane, &e oare to tuke on the testator’s death as purchasers 
or by aubstitution (de Stonhope'a Trusts, 27 Beav , 201), the ‘issue,’ &c., 
will take by purchase, 


So, where there jen gift of personalty to A for life, and after his death 
to hin issue (Anaght vy. Billie 2 Bro CLL, 5695 «ee illustration (e+ to 
thin section’, or te A for dif’ and othe issue of her body lawfully 
beyvetten, on failure of which to cevert to my heita, Ao will take only a 
Hfo-interest —Aic parte Wyach, 5 DeG. Mound G.. 18%; Goldney vy. 
Crabb, 19 Beav., 338; see Herriwk v. Frankdin, L. ., 6 Eg., 598. 


85. Where a bequest is made toa class of per- 

tone oe SOUS Under a general deseription 

under agene. Only, no one to whom the words 
ordinary sense appheable shall take the legacy. 


This section apples to Hindus, ete, under the Hindna Wills Act, XXI 
of $870, 9. 2. 


A gift to a clase implies an intention to benefit those who constitute 
the esas, and te exclude all others: bat a gaft to individuals described 
by their several names and descriptions, thongh they may together 
eonatituce a class implies an intention to benefit the individuals named, 
Ina gitt to niches you look te the deseription and enquire what indi- 
vidants nnewee toot and thow who do answer to it, are the feyatees 
deseribel 0. Tt a testator give a leguev to be divided amongst 
the ohildren of 4 atu particular tine, those whe eanstitute the eles at 
the particular tine willtake; butaf thelegaey be given te BC, and 2, 
children af 4, as Cenants-tn-common, and one die before the testator, the 
survivora will not take the share of the deceased child— Barber v. 
ber, 3 My. and Ce 688, per Loap Corresitan, Generally 
every person who ad the dumeof the testutor’s death falls within the dea- 
erthed chases of children, with be entitled 5 bat where it appears from 
expreas declaration, er lene inference upan the will, that the testator 
intended te oonhine his bequest to those only whe answered the descrip. 
tien at the dute of the enstrament, such intention muat be carried into 
oftovt —Nhervr vo Bihop, a Bie CoC 55. A Court of Equity, however, 
ja always anxious te in dade all children in existence at the time of the 
testater’s death, amd paroculadly when he stands in the relation of 
parent to cluld.  Presuming that he intended todo lis duty in) pro- 
viding for all hia children at his death, the Court will lay bold of any 
general expression to give effect to bis presumed intention, and will 
not permit auch general expoeaiin te be narrowed by the context — 


v. Cock, 7 Ves, 609; Freemuntle v. Taylor, 15 Ves., 363; 
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In re Deighton's Trust, L. R., 2 Chan, Div., 783 ; Williams on Exes 
cutors, 1093-4, 


A child en ventre sa mére is considered to be in existence at the tes- 
tator's denth (Clarke Vv. Blake, 2 Bro. C. C 7 319; Pearce ¥. Carrayton 
L. R., 8 Chan., 969; see In re Emery's Estate, L. R., 3 Chan. Div., 300 + 
sce a. 86, infra), and will be included ina bequest to children, Children 
not en ventre sa mére, and born afterwards, will not be included, althonch 
the ra i be to children ‘begotten or to be begotten’ or ‘that 
may be born'—Sprackling v. Ranier, 1 Dick, 344; Eurly v. Middleton, 
14 Beav., 453. “© Where a bequest is made simply to a described clasq 
of persons, the thing bequeathed shall go only to such as shall be alive 
at the testator’s death "—s. 98, infra. — 


Any child who falls under the description at the period of distribu. 
tion is entitled, although not born nat the testator’s death (Hughes v, 
Hughes, 14 Ves., 256); but no child born after the period is entitled 
(Gimblett v. Purton, LR. 12 Kg , 4273 see Tredell v. fredell, 25 Beav , 
485; Bateman v. Gray, LR, 6 Bq. 215), even where the words ‘born 
or to be born’ are added— Whitbread vo St. John, 10 Ves., 152; 
Parsons vy. Justice, 34 Benv., 598. 


A testamentary wift by a married man to his ‘family® should be read 


as wgift to his children to the exclusion of his wife —Ja re Hutchinson, 
L. R., 8 Chan. Div., 546 


86. The word ‘children’ ina will apples only 

‘onstruction of to lineal descendants in the first 
terms. degree ; the word * grandchil- 
dren’ applies only to lineal descendants in the se- 
cond degree of the person whose ‘children’ or 
‘orandchildren’ are spoken of; the words ‘ne- 
phews’ and ‘nieces’ apply only to children. of 
brothers or sisters; the words ‘cousins’ or ‘ first 
cousins,’ or ‘cousins-german’ apply only to chil- 
dren of brothers or of sisters of the father or mother 
of the person whose ‘cousins,’ or ‘ first cousins,’ 
or ‘cousins-german’ are spoken of ; the words ‘ first 
cousins once removed’ apply only to children of 
cousins-gerumin, or to cousins-german of a parent 
of the person whose ‘ first consins once removed ’ 
are spoken of ; the words ‘second cousins’ apply 
only to grandchildren of brothers or of sisters of 
the grandfather or grandmother of the person whose 
‘second cousins’ are spoken of ; the words ‘issue’ 
and ‘descendants’ apply to all lineal descendants 
whatever of the person whose ‘issue’ or ‘ descend- 
ants’ are spoken of. Words expressive of colls- 
teral relationship apply alike to relatives of full and 
of half-blood. All words expressive of relationship 
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apply to a child in the wom) who is afterwards born 
alive. 


This section does not apply to Hindus, etc. See Hindu Wills Act, 
XXI of 1870, 6. 2. 


The words ‘child' or ‘children’ are in general construed strictly 
as not extending further than the immediate descendants of the per- 
sonn named— Pride v. Fooks, 3 DeG. and J 252, They do not aluile 

randchildren or great grandchildren— f/odland v. Wood, L. R., 11 

ra, 91.) The words may be used as words of limitation in the sense of 
issue— Byng v. [tyay, JOH. L. C., 171; see illus. (a) tos. 84, supra, 
and notes thereto. 


"Children simplieiter will inelade children by any marringe 
(Critchett yo Tuynton, 1 Ro and My., 541), unless there is a clear inten- 
tion to exclude children by a partienlar marringe (Slarers vy. Barnard, 
2 Y.and C., 539), See Isaac vy. Hughes, 1. R., 9 Eq. 191, 


It hax been held, that where the gift isto the children of a per. 
aon deceased, whe has only prandchildcen living at the time, that the 
grandchildren will tnke (Berry vo Berry, 3 Gith, 134). and they will 
tnke to the exclusion of great) grandchildren (Fean v. Death, 
23 Beav., 73). 


So ' grandchild’ and‘ grandchildren’ are strictly construed and limit- 
ed to their primary meaning of children of children — Orford (Lurl of ) 
v. Churchill, IV, and B., oy. 


In In re Blower's Trusts, L. R. 6 Chan , 351, the Court, reversing 
the decision of Stuart, V.C, TL Ra Y1 Eg., 97, confined nephews 
and nieces to their primary signification, so as not to include great 
nephews or great nieces. 


‘Cousins’ préoma facie inenn ‘first: cousins '—Stoddart v. Nelson, 
6 DeG. Mo and G., 68, * Conusins-verman’ do not include the des- 
cendante of first cousins —Sanderson v. Bayley, 4 M. and C., 56. 


Under a gift to‘ first and second cousins, all of the degree of se- 
cond cousing will be indluded — Charge ve Goodyer, 3 Rusa., 140. 


‘Second coun! dees not inchide ao first cousin once removed— 
1, Corporation of, vo Collins, 15 Sun, Sal. 


The word ‘issue’ may be used as a word of limitation—Slater v, 
. 15 M. and W., 263; sve illus, (a) tos. 84, aupra, 


A gift to the ¢ issue of A° will comprise all those who can claim as 
from, or through the person to whose rene the bequest is 
v. Norburg, 13 Ves... 340; Williams on Executors, 1116. 


Under a gill to A's widow for Life. and after her decease to her 
‘oflapring, it was held, that A's children, who survived lim, were entitled 
to the exclusion of grantelildren—Lister vo JTidd, 29° Beav.. 618: 
es nov. Beasley, 3 Drew, 7. , 


It seems ‘issue’ will be restricted to mean children, if it appear that 
the testator inteaded #0 to use it, aa where the word is coupled with 
* parent’—Siey v. Perry, 7 Ves, 522; Martin v. Holgate, L. R. 1 H. 
~ 473; Heaeman v. Pearse, LR. 7 Chan., 275; 2 Jacm., 106. 


Bat the words ‘issue lawfully begotten will not limit the bequest to 
the wsue of A~—Aoane v Jones, 2 Cull., 516. 
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A gift to ‘the descendants of A, is a gift to all descendants liv; 
the period of distribution, and they take per capita—Crossly ie ies 
Amb., 397; Buller v. Stratton, 3 Bro. C. C., 367. : 


According to the rule as to half-dblood, which is the same in India ae 
in England, gifts to brothers and sisters generally will include half- 
brothers and sisters, and their children will take under gifts to nephews 
and nieces— Grieves v. Rawley, 10 Ha., 63, 66. There must, however, 
be a blood-relationship, so that widows or widowers of deceased brothers 
or sisters will not be entitled under such gifis—AMussey v. Berkeley, 
2 Ed., 194. 


87. In the absence of any intimation to the con- 

Words expressing trary, inthe will, the term ‘ child, 
relationship denote ‘son,’ or ‘daughter,’ or any word 
cee pape rel’ which expresses relationship, is 
relatives reputed legiti- to be understood as denoting only 
mate. a legitimate relative, or where 
there is no such legitimate relative, a person who has 
acquired, at the date of the will, the reputation of 


being such relative. 


Illustrations. 

(a.) A, having three children, B,C, and D, of whom 
Band C are legitimate and J is illegitimate, lenves his 
property to be equally divided among ‘his children.’ 
The property belongs to Band Cin equal shares, to the 
exclusion of U. 


(b.) A, having a niece of legitimate birth, who has 
acquired the reputation of being lis niece, and having no 
leyvitimate niece, bequeaths a sum of money to his niece. 
The illegitimate niece is entitled to the legacy. 


(c.) A, having in his will enumerated hia children, and 
named as one of them RB, who is illegitimate, leaves n 
legacy to ‘his said children.’ L will take a share in the 
legacy along with the legitimate children. 


(d.) A lenvesn legacy to the ‘children of RB.’ RB is 
dead, and has left none but illegitimate children, All 
those who had, at the date of the will, acquired the repu- 
tation of being the children of B, are objects of the pift. 


(e.) A bequeathed a legacy to ‘the children of B.” B 
never had any legitimate child. Cand D had, at the date 
of the will, acquired the reputation of being children of 
B. After the date of the will, and before the death of 
the testator, E and F were born, and acquired the reputa- 
tion of being children of BA. Only C and D are objects 
of the bequest. 
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(f.) A makes a bequest in favour of hia child by a 
certain woman, pot his wife. 7A had acquired at the date 
of the will the reputation of being the child of A by the 


woman designated. B takes the legacy. 


(g.) Amakes a bequest in favour of the child to be 
born of 2» woman, who never becomes lis wife. The be- 


quest ja vod, 


In case of Hlegitinate children, the reputation of being the children 
ofa particular pereon dust, ander this section, have been acquired at 
the dute uf the will. Accordingly, the cuses in Kughind of bequests to 
future Hleyitimate childeen bor between the date of the will aud the 
testator's death, being held good ax to children who have acquired the re- 
putation of being the children in question, do net apply, See Occlestoue 
vy. Fullulovr, LU, 9 Chan, 1475 Inve Goodwovs Trusts, 1. J., 
17 Hey. 3455 nee also the judgment of Lown Senporag and the dicta of 
Loape Crmemsprorp and Cononsarin Jfdl vy. Crook, LR, 6 Hof LL, 
976. The clild te illustration (yg ) conld not, of course, at the date of 
the will, have acquired the reputation of being the child of the testator. 


Prior to the decision of Occlestone vo Fullalove, L. 2.,9 Chan., 147, 
it was held, that yift te prospective ilegitunate children was void as 
being agninat public policy — Medworth v. Pope, 27 Beav., 715 Pratt v. 
Matthew, 22 Beuv., 82 


Hiustration (f) follows the case of Gordon v Gordon, 1 Merivale, 
Ju Pratt Vv Matthew, ied envy ‘ 339, Looxp RomMInLy Bic): ——_** It is, 
undoubtedly, trae, that a child en ventre aameére muy acqnire a name 
by reputation although illegitimate and a suinilar proposition was laid 
down by Lory Sr. Leonauns in da re Connor, 2.3. wand Lat., p. 460. 


(h.) A mnukes a bequest in favour ot the child of which a 
certain woman, not married to him, is pregnant. The be- 
quest is valid. 


Although a bequeat, without reference to the parent, to the child of 
which a certain woman is eaceanfe, is good, asin this tHluatration, it 
wevtus that a gift to nehild of which w woman is enceinte by a purticular 

raonm in void for uncertainty,- ¢g., a bequest to‘ suchebild as 4A’ cnot 

the wife of the testator) may bappen w be eaceinte of by me." Karle 
v. Woeleon, 17 Ves, © 


Vhia acetion docs nut apply to Hindus, etc. See Hindu Wills Act, 
AAI of 1970, @. 2. 


The rule cannot be too broadly atated, that the description of ‘child,’ 
‘aun, ‘isaue, and every word of that species must be taken primi facie 
te mean leyitimate child, son, issue—per Loup Expon, Wilkinson vy. 
Adam, 1 V. and B, 422, p. 462, ‘This rule will not yield to mere con- 
eae or to anything short of the clearest evidence of an opposite 

ntention— per Loan Curuusrorn, in filiv Crook’, L. ., 6 HL. L., 276. 
"The intention may be shown in the will either by express designation 
ar by ce oe we ees 


But extrinsic evidence can be received only for the pa of 
g who bad acquired the reputativn of being the chitdren : 
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the person named in the will (Wilkinson v. Adam, 1 V. and BR. 420- 
Swaine v. Keunerley, tb., 469), and that the testator had knowledge of 
the fact of the reputation (fe Herbert's Trust, 1 Jou and HH. 121; 
Tytler v. Dalrymple, 2 Mer., 419). ; 


In the case, however, of Barlow v. Orde, 5 Bi Ws. R. (PoC. 1, in whieh 
the Court had to consider the meaning of the word ‘children’ in’ the 
will of a Col. Skinner, whose origin was unknown, and who died in 1e4] 
leaving illegitimate children whom he had 80 recognized, the Privy 
Council held that English law did not apply to him, and that from 
the text and surrounding circumstances the word * ehildren' might 
be interpreted as referring to illegitimate children. The case of Bar- 
low v. Orde was a case to which the Succession Act did not apply. 


legitimate children.—In a bequest to ‘all the children of 4," where 
there are both legitimate and illegitimate children, the Jatter are 
excluded, and no extrinsic evidence 1s admissible to show the intention 
of the testator — Alls v. Houston. La. R10 Chan. Div. 236; Carteright 
v. Vawdry, 5 Ves, $30. In Laker vy. Hordern, LL. KV Chan, Div. 
644, the testator gave all his property to his dauubters, and there were 
illegitimate, but no legitimate, daughters ; and Bacon, VOC. held, that 
the illegitimate daughters took under the bequest; but that case was 
dixseuted from by Manixs, V.C., in Adds v. Houston, on the ground 
(following Dorin vy. Dorm, LR. 7 TE. 1... 568) that as the testator was 
married, there was a possibility of his having legitimate daughters, 
who would take. 


Where a testator made a special and distinct: provision far J. AL, 
the illegitimate child of his daughter A. J, the Court of Appeal held, 
that this was inconsistent with an intention to include J. AL. in a 
subsequent general gift to A. J's children—MMegson v. Hiidle, LR, 
15 Chan. Div., 198. 


The latter part of the section is not quite clear, as the last words, 
* such relative’ would, on a strict grammatical construction, appear to 
mean ‘such legitimate relative. Tf this be the proper construction, 
it would follow that where there were no levitimate relatives” of the 
deseription in the will, the illegitimate * child, ‘son, ‘daughter, &e., 
must, in order to take under the will, have acquired the reputauion of 
being the legitimate * child, ‘son,’ or * daughter, &e., at the date of the 
will, That such was the construction intended by the Legislature seems 
to be indicated by the margial note to the section, that *! words ex press- 
ing relationship denote only legitimate relatives, or failing such, relatives 
reputed legitimate.” This construction, however, is not borne out by the 
illustrations to the section, which follow the rule of Engli«h law, that where 
there ure no legitimate relatives, the persons, who being dlegitimate. bave 
acquired atthe date of the will the reputation, not necessarily of legi- 
timucy, but of being the child!’ ‘son,’ or‘ daughter, Ke. ias the case may 
be) of the particular person, will take under the descriptions of * child,’ 
‘son, or ‘daughter, &e ; see illustgations (2), (e), and ( f ), where the 
iNegitimate children of Bare declared to take under the description 
of * children of BY where they are reputed to be the children (not 
legitimate children) of B.— Wilkinson v. Adam, 1 V. and L., p. 452% ; 
Eurle v. Wilson, 17 Ves., 528. 


Intimation to the contrary in the will.—If legitimate children are 
identified by name (see Clifton v. Goodban, 1. KR. 6 By, 278; 
Meredith vy, Farr, 2Y¥. wud C., 525), or other sufficient description, 
they will be entitled tu take—Metham v. D. of Devon, 1 P, 
Wras., 529. Thus, where there is a bequest to the children of A 
now lioing, and A hasouly illegitimate children (Dover v. Alexander, 
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2 Hare, 252, per Wionam, V.C), or to the children of a deceased 
person who bad only illegitimate cnildren (Tytler v. Dalrymple, 
2 Mer. 419; Edmunds v. Feasey, 29 Besv., 233; Hlustration (d) ), or 
to the children (pl.) of a deceased person who had bat one legitimate 
child and an illegitimate child (Gill v, Shelley, 2 Russ. and My., 336 5 
Leigh v. Byron, \ Sm. and Giff, 486), the illegitimate children will 
take under the will, Where the gift was to the testator’s sister, by her 
maiden name, and hee children, who were illegitunate, the cbildren 
were held to be entitled—Sucaye v. Robertaon, L. Ri, 7 Eq., 176; 
ace Luher v. Hordern, 1, RU Chan. Div., 644. In Wilkinson v. Adam, 
LV. and 1, 422 (already referred to), the testator, who was a married 
man, bat hud illegitimate children by A, after making specific devises to 
his wife, and also to A, devised the whole of lis estate in trust for the 
children he might hive by the suid A, and the dlegitunate children at 
the date of the will were held to be entitled. See also Lepme v. Bean, 
L. KR, 10 Bg, 160, 


The intention to inclade illegitimate children need not be expressed 
in dangeage which i necessarily susceptible of only one interpretation, 
but it ts autlicient if it is indicated ino a way that excludes the pro- 
bability of an opposite intention having existed in the mind of the 
testutor-- per Loawp Curiemsroap in dill v. Crovk, 1. oR. 6 UL of L.., 
277. To that cone the testator’s daughter had gone through the marriage 
ecoremony with 4, her deceased sister's husband, and the vitt waa to 
wy “daughter 1, the wife of 4," and then for “the children of my 
enid daughter 20° 2? had children before the date of the will, and they 
were held to be entitted ander the deseription of the will, There 
could be vo posssbitity. of A and 2 having legitimate children between 
them, asthe tauiriage was invalid. The same rule would not apply if 
Aannd #8, though unmarried at the date of the will, might have married 
nod bad legitiinste children; see Ja re Ayles’ Trest, La. 1%. Chan, 
Div. 282. Ayain, lepitinate children will take with legitimate under, a 
bequest to the children legitiuate or legitimate of A; the latter class, 
however, being confined to those born at the date of the will— Barnett 
wv. Jugwell, 31 Beav, 232; 8 Jur, N.S, 787. 

If itis once ascertamed that legitimate children are to take with 
leyitimate children, a reference to the ‘said children’ will comprise 
both classes — Owen v. Bryant, 2 De. Mo and G., 697; see, however, 
Bagley v. Mollard V Round M,, 38h. "Phas, also, a natural danebter, 
included by description ina prior cluss of daughters, was held entitled 
to take with leguimate danvhters under a subsequent general gitt to 
‘my daughters’—— Warts v. Cubbit, 19 Beav., 421; Tugwell v. Scott, 

VAL. 

A bequest by an unmarried man or woman to his or her children can 
only take effect (it atall) in) favour of illegitimate children, since, 
under s. 46° of this Act (see 8. 18 of the Wills Act, 1 Vict, 
¢, 26) a will not made in exercise of a power of appuintment is 
revoked by the testator’s marrage, ‘This case is analogeas to the 

where there is no possibility ° leyitimate children to satisfy the 
terms of the bequest, See Pratt v. Matthew, 22 Beav., 328. 


If there is noe evidence on the face of the will to show that illegiti- 
mate children are intended, only legitimate clildren of a living person 
will take under ao gift te bia children. Thus, where the testator 
bequeathed an annuity tothe ‘eldest chill of 8B, and B had several 
illegitimate children at the date of the will, who were known to the 
testator, but bad vo others, either then or at the testator’s death, the 
bequest failed— Godfrey v. Daves, 6 Ves. 48. Where the testator bad 
three illegitimate children and one legitimate child, a bequest to all 
and every, bie child and children, at bis death, was held motto) °° 
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the illegitimate children, though there was a direction to pay each 
child one-fourth part of the tncome of his property —Carterright v. 
Vawdry, 5 Ves. 530; Re Wells, L. R., 6 By, 599. So,in Doria v, 
Dorin, L. R., 7 H. of L., 568, the testator, who had two ievitimate 
children by a certain woman, warried her, and the day after his marriage 
made a will, in which, after leaving her his real and personal property 
for life, he said,—“T leave her at liberty to direct the disposal of the 
property amongst our children by will at her death in such manner as 
she shell think At and should she make no will I desire that the 
property shall be divided equally among children by her” We had no 
ehild born after the date of the will, but he lived for some time after 
making it, and alwavs treated the two illegitimate children as bis own 
children. ‘The Court held, that subject to the life-interest of the wife, 
the real and personal property of the testator was undisposed of, 


Where there is a bequest to the children pf a person who hag Hlegiti- 
mate children at the time of the will, the fact that that person ia not likely 
from old age or any other cause to have other children, is not sufficient 
to entitle the illegitimate children to take under a bequest to their 
mother and her children— Paul vo Children, LR. 12 By, 165 Ja re 
Overhill’s Trust, 1 Sw. and Gif, 362, per Srvaagt, V.C. 


88.* Where a will purports to make two be- 
quests to the snme person, anda 
Rules of construc- : ; 
tion where a will Question arises whether the testator 
purports to make intended to make the second be- 
Gait: vesuestestus die quest. instead of, or in addition to, 
same person. . : : , ; 
the first, if there is nothing in the 
will to show what he intended, the following rules 
shall prevail in determining the constructiun to he 
put upon the will :— 


First.—If the same specific thing is bequeathed 
twice to the same legatee in the same will, or in the 
will and again in a codicil, he is entitled to receive 
that specific thing only. 


See Duke of St. Albans v. Beauclerk, 2 Atk., 638; Suisse v. Lowther, 
2 Hare, 432. 


Second.—Where one and the same will or one 
and the same codicil purports to make in two places 
a bequest to the same person o SIND OVC ORTECYENA 
or amount of anything, he shall be entitled to one 
such legacy only. 


Holford v. Wood, 4 Ves., 76; Garth v. Meyrick, 1 Bro. C. C., 30; 
Masning v Thesiger, 3 M. and K., 29. ; 


* This section and sa. 89 to 103 (both inclusive) apply to tha 
of Hindus, &o., in the Lower Provinces of Bengal and in the towns of 
and Bombay—Act XXI of 1870, s. 2. 
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Third.—Where two legacies of unequal amount 
are given to the same person in the same will, or 
in the same codicil, the legatee is entitled to both. 


Carry v. Pile, 2 Bro. C. C., 225. 


Fourth.—Where two legacies, whether equal or 
unequal in amount, are given to the sume legatee, 
one by a will and the other by a codicil, or each 
by a different codicil, the legatee is entitled to 


both legacies. 


Hooley v. Hatton, 1 Bro. ©. C., 389n, ; Creanvell v. Cresswell, 1. R., 
6 By, 69; Welson v, O'Leary, L. R. 12 iy, 525; L. R., 7 Chan., 448. 


Explanation.—In the four last rules, the word 
‘will’ does not include a ‘ codicil.’ 


This section apphes to Hindus, &e.. under the Hindu Wills Act, 
XX of IN70, 8. 2. 

It follows the English law. See Williams on Frecutors, 1295, 1302, 
aud notes ta Hooley v. Hatton, 2 White and ‘Tud, L. C., 321. 


The intention of the testator, when it can be collected from the will, 
overrides any presumpbon arising under these rules— Yockney v. Han- 
gard, 3 Hare, 620. And althongh two legacies piven by different instru- 
ments are equal, if they were iuitended by the testator to be cumulative 
(Lobley v Stocks, 19 Beay,, 392), or if, Chough differing in amount, the 
latter was tnteuded to be sabstitutional (dtussed ve Dickson, 404. LC, 
203), the intention will be carcicd into efleet, See Whyle v. Whyte, LR, 
17 Kap, 6; White and TPud. L. C., 334. 

Where the yatt was to trustees, and the Jegacies, which were of equal 
Amount and piven by the same will, were introduced by the words 
‘upon trust to pay,” and upon farther trust to pay,’ the levatee was 
held entitled to both— Burkenshaw v. Hodge, 22 WR, 484, cited by 
Theobald, 36, 


As to extrinswe evidence of intention.—Where the Court iteelf raises 
the presumption aginst deuble legacies, aa where, for mstance, two 
levaciws of equal amount are given by one mstrument, parol evidence is 
adhioaible to show that the testator mtended the legatee to take both, 
for that is in support of the apparent intendon of the will; but where 
the Court dees not raise the presamption, as where, for matance, legacies 
of equal amount are given aamplicter, by different instruments, parol 
evidence in wot admissilde to show that the ¢estater intended the levutee 
te tnke one vals, for that is in opposition to the will, 2 White and 
Tad. LL. C.. 336. 

In Hurst v. Beach, 5 Madd. 351, where a legacy of £300 was given 
by a will, anda legacy af £50) by a endicil, evidence was tendered 
to show that the teatutrix dad not mean the second legacy saa further 
pitt ot £500. Sir Jews Leach, Moi, amd.—"Such evidence cannot 
be received pwithout breaking in upon the primary rale, that parol 
evidence js not admissible aguiust the expressed effect of a written 
instrument.” See Cray v. Sharp, 1 My. and K., 5aY; Hall v. Hiil, 1 Dr. 
and War., 04, 116; and Lee v. Pai, 4 Hare, 216. 


This acetion expressly declares that the rules shall apply if there iz 
in the will to show what the testatur i : 
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Extrinsic evidence is 
place itself in the position of the testator —Afurtin 
2 Beav., 215; see 8s. 62, ante, and notes thereto. 
" Gifts by distinct instruments, though equal in amount, if 


Boe Race chien Piece thi ei cA 


(a.) A having ten shares, and no more,in the Bank 
of Bengal, made his will, which contained, near its com. 
mencement, the words ‘I bequeath my ten shares in 
the Bank of Bengal to BR.” After other bequests, the 
will concludes with the words “ and I bequeath my ten 
shares in the Bank of Bengal to BL” Bis entitled siinply 
to receive A’s ten shares inthe Bank of Bengal. 


_ , A having one diamond ring, which was given him 
by B, bequeathed to C the diamond ring which was given 
him by B. A afterwards made a codicil to his will, and 
thereby, after giving other Jeeacies, he bequeathed to C 
the diamond ring which was given him by 2. (ean 
claim nothing except the diamond ring which was given 


to A by B. 


_, A, by his will, bequeaths to B the sum of 5,000 
rupees, and afterwards, in the same will, repeats the 
bequest in the same words. J is entitled to one legacy of 
5,000 rupees only. 

Garth v. Meyrick, 1 Bro. C. C., 30; Holford vy. Wood, 4 Ves., 76; 
Manning v. Thesiger, 3 My. and K., 29. 


(d.) A,by his will, bequeaths to B the sum of 5,000 
rupees, and afterwards by the same will, bequeaths to B 
the sum of 6,000 rupees. ZB is entitled to 11,000 rupees. 


Yockney v. Hansard, 3 Hare, 622; Curry v. Pile, 2 Bro. C. C., 228. 


(e.) A, by his will, bequeaths to 2 5,000 rupees, and 
by a codicil to the will he bequeaths to him 5,000 rupees. 
B is entitled to receive 10,000 rupecs. 


Ridges v. Morison, 1 Bro. C. C., 388. 


(f.) A, by one codicil to his will, bequeaths to B 
§,000 rupees, and by another codicil bequeaths to hun 
6,000 rupees. B is entitled to receive 11,000 rupees. 


Johnatone v. Harroby, 1 DeG. F. and J., 187; Cresswell v. Cress- 
well, L. B., 6 Eq., 69. 


(g.) A, by his will, bequentha 500 rupees to B 
because ale was his uuree,” aud in auvuther part of the 
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will bequeaths 500 rupees to B “because she went to 
England with his children.” £2 is entitled to receive 
1,000 rupeea. 

Masters v. Afasters, 1 P. Wims., 423. 


(4.) A, by his will, bequeaths to B the sum of 5,000 
rupees, and also, in another part of the will, an annuity 
of 400 rupecs. ZB is entitled to both legacies, 

Hodges vy, Peacock, 3 Ves , 735, Generally a difference in the way in 


which two gifts are viven is in favour of their being cumulative. See 
Illus. (g)- 


(i.) A, by his will, bequeaths to B the sum of 5,000 
rupees, and also bequeaths to him the sum of 5,000 rupees, 
ifhe shall attain the age of 18.) 2 is entitled absolutely 
to one sum of 5,000 rupees, and takea a contingent inter- 
est in another sum of 5,000 rupees. 


89. A residuary legatee may be constituted by 

‘onatitution of ree anv words that show an inten- 
niduary legutee. tion on the part of the testator 
that the person designated shall take the surplus 
or residue of his property. 


Tltustrations. 


(a.) A makes her will consisting of several testamen- 
tary papers, in one of which are contained the following 
words: “I think there will be something left, after all 
funeral expenses, &c., to give to B, now at school, towards 
equipping him) to any profession he mav hereafter be 
appointed to.” Bis constituted residuary levatee, 


This is the case of Leynton vy. Bathe, 3 M. and K., 267. 


(b.) A makes hia will, with the following passage at 
the end of it. “€ LT beheve there will be found sufficient 
in my banker's hands to defray and discharge my debts, 
which I hereby desire B to do, and keep the residue for 
her own use and pleasure.” J is constituted the residuary 
legatee. 


This is the case of Boys v. Morgan, 9 Sim., 289. 


(c.) A bequeaths all his property to B, except certain 
stocks and funds, which he bequenths to C. B is the resi- 
duary legatee. 

This section applica to Hindus, etc., under the Hindu Wills Act, 
XXI of 1870, a. 2. 


1t is sufficient if the intention of the testator be plainly e | 
in the will, that the surplus of his estate, after payment of debts and 
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legacies, shall be taken by a person there designated —Williams on Exe- 
cutors, 1460, citing Hearne and Wigginton, 6 Madd., 120. 


A testatrix made a will which she declared to be her ‘last will and 
testament,’ and thereby appointed an executor, and after giving legacies, 
proceeded as follows: © After these legacies and my doctors’ bills and 
funeral expenses are paid, I leave (sic) to my sister AS. P.” and this 


was held to be a good gift of the residue to ML. P.—Re Bassett's Estate, 
L. RK. 14 Eq., 54. 


90. Undera residuary bequest, the legatee is 


Property to which eNtitled to all property belonging 
residunry legutee is to the testator at the time of his 
entitled. death, of whieh he has not made 
any other testamentary disposition which is capable 
of taking etfect. 


Illustration. 


A, by his will, bequeaths certain legacies, one of which 
is void under the hundred and fifth seetion, and another 
Japses by the death of the legntee, He bequeaths the 
residue of his property to Bo After the date of his will, 
A purchases a zamindari, which belongs to him at the time 
of his death. Bois entitled to the two legacies and the 
zamindari as part of the residue. 


This section apples to Hindus, ete, under the Hindu Wills Act, 
XXL of 3870, s 2. 

A residuary clingse will comprise all property which is not effectually 
disposed of by the will, whether by reason of lapse, remoteness of the 
bequest, or otherwise — Bernard vy. Mashull, 1 Jolin., 276 ; see Leake v, 
Robinson, 2 Mer., 392 

A will spenks trom the death of the testator («. 77, aupra). Accord. 
Ingly when property has censed to answer the terms of a specific 
bequest, as where steck is specifically given, but in the lifetime of che 
testator is converted into money, it fallx into the residue— Alay field v, 
Newton, 2 Coll. 620 (note), When all except certain property tn 
by a residuary clause, and the excepted property ia piven toa te 
who dies in the hfetime of the testator, the excepted property will pase 
under the residuary clause — Zrans v. Jones, 2 Coll., 516; Thompson v. 
Wadlelock, 4 DeG. and J., 490. 


But where the bequest of the residue or any part of it fails, it does 
not again become subject to the residuary gift, Thos, where part of it 
lapses, it goes to the next-of-kin —Lightfool v. Burstall, 10 Jur., N.3., 
308; Sykes v. Sykes, LD R. 3 Chan, 301. See s. 95, post. 


A testatrix gave certain lunds in the parish of H to A, B, and C, as 
joint tenantsais.-fee, and devised to the plaintiff “the rest of my free- 
hold hereditaments in the parish of Hf, and all my freehold heredita- 
ments in the parishes of, &c." The devise to A, B, and C' having 
been declared void, it was beld, that the lands comprised in that devise 
did not pass under the cift of the © reat of my freehold hereditaments tn 
the parish of H," but was andisposed of—Springelt v. Jenings, 1. it., 
6 Chan., 333. ‘That case was decided under s. 25 of the Wills Act, 
which is similar, as to real property, to ». 90 of this Act. M1 
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I. J., waa of opinion, that the section only applied where there was 
“what might be called a universal residuary devise,—that is tosay, a 
devise of all the residue of the testator’s lands,” 


Residuary gifl of surplua.—Where a will, after, making a number of 
bequests, directed’ that’ should there be any surplus after the above 
expenditure,” that surplus should go in a certain and legitimate way, it 
was held, that the gift of the ‘surplus’ was a gift of the residue, and 
that the preceding vequests would, in the event of their proving invalid, 
fill into the residue, and pase with it under the will—Dwarkanath 
Bysach vy. Burroda Persaud Byanch, \ COL. R., 5666 5 (S.C) — LR, 
4 Cnle., 443; nee Chapman v Brown, 6 Ves., 404; Mitford +. Reynolds, 
DWH, 165; Mik ve Altorney-General, L. K., 4 Ky, 521; Sadler v. 
Turner, 4 Veuw, 617. 


Juder a residuary bequest, nlegatee is entitled to immovenble as well 
as moveable property — Munmohun Ghosal v. Pureshnath Roy, 22 
W. RK, V74. 


A resicduary gift passes property over which the testator has a general 
power of appointment under 8. 56, and which he has ineflectually 
attempted to appoint. ‘Thus. where a testatrix, having ao power of 
appointment over aosumoof stock, appomted the rtock to her sons, A 
andl A and she dete the resdue of her property to A, and 2 died before 
her—it was held, that A was entitled ax residunry legatee to the 
share intended for [3 —Spooner's Trust, 2 Sim, NOS, 129. 


In England, where a testator «hows an intention not to inelnde 
certain property inca residuary bequest, effeet will be piven to his 
inteution-— Circuit v. Perry, 23 Beav , 275 > Dacers vy. Dewes, 3 P. 
Wins, 40. ‘This section, however, unlike 5,25 of the Hoghsh Wills 
Act, is toperative. 


91. Ifa legacy be given in general terms with- 

out specifving the time when it 

is to be paid, the legatee has a 

vested interest init from the day 

of the death of the testator, and if he dies without 

having received it, it shall pass to his representa- 
tives. 


Thia section applies to Hindus, ete. under the Hindu Wills Aet, 
XXL of 1k70, 0, 2. 


The Courts, from the earliest times, bave always been inclined to 
decide that estates devised! were vested — Duffield v. Duffield, 3 Bhizh., 
NS., 351, per Bese, C.J. 


* The law is aaid to favour the vesting of estates, the effect of 
which principle seems to be, that property which is the subject of a dis- 
position, whether testamentary or otherwise, will belong to the abject 
of gift immediately on the instrument taking effect, or no soon after- 
ware as such object comes into existence, or the terms thereof will 
vermit, Aa, therefore, a will takes eflect at the death of the testator, it 
Paws that any devise or bequest in favour of a person im esse,—t.e, 
without any intamation of a desire to auspend or postpone its operation, 
coufers an immediately vested interest.“"—1] Jarm., 799. A meredirec- 
tion to pay a legacy within twelve months or the like, does not postpone 
the veating, for this merely gives the time usually allowed to executors 

realize the asseta— Garthshore vr, Chalic, 10 Ves., 13. 
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The use of the words ‘to be paid’ in this section would seem to 
confine its operation to pecuniary legacies ; but it is submitted that the 
same principle which bas always guided the English Courts would be 
applied here in the case not only of bequests of all kinds of muveable 
property, but also of devises of immoveable property. 


The subject of vesting incase of legacies, where the payment or pos- 
session is postponed, or where the legacies are contingent on a specified 
. ° ° 2 Pad Ne 
uncertain event, is dealt with in Part XIII, post. 


92. If the legatee does not survive the testator, 

In what case alesn- the legacy cannot take effect, but 
ey lnpses. shall lapse and form part of the 
residue of the testator’s property, unless it appear 
by the will that the testator intended that it should 
goto some other person. In order to entitle the 
representatives of the legatee to receive the legacy, 
it must be proved that he survived the testator. 


Lllustrations. 


Ca.) The testator bequeaths to B * 400 rupees, which 
B owes him.” Badies before the testator, The legacy 
Jupses. 


(b.) A bequest is made to A and his children. A dies 
before the testator, or happens to be dead when the will is 
made. The legacy to A and his children lapses. 


So, where a bequest is to “ A and hix executors or administrators" 


(Elliot v, Davenport, 1 P. Wms, 83), or to and his heirs or represent. 
atives, and A dies before the testator, or happens to be dead at 
the date of the will, the bequest Inpses—.tppleton ve dtowley, Le KR, 
8 Ky., 139. Such bequests, it is to be observed, give A the whole 
interest ; see 8. 84, supra. 


(c.) A legacy is given to A, and in case of his dying 
before the testator, to B. A dies before the testator, The 
legacy goes to 


(d.) A sum of money is bequeathed to A for life, and 
after his death to B. A dies in the lifetime of the testator. 
B survives the testutor, The bequest to B tukes effect. 


(e.) Asumn of money is bequeathed to A on his com- 
pleting his eiyhteenth year, and in case he should die 
before he completes his eighteenth year, to B, A completes 
his eighteenth year, and dies in the lifetime of the tests- 
tor, The legacy tu A lapses, aud the bequest tu B duces 
not take effect. 


(f.) The testator and the legatee perished in the same i 
15 


114 SUCCESSION ACT. [Part Xt 


There is no evidence to show which died first. 
i . 
I The lewney will lapse. 


See Taglor on Evidence, pp, 208-11. 


This section applies to Hindus, ete,, under the Hindu Wills Act, 
XXI1 of 1870, 8, 2. 


The doctrine of lapae applies not only to personal estate, but also 
torent estate (Goodright vo Wright, 1 Po Wins., 397; Breit v. Rigden, 
Plow. $40), and to eavea of appointments by way of devise or bequest 
under powers of Marlborough v. Ld) Godolphin, 2 Ves. Sen, 61. 
Tn ease of powers, the appomtee must survive the donee of the power 
in order to take-- Freeland vo Pearson, 14.038 Kq., 658. 


Uf the devisees or Jewatee is dead oat the date of the will, although 
the word«a are to AL, hee erecutors, admiestrators, and assigns,” the 
Interest given will dapse— MVaybank vo Brooks, 1 Bro. C C., 845 see 
iiltatrntion (Ob). 


Te has been held, that parol evidence is not admissible to show that 
the testator knew ont othe time of the making of the will that the 
loprater wie dead Meyhank vo Brooks, 1 Bro. 0. C., 84 


A Yequest toon debter of the deft due from hin wall lapse like any 
other lesuey— Blhot y. Davenport, VP. Wis. 83, 


Intention of testator that legacy shall not lopse —In Browne v Hope, 
aR 1a Bg S48, where the festiter cave by wall the residue of his 
tes to titistees, fo prov the same to seven Tegatees named, in equal 
shares as tenants in cominon, and thea respective executors, adiminis= 
tinters, aed aasieos, aed deelared that such states shoud be vested in 
each degtes dimednitely upon the execution of the wall,—it was held, 
that the share of one of the deuatees who died after the date of the 
will, but hefore the testurar, diab tot belone to her levered representative, 
Poet Lieve Japacd Woe, V C . iil ee a A testator many prevent a 
Fegney teom dapsmg. bat the authornties show he must do one of two 
things: be anasto) clear words exclade lapse, or die must clearly 
Indicate who iste tuke in case the legatee should die in his lifetime " 
(p. dae). 


"Phas, abequest to such persons as A shall by deed or will appoint, 
and, in detault, te bis peateot-hin, will wo te the next-af-kin im the erent 
of A predeceased the testutar— ddwarda v. Suloway, 2 Ph., 625 ; Jones 
vy. Southall, 82 Heavy. 31. 


A mere Ceclvration that the gift shall nos lapse is pot effectual, see 
Aspinall vy Duekworth, 3o Beay 807. but if the testator, after such 
nlecdaration agmamiat dapse, goaves ndiegacy to 4 and his exeeutors and 
recleraterts trates, thes will be suttctent to show hat the executors and 
adtainistiators were to take a the event of d's deuth --~Subble vy. Cook, 
3 Atk. 57: 

Where a bequest i for the payment of debt to creditors, although 
the debts may have been discharged by a certificate in bankruptey 
(Me Soworbys Teast, 2K 680), or barred by limitation, there will 

ne hivtomes be theese of creditors whe do not survive the testator 

hidips ov. Philips, 3 Mare, 2st, Williamson v. Naylor, 3 Y. & C., 

by; but thea representatives will tukhe. Where creditors lave released 
their debts, ther mest clateas voluntiry lesatecs, and their legacies 
will he sulyeet te the geceral rule— Coppin v. Coppin, 2 PL Wuns., 295. 


The doctrine of lapse applies to contingent bequests —aee illustration 
(¢). Thus, in the esse ofa bequest to don hicaccomplishing his appreg- 
ticeship, and in cae he should die before he neeomplish his apprentice- 


ship, then ty the vlmer cliidren, A died baving accomplished his 
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apprenticeship in the testator’s lifetime. The legacy was held to lapse — 
Humberstone v. Stanton, 1 V. & 1B, 385; see Welluims vy. Jones, 1 Russ, 
§17. 

Where a bequest is in the alternative, as to A or his heirs, or to af 
or his issue, or to A or his children, the Sor’ is in general construed ns 
substitutional (sce s 83 and illustration (¢) to that) section, supra), and 
the bequest will not lapse by reason of -t'y death in the lfetime of the 
textator — Gettings ve M- Dermott, 2 M.& KK, 69; Re Porters Trusts, 
4K.& J., 183. 


Where there is an life-interest followed by a substitutionary eift, as 
where there is a bequest of a lite-interest to if, followed hy n Deepest 
to Bor his heirs, this has reference to A's dving in the lifetime ot 4, 
not of the testator, and if B predeceases the testator, the bequest will 
lapse —Corbyn v. French, 4 Ves, 48, 435; see Radwell vo Artel, 
3 Madd., 404, as qualified by Re Porter's Trusts, 4K o& J. 


A legacy doea not 93. Ifa legacy he given to 


lapse if one of two two persons jotntly, and one of: 


joint legatees die bes them dies before the testator, tne 
fore the testator. 
other legatee takes the whole. 


Tilustration. 


The legacy is simply to fand Bo A dies before the 
testator, 2B takes the legaey, 

Buffur v. Bradford, 2 Atk , 220 

This section apphes to Hindus, ete., under the Pindu Wills Act, 
XXII of 1870, s. 2. 

It is not necessarily eonfined to a bequest to feo persons jotutly, 
but is, it is submitted, equally apphieable to the ease of a bequest 
to any number of persons jointly —see Morey ve Berd, 3 Ver, G28. 

Where a bequest isto two or more as pout tenanta, and the wift to 
one is revoked (/fumphrey wv. Taylear, Amb, 136), or where one of 
the joint tenants is ineapable of taking, because he has witnessed the 
will (Young v. Duries, 2 Dr. & Suv, 167; 0 Jorn, N.S, S99), the 
survivor or survivors take the whole--Fell v. Biddulph, L. i, oc 
P., 701. 

But where there is a gift to leraters as tenants-in-common, as where 
a fund is to be divided amony them xomiuaton in equal «hares, if any 
of them die before the testator, what was intended for these legatees 
will lapse into the residne— Bagwell vy Dry) PL Wms, 700; Page v 
Page, 2 VP. Wins, 488; Appleton v. Rowley, Ne. 8 a , 139 
Where, however, the vift is to a clase of persons as tenante-in-common, 
such class to be ascertained at the death of the Cestator or at any 
other period; in such case those answering the desertption at the trate 
fixed will take the whole, notwithstinding the death of any of the echoes 
in the lifetiine of the testator — Shuttleworth vo Greaves, 4 My. and r., 
38; Leigh v. Leigh, 17 Beav.. 605; Fitzroy vo Dake of Richmond. 
27 Benv., 186; Ramsay v. Stelinerdine, Li. 0,1 Ey. 129; Dumond v. 
Bostock, L. N., 10 Chan., 355. 


Where the bequest is to tenants-in-common, with a clause of survigor- 
ship, as to A and 2B. share and share alike, and if either should die 
without leaving issue, his share to go to the survivor, the «hare of A 
predecescny the testates will wot Lapse - Warde agony 

Ruchhum v. De ta Mure, tu dur, No, 
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A direction that the shares of any members of a class who die before 
the testator Jeaving issue will not Inpse, will not have the effect of 
causing the shares of those who die before the testator without issue to 
lapse — Aspinall v. Duckworth, 35 Beav., 307 ; Theobald, 448. 


The rule as to the survivorship among joint tenants applies to a class, 
though the interests of the members vest at different times : thus, under 
a bequeat to A for life, with remninder to the children of 2, the 
children in’ existence at the death of the testator take the whole 
interest piven to the class as joint tenants, and as more ehildren come 
into existence during A's life, these take as joint tenants also. See 
Juwkins, 11). 


94. But where a legacy is given to legatees in 
words which show that the testator 

Effect ineuch aca, . ‘ ange 
of words showine tes. Intended to give them distinct 
tator’a intention that shares of it, then, if any legatee 
, _ be dies before the testator, so much 
of the Jegacy as was intended 
for him shall fall into the residue of the testator’s 

property. 


A aim of money is bequeathed to 4, 2B, and C, to be 
equally divided among them. uf dies before the testator, 
Band C oshatlonly take so much as they would have had 
if at had survived the testator, 


This seetion applies to Hindus, ete., under the Hindu Wills Act, 
XX1 of Ts70, a 2. 

Generally, all expressions importing division by equal or unequal 
shares, or referring to the devisees as owners of respective or distinet 
iuteresta, and even words simply denoting equality, will operate to create 
a tenancy-in-common, "Thus, te has long been setded, that the words 
‘equally to be divided’ (Doe do Lerersage v. Vaughan, 3 Bo aud Ald, 
464; sve illustration to this seetion , orto be divided’ (Peat v, Chap- 
man, 1 Ves Sen, $42; Ackerman vo Burrows. 8 Vo and B., 54), will 
create & teoaneyeiecommon, So adevise or bequest to several persons 
Sequally ninongst them’ (Warner v. Mone, | hy. Calo Ab. 293), or 
‘equally’ (Denny. Gasken, 2 Cowp , 657) or tin equal moieties’ (Garrt- 
sen v. Foreman, 5 Ves, 207 or tshure and share alike’ (HMeathe vy, 
Heathe, 2 Atk, 122) or respectively’ (Folkes © Western, 9 Ves., 456), 
or witha limitation to then heirs tas they shall severally die’ (Shep- 
pard v. Gibbons, 2 Atk, 441), or to Saeveral, * between, or Samonest' 
thom (Lashbrook ve Cock, 2 Mer., 70; Altorney-General vy. Fletcher, 
L. Rd Ba. P2853 Campbedd v. Campbell, 4 Bro, C2 C., 15. or te 
each of their several heis’ ((fordoa vy Atkeason, 1 De G. and S., 478), 
or ta teach) of several persuis Matton vo Fisch, 4 Beav., 186), has 
° beld to make the objects tenants-iu-common, 2 Jarman on Wills, 


In all these cases, on the death of any legates, sa much of the legacy 
us wae intended for him wail fall inte the residue, unless, as pointed 
out inthe note to the preceding eection, the bequeat be to the objects 
asa class, in which case the tudividuals sumpodae the clase at the 
death of the testatur, or at the periud fixed furdistribution, are 
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among them, whatever be their number, to the entirety of the subject 
of the gift. See Shaw v. A Mahon, 4 Dr. and War, 431; Knight v. 
Gould, 2 My. and K., 295; Ite Coleman, L. R., 4 Chan. Div., 165; 
2 Jarman on Wills, 264. 


The Courts will always lean in favour of a tenanev-in-common— 
Jolliffe v. East, 3 Bro. C.C., 25; see per Lorp Tuurtow, p. 26. 
Thus, in the case of Buoth vy. Alington, 27 L. J.. Chan, 117, where the 
bequest was upon trust to pay, assign, and divide the same upon the 
death of the testator’s dauehter, unto and equally between all her 
children, if more than one, as jorné denants, and if but one then to such 
ecluld, Srvuarr. V. C., held, on the context of the will, that the use of 
the words ‘joint tenants’ should not be allowed to control the intention 
of the testator to create a tenancy-in-common previously expressed in 
the words ‘ pay,’ ‘assign,’ aud * divide’, 


95. Where the share that lapses is a part of the 

When lapsed share general residue bequeathed by 
goes ug undisposed of. the will, that share shall go as 
undisposed of. 


Tilustration. 


The testator bequeaths the residue of his estate to A, 2, 
and ©C, to be equally divided between them, di dies before 
the testator, His one-third of the residue goes as undis- 
posed of, 


hie rection applies to Hindus, ete, under the Hindu Wills Act, 
XXII of 1870, 8. 2. 

The rule Tatd down jn it is the well-known rule which is ilustrated 
in the case of Ski ymsher ve Northeole, 1 Swanst., 566. 


There the testntor gave his residuary estate to his two daughters, but 
directed that af either of them vhould die leaving no issue, out of the 
moiety of her so dving, £500 should be paid to f/f, and that “the 
remainder of that moiety" should be paid to the other sister, The 
testutor revoked the gift of £500 without making any fresh disposition 
of it, nud one of the sisters died leaving no iskue Tt was held, that 
the £500 went to the next-of-kin. Sia J. Proemua, M. 1, said: 
“Te seems clear on the authorities Ghat apart of the residue, of which 
the disposition fails, will not accrue in augmentation of the remaining 
parteasaresidue of a residne; bat instead of resuming the natare of 
residue, devalves as undisposed of fesidue aneanus allof whieh no 
effectual disposition is made by the will other than the reatduary cluuae ; 
bat when the disposition of the re«due iteelf fails, to the extent to 
which it fail-, the will is inoperative .p. 576); see ulso Syhea v. Sykes, 
L. KR, 3 Chan., 301. 

If the residue be undisposed of, it most he divided among all the 
next-of-kin, notwithstanding that the testator bas, by his will, directed 
that one of them shall take vo share in his property—Jodason v. 
Johnsou, 4 Beav., 315. 


There may be a particular resi-lue ae distinguished from a general 
residue, and the particular residuary legates may be entitled to the 
benefit of any failure of gift out of the particulur residue. ‘Thus, under 
a wife of certain specified property to A, after payment of porticular 
legacies amlof the general residue to B, A is entitled to the legacies 
which fuil—De Trafford v. Tempest, 21 Veav., 
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96. Where a bequest shall have been made to 

any child or other lineal — ; 

4 antof the testator, and the lega- 

net tee shall die in the lifetime of the 

lapse on his death in testator, but any lineal descend- 

teatator’s lifetime. Wee : 

ant of his shall survive the tes- 

tator, the bequest shall not lapse, but shall take 

effect ns if the death of the legatee had happened 

immediately after the death of the testator, unless 
a contrary intention shall appear by the will. 


Illustration, 


A makes his will, by which he bequeaths a gum of money 
to his son A for his own absolute use and benefit. 2B dies 
before 4, Jenving a son Cy, who survives f, and having 
made hin will, whereby he bequeaths all bis property to his 
widow JD, The money woes to D. 


This section applies to Hindus, ete. under the Tiudu Wills Act. 9. 2; 
and in applying it under that Act, the words t son, ‘sons. * child,” and 
Schildren’ include ano ndopted ¢hildi: and the word) “grandehildren’ 
inchides: the children, whether adopted or natucal-born, of a ehild, 
whether adopted or nmaturid-barn : and the expression ‘dane liters ti-law * 
includes the wife of an adopted son— Act NAL of S70, 8. 6. 


The section is practically the same ass. 33 of the Wills Aet, 
1 Viet, ¢. 26, the words * other hueal descendant’ being substituted 
for‘ uther issue.’ 


Like the corresponding section of the Wills Aet, it does not 
tute for the predeceased devatee the hnoeal descendant whose 
cnee la the event oer condition whieh eveludes the lapee, but at 
renders the subject of the pate the absolute property of the prede- 
ceased degatee, and therelore disposdiie by lis will notwithstanding 
his death before Che death ot Che testator ~ Judason ve JuAuson, 3 Hare, 
87. ln Re Mason's Will) 84 Reavy . 40h, it was considered doubtful 
by Romansy, MOR, whether the wrelofoa fegutee who predeceased his 
father, the testator, should be comstiied accords tothe event or whetber 
it ephould be constraed as at the degatee had survived the testator, or, in 

words, as if the testator hud: predeceased the lewatee. 


the deceased, a legates ander the willef le: father, died in 

lifetime, leasing issae divine at his clea and alse a husband, whe 

died before the tather, having made a will, tie Court granted adarinie- 

tration to the son of the deceased asafshe hod died iianediately after 

the death of the testatur—/a the Croods of Councili, L. R., 2 P. and 
D., 310. 


Ifthe logatee has wet made a will, the property will devolve an his 
roperty would, on hia intestacy — Paster vo Winter, 5 Hare, 306; 
pia v. Wisden, 2 Sm. and Gill, 396; Mower e. Orr, 7 Hare, 


478. 


te rmakes ne difference that the legatee was dead at the date of the 
v. Ure 
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This section applies to a testamentary appointment ander a general 
power, though there isa gift over in default of appointment (Kecles y, 
Cheyne. 2K. and J., 676), but not under a special power — Griffiths y. 
Gale, 12 Sim., 354; Freeland vo Pearson. 14 R38 Kg. 658. Lt does 
not apply toa gift toa class (Olney vo Bates, 3 Drew, 3235 Browne vy, 
Hammond, Johns., 215), for, under a gift to a class, the share to whieh 
a child would have been entitled had it survived did not lapse in con. 
seqnence of his death in the testator’s lifetime. Sce notes to last 
preceding sections. 


‘To prevent the lapse of a legacy under this section, it is not neces. 
rary that the lineal descendant, who is alive at the death of the testa. 
tor, should be the same lineal deseendant who was alive at the death 
of the legatee Tt is) sutietent that nny dinenl deseondant-- e. &., 
an crandchild of the legatee—should be in existence at the death of the 
testator— Ju the Goods of Parker, 1 Swooand Ur, 628. 2b think,” 
eaid Sig (. Cresswern in that case, eit is a fair presumption that 
the intention of the Act was to preserve the legacy whenever there 

: be any issue of the Jegatee alive at the death of the testator,” 
p. 925 


It 19 to be observed that a fegaey under this section is a vested 
interest ins the Jegutee. and passes to his representatives or under his 
will, us the ense may be, and not to the issue whose existence prevents 
the Japse— Jn the Goods ef Parker, Y Sw. und "Pr. 523. 


The provisions of this section ugatust the lapee of legacies ta chil. 
dren render it) necessary for a testator rotendimge that a legaey to one 
child still wo over to another tothe event of the death of the first 
legntee to express that meaning dy his will—/n re More's Truat, 
10 Hare, 178. See Lullford vy. Pullford, 16 Beav., 565. 


97, Where a bequest is made to one person for 
a r s M ¢ ape s 2 Y P 
nate eats the benefit of another, the legacy 
benefit of 73 does not does not lapse by the death, Mh 
ai ty ie death in’ the testator’s lifetime, of the pers | 
testator s iifetinie. ° 
Peres es son to whom the bequest is made. 
This section applies to [indas, cte., under Act XAT of 1870, 8. 2. 


Where a devise which lapses comprises the Tegal or beneficial 
ownership only, its failure creates a vaeanev in the disposition only 
to thut extent Thus, if'a testater devise Jands te the use of Ain fee, 
in trust for 2B in fee, and A die in the testator’s lifetime, the legal 
estate comprised in the lapsed devise to A devolves on hi represents 
tives charged with a trust in favour of 2, whose equitable interest 
under the devise is not affected by the deuth of the trustee—] Jurns., 
344. 


So, where a bequest is made to a man as trustee for another person, 
the legacy will not Japse by the death of the trustee in the lestetors 
lifetime— ales v. England, 2 Vern., 465; Oke vy. Heath, | Ves. 
Sen., 149, 

Agsin, where there is a gift to A charged with a legacy to 7}, and A 


dies in the lifetime of the testator, 2 will be entitled to the legacy— 
Wiggs v. Wigg, 1 Atk., 382. 


On the other band, a devise of the legal estate or interest to a trustee 
will uot be reudered void, although the cestu: que trust predecease the 


i 
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testator—Doe v. Edlin, 4 Ad. and E., 582. Thus, where there ‘is 
a devise to 4 charged with a legacy to B, provided B attain a: par. 
e, the devise to A is absolute, unless B attnin that age 


Tregonwell v. Sydenham, 3 Dow. 11. of L. Rep., 194. 


98. Where a bequest is made simply to a des- 
cribed class of persons, the thing 
Survivorship in case bequeathed shall go only to such 


to a des- : 
ra yaeece- as shall be alive at the testator’s 
death. 


Exrception.—If property is bequeathed to a class 
of persons described as standing in a particular 
degree of kindred to a specified individual, but their 
possession of it is deferred until a time later than 
the death of the testator, by reason of a prior be- 
quest or otherwise, the property shall at that time 
go to such of them as shall be then alive, aud to the 


_ representatives of any of them who have died since 


the death of the testator. 


Illustrations. 


(a.) A bequeaths 1,000 rupees to “the children of RB”. 
without saying when it is to be distributed among them, 
B had died previous to the date of the will, leaving three 
children, C, MO, and £. A died after the date of the will, 
but before the death of 4. Cand D survive dA. The 
legacy shall belong to C and D, to the exclusion of the 
representatives of £. 


) A bequenths a legacy to the children of B. At 
the time of the testator’s death, Bo has no children. The 


bequest is void. 


(c.) A Jease for years of a house was bequeathed to A 
for his life, and after his decense to the children of Bo At 
the death of the testator, B had two children living, C and 
D; and he never fiad any other child. Afterwards, during 
the lifetime of 4, C died, leaving A his executor. D has 
survived A. Dand Fare jointly entitled to so much of 
the leasehold term as remains uuexpired. 


_ Aaum of money was bequeathed to 4 for her life, 
after her deceuse to the children of AR. At the death 
of the testator, Bhad two children living, Co and D, and 
after that event, two children, EB and F, were bern to AR. 
C and & died in the lifetime of 4, C having made a will, 
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E having made no will. A has died, leaving D and F 
surviving her. The legacy is to be divided into four e ual 
parts, one of which is to be paid to the executor of C ee 

to D, one to the administrator of E, and one to F. — 


(e.) A bequeaths one-third of his lands to B for his life 
and after his decease to the sisters of B. At the death of 
the testator, 2 had two sisters living, Cand D, and after 
that event another sister, EZ, was born. C' died durine the 
life of B; Dand E have survived B. One-third of A's 
lands belongs to D, £, and the representatives of C, in 
equal shares, 


__, A bequenths 1,000 rupees to B for life, and after 
ne era ae among the children of C. Upto the 
death of B, C had not had any child. The bequest after 
the death of DV is void. ‘ te 


; RRR Cas. Temp. Talbot, 145 ; Wyndham v. Wyndham, 


A bequeaths 1,000 rupees to “all the children 
born or to be born” of J, to be divided among them at the 
death of C. At the death of the testator, Boohas two 
children living, Dand #. After the death of the testator, 
but in the lifetime of C, two other children, Ao and G, are 
born to B. After the death of C, another child is born to 
B. The legacy belongs to D, FY, &, and G, to the exclu- 
sion of the after-born child of B. 


Ayton v. Ayton, 1 Cox, 327. 


(h.) A bequenths a fund to the children of 2, to be 
divided nmong them when the eldest shall attain majority. 
At the testator’s death, B had one child living, named C. 
He afterwards had two other children, named D and £. 
E died, but Cand D were living when C attained major- 
ity. The fund belongs to C, 1, and the representatives 
of FE, to the exclusion of any child who may be boru to B 
after C’s attaining majority. 

This section is embodied in the Hindu Wills Act, XXL of 1870, 8. 2, 
and in applying it under that Act, the words ‘son.’ © sss) ¢ child,’ and 
children include an adopted child: and the word ‘grandchildren’ 
includes the children, whether adopted or patural-born, of a child, 


whether adopted or natural-born ; and the expression ‘daughter-in-law 
includes the wife of an adopted son-- Act XXNI of 1570, 6 6. 


It deals with the construction and operation of gifts ta a clase, 
some of whom come into existence between the death of the testator 
and the time when the gift takes effect, See illustrations (4), (e), 
and (4). 


The class must be a described class. 
16 
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In « gift to a class you look to the description and enquire what 
individuals answer to it, and those who do answer to it are the legatees 
described— Barber v. Barber, 3 My. and Cr., 688, per Lorp Cotren- 
nam. Thus, every person who at the time of the testator's death 
fulls within the described class of ‘ children,’ will be entitled (Sherer 
v. Bishop, 4 Bro, C. C., 55); and it makes no difference that the bequest 
is to children ‘begotten’ or ‘to be begotten’—Storra v. Benbow, 
2M. and K. 46; (S.C.) 3 DeG. M. and G., 390. 


According to English law, if there are no children born at the 
death of the testator, or at the period of distribution, all children sub- 
sequently boru are let in (Weld v. Bradbury, 2 Ver., 705; Shepherd v. 
lugram, Amb, 448; Hatcheson v. Jones, 2 Madd., 124; Wyndham v. 
Wyndham, 3 Bro. C. C., 58); but under this section, if there be no 
object in being answering to the deacription of the class, the bequest is 
void. See illustrations (6) aud (f ). 


The rule applies where the gift is of a particular sum to each 
member of a ie and the class is fixed at the death of the testator— 
v. Bramham, 2 Cox, 384; Butler v. Lowe, 10 Sim., 317. 


If there be a preceding life or other interest, the distribution of the 
fund is suspended, and the cluss entitled will be the children, or as the 
ease may be, living at the death of the testator, and also those born 
afterwards, but before the determination of the life or other prior 
iiterest— Middleton v. Mesaenger, 5 Vow, 136; Walker v. Shore, 15 
Ven, 122; Harnaby v. Tassel, LR. 11 Eg. 363, As the interests vest 
in each member of the class as he comes into being, although he may die 
before the period of distribution (Allorney-General v. Creapin, V Bro, 
CO. C., $865 Middleton v. Messenger, 5 Ves 136), the representatives 
of such as have died since the death of the testator will be entitled 
slong with those alive at the period of distribution, Sce illustrations 


(d) and (e), 


Where the distribution is to be made when all attain, or when 
the youngest attains, a particular age, all children will be admitted, 
and not merely those who happen to be living when the youngest 
attains the particular age — Maimwaring v, Beecor, 8 Hare, 44; Hughes 
v. Hughes, 14 Vex , 256. 


Where the period of distribution is postponed until the members of 
a class e.g, children --nttain a particular age, the rule is to let addin 
until there must be a distribution of a share to one. Accordingly, if nny 
momber of the class has attained that ave at the death of the testator, 
the class is then aycertained— HMogger vo Payne, 23 Beav, 474. If no 
ebikl has attained that age, the class is ascertained as soon as any one 
child does, and all members of the class born at the death of the testa- 
tor, or coming into existence before the first attains the particular age, 
are cutitied, to the exclusion of those born afterwards (Aadrews v. Harting - 
ton, 3 Bro C20. 401; Barrington, v. Tristram, 6 Ves., 345 ; Oppenheim 
v. Henry, 10 Hare, 441. Wauthread v, St. John, 10 Ves., 152). See Locke 
vy. Lamb, L. R., 4 Eq, 372, where there was a bequest of a sum of 
vtock to be divided between all the children of 4.8, as they shouid 
attain his or her age of 22 years; and it was held, that.the fund 
was to go toauch of the children of A. 8. a3 wore living when the first 
ettained 2t, and who bad attained or who should attain 21. 


If the testator merely declares that the interests are to be veated at 21, 
the clans is ascertained at his death— Berkeley v. Swindourne, 16 
Siza., 275. 


In Afaseyh v. Ferguason, I. L. R.. 4 Cale., 304, Ponrivazx, J., 
au opiuivu that this section applied only tu vested interests. 
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PART XII.* 
OF VOID BEQUESTS, 


99. Where a bequest is made to a person by a 
Bequest to a person particular description, aud there 
by « particular des- is no person in existence at the 
cription, who is notin r. 
existeuce at the testa. teStator’s death who answers the 


tor's death. description, the hequest is void. 


Exception.—If property is bequeathed to a per- 
son described as standing in a particular degree 
of kindred to a specified individual, but his posses- 
sion of it is deferred until a time later than the 
death of the testator, by reason of a prior bequest, 
or otherwise ; and if a person answering the des- 
cription is alive at the death of the testator, or comes 
into existence between that event and such later 
time, the property shall, at such later time, go to 
that person, or if he be dead, to his representatives. 


qliustrations. 


(a.) A bequeaths 1,000 rupees to the eldest son of B. 
At the death of the testatur B has no son. The bequest is 
void, 


(b.) A bequeaths 1,000 rupees to 2B for life, and after 
his death to the eldest son of C. At the death of the 
testator, Chad no son. Afterwards, during the life of B, 
ason is boruto C. Upon R’s death, the leyacy gues to 
C’s son, 


(c.) A bequeaths 1,000 rupees to 2 for life, and after 
his death to the eldest son of C. At the death of the 
testator, C had no son; afterwards, during the life of 2B, a 
son, named D, is born to UV. JD dics, then B dies. The 
legacy goes to the representative of D. 


(d.) A bequeaths his estate of Greenacre to A for life, 
and at his decease to the eldest son of C. Up to the death 
of B, Chas had no son. The bequest to C’s cldest sou is 
void. 


* Sections 99 to 103 (both inclusive) of thia Part apply to Hin- 
dus, ete., under the Hindu Wills Act, XXI uf 170, 8.2: and in 
applying it. the words ‘son, ‘eons, ‘child, and ‘children’ include an 
adopted child; aod the word ‘grandchildren’ includes the children, 
whether adopted or natural-born. of a child, whether adopted or natural- 
born ; and the expression ‘daughter-in-law’ includes the wife of an 
adopted son—Act XXI of 1870, wu. 6. 


ject to a prioe bequest. 
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(e.) A bequeaths 1,000 rupees to the eldest son of C, to 
be paid to him after the deathof B. At the death of the 
testator, C has no son, but» son is afterwards born to him 
during the life of B and is alive at B’s death. (C’s gon ig 


entitled to the 1,000 rupees. 


This section is embodied in the Hindu Wills Act, XXI of 1870, g, 2. 


The exception tothe section, which deals with the case of deferred 

"4, expressly declares, that, in case of a gift to persons described as 
standing in a particular degree of kindred to a specified individual, the 
gift isto take effect if any person answering the description comes 
into exidtence between the death of the testator and the time to 
which possession is deferred. Illustrations (4), (c), and (d) are exam- 
ples of wifts deferred ‘by reason of a prior bequest ;” illustration (e) of 
a gilt deferred * otherwise.’ 

If this section stood alone, it would absolutely and without res- 
friction empower a testator to give his property to unborn persons 
standing in any particulur degree of kindred, provided those persons 
came into existence before the gift is to take effect in possession, 2. , 
Sections 100 and 101 embody restrictions upon the power conferred 
by #8, 99 By s, 100 a pitt to an unborn person subject to a 
prior bequest is void, unless it be an absolute eift of the whole 
reinuining juterest of the testator, 2.0. 0. Section 101, which is 
coneral in its terms, invalidates any bequest which delays the vesting 
Heat a life or lives in being, and the minority of the donee who 
mist be living at the close of the last life—per Winson, J. in Alanga- 
mangort Dahce v, Sonamont Dabee, 9 C1 KR. 121. As to cases to which 
the Tinda Wills Act applies, xee notes to s. 101, mfra, 


Minds Law.—A bequest, in cases at least to which the Hindu Wills 


/ Act does not apply, by a Tindu, to a cliss of persons, some of whom 


are not in existence ac the date of the (estator's death, iv wholly void ; 
nud the fret that some of the class are then living and capable of 


Staking, will not allow the class to open ont and Tet in’ any after-born 


members of the class-—Aherodemoney Dossee vo Doorgamoney Dossee, 
LER 5 Cale. 405 (°8.0.) 30.1, 315: see Pougore vo Tugore, 9 B. 
LW, 38775 Sonduminey Dovsee vo Jogesh Chunder Dutt, 1. L. R., 
! Cale, 202. See also Leake vo Robinson, 3 Mer., 363, 


In Nherodemoney Dossee vo Doorgamoney Dossee, 3 ©. L. R., 818, 
Ay by his will, after giving several legacies, devised the rest and residue 
of lisestate © to the sen lately born to #2, and to the son or sons that 
may hereafter be born to bim.’” | This devise was beld to be invalid. 


100. Where a bequest is made to a person not 

enilancepeiaan in existence at the time of the 
not ineristence at the testator’s death, subject to a 
teatator's death, sub- prior bequest contained in the 
will, the later bequest shall be 
. void, unless it comprises the whole of the remaining 
, interest of the testator in the thing bequeathed. 


Tllustrations. 


(a.) Property is bequeathed to A for his life, and after 
his death to his eldest sun fur life, aud after the death of 
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the latter to hiseldest son, At the time of the testator's 
death, Ahasnoson. Here the bequest to A’s eldest son 
is a bequest to a person not in existence at the testator's 
death, It is not a bequest of the whole Interest that 


remains to the testator. The bequest to A’s eldest son for 
his life is void. 


(b.) A fund is bequeathed to A for his life, and after 
his death to his daughters. A survives the testator, A 
has daughters some of whom were not in existence at the 
testator’s death. The bequest to A’s daughters comprises 
the whole interest that remains to the testator in the thing 
bequeathed. The bequest to A’s daughters is valid, 


(c.) A fund is bequeathed to A for his life, and after 
his death to his daughters, with a direction that if any of 
them marries under the age of 18, her portion shall 
be settled so that it may belong to herself for life, and may 
be divisible among her children after her death, 4 has 
no daughters Jiving at the time of the testator’s death, but 
has daughters born afterwards, who survive him. Here 
the direction for a settlement has the cflect, in the ease of 
each daughter who marries under 18, of substituting for 
the absolute bequest to her a bequest to her merely for 
her life,—that is to say, a bequest to a person not in exist. 
ence at the time of the testator’s death of something whieh 
is less than the whole interest that remaing to the Cestator 
in the thing bequeathed. Lhe directivn to settle the fund 
is void. 


(d.) A bequeaths asum of money to RB for life, and 
directs that, upon the death of B, the fund shall be settled 
upon his daughters, so that the portion of each daughter 
may belong to herself for life, and may be divided among 
her children after her death, B has no daughter living at 
the time of the testator’s death. In this case the only 
bequest to the daughters of B is contained in the direction 
to settle the fund, and this direction amounts to a bequest, 
to persons not yet born, of a Jife-interest in the fund, that 
is to say, of something which is Jesa than the whole inter- 
est that remuaing to the testator in the thing bequeathed. 
The direction to settle the fund upon the daughters of B 
is void, ‘ 


See notes to 8. 99, supra, and s. 101, tufra, 
101. No bequest is valid whereby the vesting of: 


Rule against per- the thing bequeathed may be de- | 
. layed beyond the lifetime of one! 
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or more persons living at the testator’s decease, and 
the minority of some person who shall be in exist- 
ence at the expiration of that period, and to whom, 
if he attains full uge, the thing bequeathed is to 
belong. 


Illustrations. 


(a.) A fund is bequeathed to A for his life; and after 
his death to B for his life; and after A’s death to such of 
the sons of B us shall first attain the ave of 25. A and B 
survive the testator. Here the son of B, who shall first 
attain the ave of 25, may be a son born after the death of 
the testator; such son may not attain 25 until more than 
18 years have elapsed from the death of the longer liver 
of Aand B; and the vesting of the fund may thus be de- 
Jayed beyond the lifetime of 4 and B, and the minority 
of the sons of B. The bequest after B’s death is void. 


(b.) <A fund is bequeathed to A for his life, and after 
hia death to B for his life, and after B’s death to such of 
R's sons as shall first attain the age of 25. Bdies in the 
lifetime of the testator, leaving one or more sons, In this 
case the sons of 2 are persons living at the me of the 
testator’s decease, and the time when either of them will 
attain 25 necessarily falls within his own lifetime. The 
bequest is valid. 


(c.) A fund ia bequeathed to 4 for his life, and after 
his death to B for his lite; with a direction that, after B's 
death, it shall be divided amongst such of B’s children as 
aliall attain the age of 18; but that ifno child of B shall 
attain that age, the fund shall go to C. Here the time for 
the division of the fund must arrive at the latest at the 
expiration of 18 years from the death of B, a person living 
at the testator’s decease. All the bequests are valid. 


(d.) A fund is bequeathed to trustees for the benefit of 
the testator'’s daughters, with a direction that if any of 
them marry under age, her share of the fund shall be settled 
so as to devolve after her death upon such of her chil- 
dren as shall attain the age of 18. Any daughter of the 
testator to whom the direction applies must be in existence 
at his decease, and any portion of the fund which may 
eventually be settled as directed must vest not later than 
18 years from the death of the daughter whose share it 
was, All these provisions are valid. 


This section and as. 99, 100, 102, and 103 hare been embodied in the 
Hindu Wille Act, XX of 1870, by s. 2. 
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Section 101 is a restriction on the rule as to etuiti t 
English law. By that law the vesting of pinnerty Gicht om pees 
poned for any number of lives in being and an additional term of | 
21 years afterwards, and for as many months in addition as are equal | 
to the ordinary period of gestation, should gestation exist (Jee vy. 
Audley, 1 Cox, 324; Fearne, Cont. Rem., 430); and the additional term | 
of 21 years might be independent or not of the minority of any person 
to be entitled— Cadell vy. Palmer, 1 Cl. and F., 372. 


This section allows the vesting to be delayed beyond the lifetime of 

rsons in being, for the period only of the minority, of some person 
been in their lifetime; and under s. 3 (p. 3, supra) the period of 
minority of persons governed by this Act is 18. ‘The addition of an 
absolute period of 21 years has been done away with by the section. 


In considering questions of remoteness, the question is not whether 
the limitation is good in the events which ave luninael but whether 
it was good in its creation, and whether it must necessarily take 
eflect within the limits prescribed by the law—Jee v. Andley, 1 Cox, 
326, per Lorp Kenyon; fFlodson v. Ball, 14 Sim, 558: Lett vo Rane 
dall, 3 Sm and G., 83; Dungannon v. Smith, 12 Ch and F., 546; 
Smith v. Smith, L, R., 5 Ch., 342. 


So, in the case of Soudamiuey Dossee v. Jogesh Chunder Dutt, 11h. 
R., 2 Cale., 268-9, Pontirex, Jo, said: —“ dn deciding questions of 
remoteness, it is an invariable principle of the Kaglish Courts to pay 
regard to possible and not to actual events; and the fact that a 
gift might include objects too remote or ineapable of profiting 
directly by the testator’s bounty, is held to be fatal to its valedlity. 
This principle is equally appheable to the interpretation of the wills 
of Hindus.” 


Soin Dungannon v. Smith, Prats, B., nid s—* When a gift is infect. 
ed with the vice of its possibly exceeding the preseribed limit, it is at 
once and altogether void both in daw and eqiaty. And even af ins its 
actual event it should fall greatly within auch fiat, yet it is etill as 
absolutely void as if the event, which would have taken it beyond the 
boundary, had occurred.” 


The Court will not allow evidence to be given to show that, at the 
date of the will, a mauarricd woman was past the age of child-bearing, 
for the purpose of showing that children then living were meant, su as 
to make valid apift over, which otherwise was void for remoteness — Jn 
re Sayer's Trusts, L. R. 6 Eq, 319. The possibility of a woman 
being pust the age of child-bearing is not a possible event for Che pur- 
poses of determining whether a yift is void fur remoteness or uot— 
Jee v. Audley, 1 Cox, 324. 


Hindu Law.—In cases to which the Hindu Wills Act does not apply, 
it would seem that gifts in favour of idvls are not jovalid, though the pifts 
be in their nature perpetual. See Aumara Asuna Krishna Deb v, Ke- 
mara Kumara Krishna Deb, 233. 1. R., O. ©. 47, per Mauuny, J. ; 
Tagore v. Tagore, 9B. L.R, 3773; Arishnaramant vy. Anand Arishaa, 
48,L.BR., 0, C231. Butany provision for perpetual deacent or for 
restraining alienation will be verd—Mayne's Hindu Law, § 361. Bee 
Promotho Dossee v. Radhtha Persaud Dutt, 14 B. L. BR. 175, 


Section 105 bas not been made applicable to Hindus, ke. How far 
s. 101, which does apply, prevents legacies to religious and charitable 
endowments does not seem to have been decided. 


In Ellokassee Dossee v. Durponarain Bysach, 1.1. R., 5 Cale, 39, 
a Hindu, by his will, which was executed before the Succession 
Act, provided, that his suns, B and C, and the iufast son of bis 
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eldest son, the late D and his wife £, should succeed to the whole of 
his eatate, in the following terms :—‘ These four persons shall receive 
equal shares. If any of these four persons die, which God avert, the 
survivors of them shall receive this estate in equal shares ;” but if there 
be a son or a grandson surviving as the heir and representative of the 

marty dying, such survivor shall succeed to his share, provided tliat ei 
be as my infant grandson shill not have attained his majority, the 
whole of my estate shall remain undivided.” All the four persons 
named survived the testator, and it was held, that they took absolute 

interests jin the shares, and that the estute was divisible on the infant 
non of D attaining majority. See Ja re Hill's Trusts, L, R., 12 Kq., 
302; and compare Soorjoomoney Dossee v. Denobundhoo Mullick, 
9 Moore's I A., 123; see abso Olrvant vy. Wright, L. 2. 1 Chan. Div. 
(C. A.), 346. 

flindu Wills Act—In case of wills to which the Hindu Wills Act 
apples, nfz., wills made after the Ist of September, 1870, it has been 
held, that s«. 99—101 of the Succession Act being embodied in the later 
Act, must be allowed to have their full efleet—Adangamanjori: Dabee v. 
Sonamont Dubee, 9C OL Ry let. ‘That being so, the law as laid down in 
the Jagore case, which at the date of the passing of the Act had not 
been decided by the Privy Council, it will be observed, has been 
materially altered, 

In the case of Alangamanjort Dabee vy. Suonamont Dahee, 9CL TLR, 
121, Woason, J., held. that, under these sections, a gitt to the unboru 
children of the testator’s theee unmarried dauehters to take effect 
when these cluldren attamed theie majority, was a valid gift. 


It was argued in that case, that the gift was invalid by reason of 
the Jast provino of « Sof the Wills Act, which provided that nothing 
in the Act contained “shall auchorize any Tindu, Jaina, Sikh, or 
Buddhist (0 create in property any interest whieh he could not have 
created before the fest day of September, 1970 Wirsos, J., however, 
was of opinion, that to give thos effect toa. Sof the Hinda Wills Act 
was, wholly er partially, te overrule ss, 99—1OL of the Suecession 
Act, as embodied ino s 2 of the Tindal Wills Act; and in order 
to avoid so doing, he considered himself bound to held that the words 
‘create any interest, ino the last proviso of a, 3, aust be read as 
referring to the estate or interest which could be given, without reference 
to the further question to whom it could be given, that being a view 
which gives a meaning to the wards of that section, while at the snme 
time tt allows the sections embodied ins. 2 of the Hindu Wills Act to 
take effect. 

n—In the case of Kally Prosano Milter v. Gapee Nath Kur, 
TCE, 2a, it was held, that recital by the testator of hin desire 
to establish a perpetuity didi not invalidate the subsequent trasts of 
the will, so far as thev were otherwise good aecarding to liw. See 
Dasev Anania Ariskna Bove, 4 BOLI. (QO. CL), 2381; 

Dosseev Motilal Mulieck, SC. LL R., 496. 


notes to a. Sof the Hindu Wills Act, post. 


102. If a bequest is made to a class of persons, 
Sequest toaclas, With regard to some of whom it is 
re of whom may inoperative by reason of the rules 
come under the rules ; ae : 
in the Sectivns loo, Contained in the two last preceding 


aot sections, or either of them, such 
bequest shall be wholly void. 
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Lllustrations. 


(a.) A fund is bequeathed to 4 for life, and after hi 

death to all his children who shall attain the a 

: ge of 25, 
A survives the testator, and has some children living at 
the testator’s death. Each child of A’s living at the ee 
tor’s death must attain the age of 25 (if at all) within the 
limits allowed for a bequest. But 4A may have children 
after the testator’s decease, some of whom may not attain 
the age of 25 until more than 18 years have elapaed after 
the decease of A. Tue bequest to A's children, therefore, 
ig inoperative as to any child born after the teatator’s 
death; and as it ia given to nll his children as a class, it is 
not good as to any division of that class, but is wholly void. 


(b.) A fund is bequeathed to A for his life, and after 
his death to B, C, D, and all other the children of 4 whe 
shall attnin the age of 25. B, C, Dare children of A 
living at the testator’s decease. In all other respects the 
case ig the same as that supposed in illustration (a), The 
mention of B, Cyand D by name does not prevent the 
bequest from being regarded aga bequest to a class, and 
the bequest is wholly void. 


Thia section applies to Hindus, etc., under the Hindu Wills Act 
XXI of 1870, 8. 2. 


A gift by a Hindu to a person not ascertained, or capable of being 
ascertained, at the time of the death if the testator, cannat take eflect, 
Accordingly, a cift to the unborn issue of the sons and grandsons of 
the testator must fail—Srimati Bramayt Dasi v. Jages Chandra 
Dutt, 8 BL. RK. 400. So, where there ina gift to a class, and same 
persons constituting that class cannot take in) consequence of the 
remoteness of the gift or otherwise, the whole bequest mast fial— Zed, 


All estates of inheritance created by gift or will, so far as thes 
are inconsistent with the general law of inheritance, are void So, in 
the Tugore case, 9 B. LR. 377, it waa held, that an estate which 
in England would be designated an estate-tail could not be created by 
a Hindu. An estate for life, however, may be created by a Hindu Jhed. 


The ground upon which this section, so fir as it relates to the Inst 
preceding section, is besed, ia thus explained in the words of Runrs, B. : 
“The reason why a gift to a clase, as children or the Like, is void, 
when it embraces sume objects tov remote is thics there i< no intention 
ta give to any number short of the whole claw; and therefore, if the 
prescribed limit may be transgressed, the whole gift fails, beemuae it 
does not secessarily take effect within the prescribed periud "— Dun- 


ewe 


gaanon v. Smith, 12 Ci. and F, p. 575. 


In Leake v. Robinson, 2 Mer., $63, a bequest to A for life, with 
remainder to « class, orz., ‘all and every the children of A’ living nt 
hie death, at the respective ages of 25, was held void for renoteneaa 
as to all, though some of the class were born in the teatatar« Ifee 
time. There Graxt, M. R., said: “ What I bave to determine is, whether 
the clam can take. I must mako a new will for the testator ef I split 
into portions his general bequest to the class, and say, that because 
the rule forbids bis intention from operating ia favour of the whole 


17 
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class, I will make his Lap what he never intended it to be”— 
p. 390. See Vawdry v. Geddes, 1 R. and M., 203; Rowland v. Tawney, 


26 Beav., 67. 

A bequest of a principal fund to be divided equally amongst a class 
(the children of the testator's daughter), with a gift over in case of uny 
of them dying under twenty-four without leaving issue, was held not to 
be void as too remote, but to give a present vested interest liable 
to be divested in case of death under 24 without leaving issue— 
Blund v. Williams, 3 M. and K., 411: see Tatham v. Vernon, 29 
Beav., 604; and Davies v, Fisher, 5 Beav., 201. 


A testator gave his residuary estate to trustees upon trust “ to invest 
and pay, transfer or divide the same unto, between, or among the children 
of my brothers A and B respectively, to be paid, transferred to, and 
divided among them in the proportions and at the times hereinafter 
mentioned,—that is to say, the share of each and every son of my said 
two brothers shall be double that of each and every daughter, and the 
share of each son shall be paid to him or them respectively upon 
his or their attaining the age of 21 years, and the share of each 
Waughter to be paid to her or them on her or their respectively attain- 
ing that age, or previously marrying, with benefit of survivorship among 
all the said sons and the daughters.” The testator left him surviving 
n sister and his brothers A and 2, who both died before the eldest of the 
testutor’s nephews or nieces attained the age of 21 or married. The 
widow and executrix of A instituted a surt to have it declared that the 
above bequest was void under sections 101 and 102 of the Succession 
Act, and that she, as executrix of A, was entitled to one-third of the 
estateand the accumulations thercou, The Court (Pontirex, J.) however, 
held, that the bequests were valid; that the lecatees took vested 
interests, subject to be divested on death before the contingencies men- 
tioned in the will happened, and that the period of distribution alone 

was postponed — Waseyk vo Fergusson, 1.1L. R., 4 Cale., 304. In Shum 
Vv. Hobha, 3 Der, 93, which was distinguished by Pontirex, J., from 
Maseyk v. Fergusson, the tostatrix gave a share of a residue “ upon 
trust for ber son for life, and after his death upon trast to transfer and 
pay the capital of the said funds unto and amongst the children, if only 
ane, or both, or all the children, ifmore thao one, of her said) gon,” ia 
lnanner thereinafter mentioned. ‘Phen followed a direction making 
the gift to her son void if be aliened or encumbered it, and giving over 
the dividends to the parties entitled ino remainder. ‘Then followed 
a declaration that the shares should be payable at 2) or marriage. 
Kinpaearscer, VC, held, looking at the context of the will, that this 
was not «a substantive gift with a simple direction to pay, but one vene- 
ral direction to pay at 2) or marriage, and that Qhe interests of her son's 
children were not vested, See Wiliams v, Clurk, 4 DeG. and S., 472; 
” r. Robinson, 2 Mer, 


.. Pules, some of which have already been mentioned, as to remate- 
4 bave been thus laid down by Woon, V. C., in) Cadtin vy. Brown, 


1} wt we eh 


« The first rule is, that an executary devise is bad, unless it be clear 
at the death of the testator that it mast, of necessity, vest in some one, 
if at all, within a life in being and twenty-one years afterwards; citing 
Dangannon v. Sath, V2 Oh and F586, 570. (2) © ‘The secand 
rule ie, that you must ascertain the objects of the testator’s bounty by 
construing fis will without any reference to the rules of law which pro- 
hibit remote limitationa, and baving, apart from any consideration of 
the effect of those rules in supporting or destroying the claim, arrived 
at the true construction of the will, you are then w apply the rules uf 


Sec. 103.} VOID BEQUESTS. 


law as to perpetuities to the object so ascertained.” 3) “ Third! 
if the devise be toa single person answering a given ¢ escription id 
any one member of the series intended to take may, by possibility be ® 
persun excluded by the rule as to remoteness, then no person whatever 
can take, because the testator has expressed his intention to include 
all, and not to give to one, excluding others ;" citing Proctor v. The 
Bishop of Bath and Wells, 2H. B., 358. (4) “The fourth rule ia 
that where the devise is to a class of persons anawering a given des- 
cription, and any member of that class may possibly bave to be ascer- 
tained ata aie exceeding the limits allowed by law, the same con- 
sequence follows as in the preceding rule ; and, for the same reason, 
you cannot give the whole property to those who are in fact asvertained 
within the esd and might have taken if the gift had been to them 
nominatim, because they were intended to take in shares to be repre 
lated in amount, augmented or diminished according to the number of 
the other members of the class, und not to take exclusively of those 
other members. Of this rule, the cuses of Jee v. Audley, 1 Cox, 324, 
Leake v. Robinson, 2 Mer. 363, and Gooch v. Gooch, 14 ‘Beav., 565, are 
illustrations” (5) “ The fifth and last rule to which I need ta 
advert is this,— that, where there is a gift or devise of a given sum of 
Inoney or property to each member of a class, and the gift to each is 
wholly independent of the same or similar gift to every other member 
of the class, and cannot be angmented or diminished according to. the 
number of the other members, then the gift may be good as to those 
within the limits allowed by law. ‘This was settled in) the case of 
Storrs v. Benbow, 2 M. and K., 46." 


103. Whiere a bequest is void by reason of any 

Request to trke of the rules contained in the three 
bi Hi se Oe last preceding sections, any be- 
request vor under . . . 
aS eae 100, 101, quest contained in the same will, 
or 102. and intended to take effect after 


or upon failure of such prior bequest, is also void. 


Illustrations. 


(a.) A fund is bequeathed to A for his life, and after 
his death to such of his sons as shall first attain the age of 
25, for his life, and after the decease of such son, to 2, 
A and B survive the testator. The bequest to B is intend- 
ed to take effect after the bequest to such of the sous of A 
as shull firat attain the age of 25, which bequest is void 
under Section 101. The bequest to B is void. 


_., A fund is bequeathed to A for his life, and 
after his death to such of bis sons as shall first attain 
the age of 25, and if no son of A shall attain that age, to 
B. A and R survive the testator. The bequest to B 1s 
intended to take effect upon failure of the bequest to such 
of A’s sons as shall first attain the age of 25, which be- 
quest is void under Section 101. The bequest tu # 1s void. 


This section applies to Hindus, etc., under the Hindu Wills Act, XXI 
of 1670, s. 2. 
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It is in accordance with the English Jaw. All limitations ulte- 
yior or expectant upon limitations which are void for remoteness gre 
themselves void ; thus, if there is a limitation to the first or other son of 

A (who has no son) at twenty-three, and if he shall have no such gon, 

over, both limitations will be void — Proctor v. Bishop of Bath and Wells, 

2H. B., 358; Cambridze v. Rous, 8 Ves., 24; Beard v. Westeott, 5 8. 

and Ald,, 801; Thatcher's Trusts, 26 Beav., 365. The reason that 

the pift over is also void, is explained by Lorp Sr. Leonanps in 

Moneypenny v. Dering, 2 DeG. M. and G., 182. Speuking of the gift 
over which was held void in the case of Beard v. Westcott (supra), he 
seid: —* Tt was void, not because it was not within the line of perpe- 
tuity, but on the ground that the limitation over was never intended by 
the testutor to take effect, unless the persons whom he intended to take 
under the previous limitation would, if they had been alive, have been 
capable of enjoying the estate ; and that he did not intend that the estate 
should wait for persons to take in» given event where the persou to take 
was actually in existence, but could not take.” 

On the other band, if there be two alternative limitations, one branch 
of which is too remote, and the other of whieh is capable of taking 
effect, the Court will Qisregard the invalid limitation, and give effecs 
to that which is legal —Longhend « Phelps, 2 W. B, 7045 Evers v. 
Challis, 7 UWL UL. ©, 580. Re Thatcher's Trusts, 26 Beav., 365 — 
aswhere there is a limitation on the contingeney that Ao and J2) shall 
die without issue male, or that such issue male shall die without 


104. A direction to accumulate the income aris- 
Effect of direction ING from any property shall be 
for accumulation, void; and the property shall be 
disposed of as if no accumulation had been directed. 


Erception.—Where the property is immoveable, 
or where accumulation is dirceted to be made from 
the death of the testator, the direction shall be valid 
in respect only of the income arising from the pro- 
perty within one year next following the testator’s 
death; and at the end of the year such property 
and income shall be disposed of respectively, as if 
the period during which the accumulation has been 
directed to be made had elapsed. 


(a.) The will directs that the sum of 10,000 rupees shall 
invested in Government securities, and the income accu- 
mulated for twenty years, and that the principal, together 
with the accumulations, shall then be divided between 
A, Byanl C. dA, Bo andC are entitled to receive the sum of 
10,000 rupees at the end uf the year from the testatur’s death, 


(6.) The will directa that 10,000 rupees shall be in- 
, aud the income accumulated uuul A shall marry, 
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and shall then be paid to him. 4 is entitled 
. ° to ree 
10,000 rupees ut the end of a year from the iestaters de a, 


(c.) The will directs that the rents of the farm of 
Sultanpur shall be accumulated for ten years, and that 
the accumulations shall be then paid to the eldent son ‘of 
A, At the death of the testator, 4 has an eldest. gon 
living, named B. B shall receive at the end of one yeur 
from the testator’s death the rents which have accrued 
during the year, together with any interest which may 
have been made by investing them. 


(d.) The will directs that the rents of the farm of 
Sultanpur shall be accumulated for ten years, and that the 
accumulations shall then be paid to the eldest son of A, 
At the death of the testator, A has no son. The bequest 
is void. 


_ A bequeaths a sum of money to FR, to be paid to 
him when he shall attain the age of 18, and directs the 
interest to be accumulated till he shall arrive at that age. 
At A’s death the legacy becomes vested in By and so 
much of the interest as is not required for his maintenance 
and education is accumulated, not by reason of the direc- 
tion contained in the will, but in consequence of B's 
minority. 


This section dées not apply to Hindus, ete , see Act XXI of 1870, 
B. 2. 

It is a considerable restriction upon the Eoglish law as to accumu. 
lation. Formerly, in Bugland, the power of preventing the exjoyment 
of property by directing an accumulation of the annual proceeds wis 
confined within the limits established ayvatnst perpetuities, mz... for 
a jifeor lives in being and twenty-one years. ‘Thic power was, how. 
ever, further restricted by Statute 39 and 40 Geo. TE, ¢ 98, in conse. 
quence of the will ofu Mr Thellusson, who directed the income of his 
property to be accummulated during tue lives of all his children, grand. 
children and preat grandchildren, who aere living at tha time of his 
death, for the benefit of some future deseendante who might be living 
at the decease of the survivor (Thelluxson v. Woodford, 4 Vea., 227), 
thus keeping strictly within the rule which allowed any number of exist- 
ing lives tu be taken as the period fur an executory interest—Williaus's 


Real Property, 308, 10th Edn. 


By the Statute just mentioned, the period of accumulation under wills 
was limited to the term of twenty-one years fiom the death of the teata- 
tor, or daring the minority or respective minorities of any person or 
persons who should be living or ea rentre sa mere at the time of the death 
of the testator, or during the minority or minorities or respective mino- 
rities of any person of persons who, under the will or codicil, would, for ; 
the time being, if of full age, be entitled tu the income directed w be 
accumulated. 

This Act only allows accumulation (1) where the property is tmmaves 
able, and (2) where the accumulation is directed to be made frum the | 
death of the testator. 
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In England, in case of immoveable property, where accumulations are 
directed to be made from the death of the testator, the direction will not 
be void if it exceed the period allowed, but will be valid to the extent 
of the time allowed by this Act (Ite Lady Rosslyn's Trusts, 16 Sim, 
391; Southampton (Lord) v. Hertford (M. of), 2 V. and B., 54; 
Scarisbrick v. Skelmersdale, 17 Sim., 187 ; Ingorst v. Lowndes, 11 Sim, 
434); but it would seem, if the direction to accumulate exceed the 
limita lnid down by a. 101, it will be void altogether. 

Where the testator directed that the income of his property should 
be accumulated for the term of twenty-one years from his death, it 
wus held that, in computing the term, the day of the testator’s death 
was to be excluded.—See Lester v. Garland, 15 Ves., 248. 


105. No man having a nephew or niece, or any 

Bequest to religious nearer relative, shall have power 
or churitable uses. to bequeath any property to re- 
ligious or charitable uses, except by a will execut- 
ed not less than twelve months before his death, and 
deposited within six months from its execution in 
some place provided by law for the safe custody of 
the wills of living persons. 


Lllustration. 


A having a nephew makes a bequest by a will not exe- 
cuted, nor deposited, as required— 


For the relief of poor people ; 
For the maintenance of sick soldiers ; ° 
For the erection or support of a hospital ; 
For the education and preferment of orphans ; 
For the support of scholars ; 
For the erection or support of a school ; 
For the building and repairs of a bridge; 
g ] Ses 
For the making of roads ; 
For the erection or support of a church; 
For the repairs of a church ; 
For the benefit of ministers of religion ; 
For the formation or support of a public garden. 
All these bequests are void. 


This section does not apply to Hindus, etc., see Act XXI of 1870, 
a. 2. 

It provides against deathbed bequests to charitable uses by persons 
having near relations. Aceording to the table of consanguinity fixed 
by 6. 24, awpra, such deathbed bequests cannot be made by persons 
having a father, mother, son, daughter, grandfather, grandmother, 
grandson, grand-daugtter, brother, or sister. 

‘Charity’ has been defined to be a general public use—Jones v. 
tiams, Awb., 651. 

Charitable Parposes.—Bequests, though in perpetuity, were 
according to Statute 43 Eliz, c. 4, for the fulluwing purposes: relief of 
aged, impotent, and puor people; mainteuance of sick and maimed suldiers 


Seo. 105.) VOID BEQUESTS. 


and mariners ; schonts of learning, free achools, and scholars in Univer. 
sities; repair of bridges, ports, hnvens, cuuseways churches, sent : 

and highways ; education or preferment of orphans = tava ‘let anks, 
or maintenance for houses of correction, marriages of see i vatock, 
or redemption of prisoners or captives, aid for ense of. oer o f relief 
in payment of certain taxes, ee 

Charitable uses, however, have not. been confined to the objecta. com. 
prised in the above enumeration. ‘Thus, gifts for widows and orphans 
or poor of a hae (Powell v. Attorney-General, 3 Mer., 48; Thompson 
v. Corby, 27 Beav., 649), for building or endowing a hospital (Petham vy 
Anderson, 2 Ed., 296), for the erection of waterworks (Jones vr. 
Williams, Amb., 651), towards payment of the national debt ( Newdand 
v. Allorney- General, 3 Mer., 684), for the encouragement of good acrvanta 
(Loscombe v. Winteringham, 13) Beav., 87), for deserving literary men 
who have been unsuccessful (7hompson vo Thompson, 1 Col, 395+ see 
further, cuses cited in note to Loscombe v. Wiateringham, 13 Beay., 69 , 
for educational purposes, were held to be vahd. See Wieker y. 
Hume, 7 WL. C., 1245 Beanmont v. Olivetra, I. R., 4 Ch, 309 

Bequests, to be valid as charitable bequests, must be for the benefit of 
the public generally, or of some section of the public — Attorney-General 
v. Aspmall, 2 My. aud C., 622; Beelish Museum vo White, 28. and S., 
596. Accordingly, a bequest to be given in private charity (Ommanncy 
v. Butcher, 1 Tur. and R., 260), or for the ercetion of a private tomb or 
monument (Ju the Goods of Richard, 31 Beav , 244, Fowler vy. Fowler, 
33 Beav 616; Hunter v. Bullock, LL R14 eq . 44), or for the benefit 
of a private company (Aflornuey-General vo Mabherdashers’ Co, VM, 
and N., 420), are void, if offending against the rule of perpetuities, and 
invalid as charitable bequests, 

Religious purposes. — Bequests for the propagation of religious 
doctrines of various sects (Shrewsbury v. Hornby, 5 Hare, 406), for 
ministers of religion (Attorney-General v. Lawes, & Hare 32), for the 
repairs ofa church (fore v. Osborne, L RK. 1 Ky., 585) have been 
held to be valid. 

The following Statutes in England have relation to religious uses: — 
23 Hen. VIII, «. 10,2 Nd. Vi,e 1424 WL & Myce. 15 3 55 Geo. IH, 
ec. 160:;2 & 3 Will IV, 6. 115, 8. 23 and 8 & 9 Vie, e 59. 

In England, by the Statute of Mortmatm, 9 Geo TIL, c¢. 36, devises 
of real estute or personal property, savouring, as itis suid, of the realty, 
for charitable purposes, are prohibited ; but it has been held, that diate 
Statute is not operative in India— Mayor of Lyons y. &. LT Company, 
} Moore's I. A. 375. Accordingly, the Courts here will carry out a 
charitable trust in the nature of a perpetuity when the subject is immove- 
able property, just as it would if it hud been merely personal property— 
sce Broughton v. Mercer, 14 B. L. Ry 442. There the testator, 
an Englishman by birth and domicile, devised certain immovenble 
property in India to trustees in perpetuity, in trast for the sapport 
of hospitals in the North-Western Provinces. ‘Phe Court held, that 
the devise was a valid devise as being u churitable trust within the 
scope of 43 Eliz... 4 

Cy pres doctrine as applied to charities. —Charities are so highly 
favoured in law, that they have always received a more liberal construc- 
tion than the law will allow in gifts to individuuals— Welle v. Farmer, 
1 Mer., 55, 96; Moggridge v. Thackwell, 7 Ves., 36; 2 Story, § 1165. 
The principle of the rule of cy prea is applied to charitable bequests 
where, from the objects beiug uncertain, or the persons who are to take 
not being im esse, or the bequest being unable to be carried inty exact 
execution, or for other like causes, a literal execution becomes inexe 
pedient or impracticable. The Court in auch cases will carry out the 
will as ocarly us it cau according w the original purpose or (as the 
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technical expression ix) cy prés—2 Story's Eq. Jur. 1169; Gower vy. 
Alainwaring, 2 Vea. Sen., 87, 89, per Loap Marpwicke, 

Thus, where a charity is so given that there cun be no objects, the 
Court will order a different scheme; but if the objects may exist, 
although they do not nt present exist. the Court will keep the fund for 
the original object — Attorney-General vy. Oglanider, 3 Bro, C, C., 166. 

Where, however, a fund bax, on the object for which it was pro- 
vided becoming incapable of being carried out, been applied cy prés 
to an object in itself beneficial, the Court will not subsequently change 
the application even to a purpose identical with the original object— 
Altorney-General v Stewart, ls. R., 14 Eq., 173 sve Abbot v. Fraser, 
L. R., 61. C, 96. 

Where no objecta exist answering the description, the Court will 
devote .the subject of the bequest to other charities — Longbottom v. 
Satoor, 1 Mad. H.C. R., 429. So, where the objects of a charitable 
bequest cense to exist, a new scheme will be sanctioned by the 
Court — Altorney-Cieneral v. Cuy of London, 1 Ves., 243; Mayor of 
Lyona vy. Advocate- General of Bengal, L. KR. 1 App. ©, 91. 

For cases in which the Court will exceute the general intent of 
testator, see Attorney-General v. Ironmongers’ Co,,2 My. and K., 576; 
Langford v. Gowland, 3 Gil O17; Parfitt. Hember, Ta. RK, 4 Kq., 
443; New v. Bonaker, tb, 655: Inre Prison Charities, 14. R, 16 Eq., 
120; Fisk vy. Attorney-General, LR, 4 hq, 5213 Datason v. Small, 
LR. 18 Nq., bday dare Willams, 1 1, 5 Cuan, Div., 745: see Mayor 
of Lyons v. Adeaocute- General of Bengal, 1.1. 0, 1 Cale. (PC), 808. 

Superatidious user, —Vhe rule of Hugdish law whieh prohibits bequests 
of money to superstitions uses, ae for oa tight or lump in meuacel 
or chapel, or for the good of the soul of the testator, does not apply 
in Tndia—JudulA vo Jadah, 6 Bo OL. RR. 433. Phas, in Andrewa y. 
Joakim, 2 BLL. ROC. 148, Prewar. d.. following Das Alerces ¥v. 
Cones, 2 Hyde, 65, held, a bequest for the performance of masses in 
Calcutta to be valid 

Hinds Law —'This section bas not been applied to Hindus. The 
existing law, therefore, as to stiperstitions usex remains intact. Grants 
of this nature have been repeatedly enforced by the Privy Council 
Ramtonoo Mallick vo Ramgopal Malick, b Kuapp, 245; Jewan Doss v. 
Shah Kubeerood-deen, 2 Moo. I. A. $90; Sonatun Bysack v. Sreemutty 
Suyputsoonderee, 8 Moo. L.A, 6605 Suggotmohine Dosaee v. Sokhee- 

~ 14a Moo 7. A. 289.0 See Mayne’s Hindu Law, § 36T. 

As to bequests to religious aud chacitable uses, see Mayne, §§ 


ATIL* 
OF THE VESTING OF LEGACIES. 


106. Whiere hy the terms of a bequest the 
legatee is not entitled to imme- 

Date of veating of : i ; ‘ 
acy when payment late possession of the thing be- 
possession post- queathed, a right to receive it at 
the proper time shall, unless a con- 
trary iutention appears by the will, become vested 


* This Part applice to the wills of Hindus, etc., in the Lower Provinces 
aud the tuwus of Madras and Gombay—Act XXI of 1670, 8. 2. 
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in the legatee on the testator’s death, and shall pass 
to the legatee’s representatives if he dies before that 
time and without having received the legacy. And 
in such cases the legacy is from the testator’s death 
said to be vested in interest. 


Ezplanation.—An intention that a legacy to any 
person shall not become vested in interest in him is 
not to be inferred merely from a provision whereby 
the payment or possession of the thing bequeathed 
is postponed, or whereby a prior interest therein is 
bequeathed to some other person, or whereby the 
imeome arising from the fund bequeathed is directed 
to be accumulated until the time of payment arrives, 
or from a provision that if a particular event shall 
happen, the legacy shall go over to another person. 


Lllustrations, 


a.) A bequeaths to B 100 rupees, to be paid to him at 
the death of C. Qu A’s death the legacy becomes vested 
in interest in B, and if he dies before C, his representa- 
tives are entitled to the legacy. 


(6.) A bequeaths to B 100 rupees, to be paid to him 
upon his attaining the age of 18. On A’s death the legacy 
becomes vested in interest in 23. 


(c.) A fund is bequeathed to A for life, and after hin 
death to B. Qn the testator’s death the legacy to B 
becomes vested in interest in B. 


(d.) A fund is bequenthed to A until B attains the age 
of 18, aud then to B. The legacy to B is vested iu inter- 
eat from the testator’s death. 


(e.) A bequeaths the whole of his property to B upon 
trust to pay certain debts out of the income, and then to 
make over the fund to C. At 4’s death the gift toC 
becomes vested in interest in him. 


(f.) A fund is bequeathed to A, B, and C in equal 
shares, to be paid to them on their attaining the age of 18 
respectively, with a proviso that, if all of them die under 
the age of 18, the legacy shall devolve upon D. Ou the 
death of the testator, the shares vest in tuterest in A, B, 
and C, subject to be divested in case A, B, and C shall 
all die under 18, and upon the death of any of them 

18 


138 SUCCESSION ACT. (Part XIt. 


(except the last survivor) under the age of 18, his vested 
interest passes, 80 subject, to his representatives. 


"This section appNes to Hindus, etc., under the [lindu Wills Act, AXI 
of 1870, s. 2. 


The Jaw in England, as alrendy stated in the notes to s. 91, supra, 
always Jeans in favour of early vesting; see Duffield v. Duffield, 3 
Bligh, N.8., 260. This is especially the case with regard to real 
property, the vesting of which is governed by the Common Law. ‘The 
rules in England as to legacies of personalty, have been, to a great 
extent, borrowed from the canon law. See judgment in Hanson v. 
Graham, 6 Ves., 239. 


This and the next section seem to incline towards the English 
Common Law. 


In cases of persons having an English domicile dying in India, the 
rules of English law as to personalty will still have to be applied. 
See a. 5, aupra. As to the Kuglish law relating to personalty, see 
2 Jarm., 711. 


Eatatens and interesta in) property may be (1) vested in possession, 
(2) vested in interest, but not in possession, (3) contingent, or (4) condi- 
tional, A bequeat is vested in possession when there is a present right 
to the immediate possession or enjoyment—see 8s, 91, supra. Vested in 
interest, but not in possession, where there is a present indefeasible 
right to the future possession or enjoyment, asin the case of a devise 
to A for life, remainder to B; where the bequest to B is vested, and 
in the event of his death transmissible to his representatives. 


Aa to contingent bequests, see notes to next section, infra. Condi- 
tional bequests are dealt with in Part AVI, p. 148, post. 


Bequests vested in interest, but not in possession, may be so vested 
subject to being divested, as where there is a present right defensible 
on the happening of a specified event,—eg., where there is a gift 
to an infant with remainder over in the event of bis dying under 
twenty-one, in which case the infunt bas a vested interest subject to be 
divested on his death under aye. See O' Mahoney v. Burdett, L. R., 
7 WH. OL. 388 See the explanation and illustration (f) to this 
nection; see also Museyk vy. Fergasson, 1, L. RK. 4 Calc, 308, and 
the vases there cited in argument, 


Under a devise to A for so long, and until her sun B attain the age 
of twenty-one, and after he shall bave attained that age to 2 in fee, 
B takes a vested interest— Zaylor v. Biddall, 2 Mod., 289. See illus- 
tration (¢). Tu this case, the estate given to Bis in fact: a remainder 
taking effect on the determination of the preceding estate. 


A devise to A, provided she lives to attain twenty-one, was held to 
be vested subject to being divested by A's death befure that age— 
Simmonds v. Cocks, 29 Beav., 455. 


Where a testator gave real and personal estate to Af. H., her heirs, 
executors, adannistrators, and assigns, absolutely if she should be living 
at the death of the testatur’s wife ; but in case it H. should die in the 
lifetime of the testator's wife without leaving issue, then over,—it was 
held, that Af. H. took an absolute interest, liable to be divested only 
in the event of her death in the hfetime of the testater’s widuw 
without leaving issue. Under a devise to a widow for life if sbe does 
pot marry, and if she marry again, over, the gift uver vests immediately 
and takes effect cither on the death vr marriage, and is not contingent 
upon the latter eveunt—Lurford v. Cheeke, 3 Lev., 126; Aleeds v. 
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Wood, 19 Beav., 215. Similarly, a gift over following a gift to A for 
life, or until he become bankrupt, takes effect either on death or 
bankruptcy — Etches v. Etches, 3 Drew., 441. A different construction 
will be given if the gift over is solely dependent on marriage or 
bankruptcy— Sheffield v. Lord Orrery, 3 Atk., 282. See also Underhill 
v. Roden, L. R., 2 Chan. Div., 494. 


It is not necessary that the gift over should be indefeasible. Thus, 
under a devise to A, and if he die without issue to B, if A die with- 
out issue, the gift to 2 will take effect, and if be should predecease 
A, his interest will devolve upon his heirs— Pinbery v. Elken, 1 PL W., 
563; Barnes v. Allen, 1 Bro. C. C., 181, IMustration (f°) is at 
example of the proposition thus stated. 

Contrary intention. — If the testator himself direct that a legacy 
shall vest in interest ata particular time (Glanrill v. Glanrill, 2 Mer , 
38), or direct that the legatee shall take if he attain a particular 
age, but not otherwise (Anh v. Cameron, 14 Ves., 389), the legacy 
will not vest before, the time fixed. 

The word ‘ vested,’ however, is sometimes held to be used in the sense 
of ‘payable,’ as where the shares of members of a class are directed 
to be vested at a particular time, and there is a gift over to the other 
members of the class of the shares of those dying before that. time 
without issue — Zaylor vy. Frotusher, 5 DeG. and S, 191; Re d- 
moustows Estate, LR. 5 Ey., 389; Wildsams vo EMaythorne, L. XK, 
6 Ch., 782. 

A declaration that legatees shall became benefictally interested ata 
particular time, is not equivalent to a direction that their interests shall 
vest at that time. Sach a declaration refers only to vesting in pusses- 
sion — Me Lachlan v. Tailtt, 28 Benv., 407, 

Where a testator devised lands to 7 for life. and from and after his 
decease to his eldest son, if he should arrive at the age of 21 years, 
and in default of his having a son, over, the Court of appeal held, 
that, on the death of 7, the eldest son took an estate in fee liable to be 
divested on his death under age— Andrew v. Andrew, lL. Rei Chan, Div., 
410. ‘The words ‘ from and after® were held to mean immediately after, 

There is a presumption, it seems, in favour of the vesting of resida- 
ary bequests— Booth v. Bovth, 4 Ves, 399; Jones v, Muachilwatn, 
1 Ruas., 220. 


107. A legacy bequeathed in case a specified 

D . uncertain event shall happen does 

ate of vesting ‘ 
when legacy is con. bot vest until that event happens. 
tingent upon aspeci- A Jegacy bequeathed in case 4 
Hed uncertainevent. ecified uncertain event shall not 
happen does not vest until the happening of that 
event becomes impossible. In either case, until the 
condition has been fulfilled, the interest of the 
legatee is called contingent. 


Exception.—Whiere a fund is bequeathed to any 
person upon his attaining a particular age, and the 
will also gives to him absolutely the income to 
arise from the fund before he reaches that age, or, 
directs the income, or so much of it as may be 
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necessary, to be applied for his benefit ; the bequest 
of the fund is not contingent. 


Lllustrations. 


a.) A legacy ia bequeathed to D in case A, B, and C 
shall all die under the age of 18. D has a contingent 
interest in the legacy until 4, B, and C all die under 
or one of them attains that age. 


(b.) A sum of money is bequeathed to A ‘in case he 
shall attain the age of 18,” or ‘“‘ when he shall attain the 
ange of 18.” A’s interest in the legacy is contingent until 
the condition shall be fulfilled by his attaining that age. 

See Stapleton v. Cheales, Pr. Ch., 315. It is said the word ‘ when’ 


cannot be considered so strongly indicative of contingency as the words 
or Sif'-— Duffield v. Duffield, 3 Bhi, N.S., 33). 


(c.) An estate is bequeathed to A for life, and after his 
denth to 8, if B shall then be living, but if B shall not be 
then living, to GC. dA, B, and C survive the testator, B 
and Ceach take a contingent interest in the estate until 
the event which ig to vest it in one or in the other shall 
have happened. 


(d.) An estate 18 bequeathed as in the case last sup- 
posed. B dies in the lifetime of A and C. Upon the death 
of B, C acquires a vegted right to obtain possession of the 
estate upon A’s death. 


(e.) A legacy is bequeathed to A when she shall attain 
the age of 18, or shall marry ynder that age with the con- 
sent of B, with a proviso that it she shall not attain 18, or 
marry under that age with B’s consent, the legacy shall go 
to C Aand ( each take a contingent interest in the 
legacy. A attains the age of 18. A becomes absolutely 
entitled to the legacy, although she may have married 
under 18 without the consent of B. 


Austen v. Halsey, 18 Ves., 126. 


(f.) An estate is bequeathed to A until he shall 
marry, and after that event, to B. B's interest in the 
bequest is contingent until the condition shall be fulfilled 
by 4's marrying. 


oe estate is bequenthed to A until he shall take 
advautage of the Act for the Relief of Insolvent Debtors, 
and after that event to B. B's interest in the bequest is 
contingent until 4 takes advuutage of the 
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(k.) An estate is bequeathed to A if he shall 
rupees to B. A’s interest in the bequest is conde a 
until he has paid 500 rupees to B. i 


(i.) A leaves his farm of Sultanpur Khurd to B. if 
B shall convey his own farm of Sultanpore Buzurg to C. 
B's interest in the bequest is contingent until he has 
conveyed the latter farm to C. 


(j-) A fund is bequeathed to 4 if B shall not marry 
C within five years after the testator’s death. A’s inter- 
est in the legacy is contingent until the condition shall be 
fulfilled by the expiration of the five yenrs without. B's 
having married C, or by the occurrence, within that perjod, 
of an event which makes the fulfilment of the condition 
impossible. 


(k.) A fund is bequeathed to A if 2B shall net make 
any provision for him by will. The legacy is contingent 
until B’s death. 


(.) A bequeaths to B 500 rupees a year upon his 
attaining the age of 18, and directs that the interest, or a 
competent part thereof, shall be applied for his benefit 
until he reaches that age. The legacy is vested. 


(m.) A bequeathsto B 500 rupees when he shall attain 
the age of 18, and directs that a certain sum out of ano- 
ther fund shall be applied for lis maintenance uutil he 
arrives at that age. ‘The l€gacy is contingent. 


This section applies to Hindus, etc., under the Hindu Wills Act, 
ANI of 1870, 8. 2. 

The word ‘contingency’ bas reference in general to the happening 
of an event. 


There is an important distinction between a contingent bequeat and 
bequest vested in interest subject to being divested, In the latter 
case, if there is no prior interest, the legatee is entitled to the income 
during the term of suspense. In the former case, the person in whom 
the bequest is at a future time to be vested, has no interest in the 
income of the subject of the bequest— Duffield v. Duffield, 3 Bli, N.S., 
330, per Best, C. J. 


The exact events on which a gift over is to take place must happen. 
Thus, under a gift to C “af A should die before B without leaving 
a widow or child, after his death and B's death,” wes held to fail, on A’s 
surviving B, though be died witbout leaving a widow or clild— Holmes 


v. Cradoch, 3 Ves., 317; see ite Sunder's Trusts, L. R., 1 Eq., 675. 


A devise to A, provided she lives to attain twenty-one, has been 
held to be vested subject to being divested—Siuamonds v. Cocks, 
29 Beav., 455. So, where there is a yift to A for life, and if'sbe marry 
again, over, the ae over is not contingent. but vests immediately — 


Luzford v. Cheeke, 3 Lev., 126; Aeeds v. Wood, 19 Beav., 215. 


But a legacy to A, to be paid as soon as he attains twenty-one, and in 
case be attains that age, not otherwise, is contingent—Anight v. Cameron, 


142 SUCCESSION ACT. (Part XIll. 


14 Ves, 389. See Browne v. Browne, 3 Sin. and G., 568; Holmes v. 
Prescott, 10 Jur., N.8., 507; Re Eddelf's Trusts, L. R., 11 Eq, 559. 


The words which usually indicate conditions or contingencies with 
reference to age ortime are these: ‘provided,’ ‘if,’ ‘in case, ‘in the 
event of,” ‘when, ‘as and when,’ ‘should,’ ‘on,’ ‘upon,’ ‘at,’ ‘from and 
after; Lut it seems that a different effect hns been attributed to such 
words in England according as they have been applied to realty or per- 
nonalty. Thus, while a devise to A, provided he attains twenty-one, gives 
a vested estate liable to be divested— Simmonds v, Cocks, 29 Beav., 455, 
where a begacy was given to A, provided he attained twenty-one, with a 
gift over if he died under that age, the condition was held to be a 
condition precedent— A tkinson v. Turner, 2 Atk., 41. 


In Prescott v. Holmes, 10 Jur., N.S, 507, all the previous cases are 
collected, Woon, V.C., in commenting on the cases in which ‘when’ 
or ‘if’ is used, observed, that if a testator gives personal property in 
that form, he clearly does not vest, while if he pives real estate, he 
clearly does (p.° 512). This case was followed in Re Eddell@s Trust, 
L.R., 1) Bg., 550. ‘Phe general rule as to personalty is thus laid 
down in Williams on Executors, 1236:—‘ 1f the words ‘ payable’ or 
‘to be paid’ are omitted, and the legacy is given at twenty-one or, tf, 
when, m case, or provided, the legatee attain twenty-one, or on his 
attaining that age, or any future definite period, this confers on him a 
contingent interest, which depends for ita vesting and its tranamissibility 
to his executors or administrators on lis being alive at the period 
specified.” 


This rule is not atrictly in accordance with the law as laid down by 
this and the preceding section, for it is clear in Hlustration (d) that D's 
contingent interest would pass to his representatives in the event of 
his Pee eains A, B, or C, before any of them las attained the 

of 18. 


Tllustrations (1) and (m) are illustrations of the rule laid down by 
Sin J. Laacu in Vawdry vy. Geddes, 1 Russ, and My., 208, that where 
interest is given, it is presumed that the testator meant an immediate 
gift, because, for the purpose of interest, the particular legacy is to be 
immediately separated from the bulk of the property. See Saundars 
vy. Vauteer, 1 Cro and Ph., 240; oath v. Hoath, 2 Bro. C. C., 4; 
Pearson v. Dolman, L. R., 3 Egq,., 315, 


Generally spenking, if the gift of maintenance be not co-extensive with 
the whole amount of the interest (7'resford v. Hunter, 3°) Bro. C. C., 
416; Re Ashmore’s Trusts, L. R, 9 Bq., 99), or if it be made out of 
another fund (see illustration (m) to this section), in neither case will 
the legacies vest prior to the arrival of the periods at which they are 

ayable, for auch provisions afford uo presumption that the testator 
intended the Jegacies to vest before they ae due— Williams on Exe- 
cutora, 1242. When the whole iaferest of a fund is given for mainten- 
ance, it has the aame effect ns if the in(erest had been given irrespective 
of maintenance— Hoath v. Hoath, 2 Bro. C.C., 4. Where, however, the 

rincipal and interest are blended together in one gift, and the principal 
Is given on a contingency, as where there is a bequest of a specific sum 
and interest or accumulated interest to A as soon as he attains twenty- 
one, the entire gift is coutingent— Asight v. Anight, 2S, and S., 490; 
Locke v. Lamb, L. R.. 4 By , 372. 


It aeema that a discretion to apply the interest to maintenance, or to 
accumulate it, will not vest the legacy of the fund (Vawdry v. Geddes, 
1} R. and M,., 203); nora discretion to apply the whole or part net 
exceeding a fixed sum to maintenance— Merry v. Hill, L. R., 8 Bq., 619. 


Sec. 109.) ONEROUS BEQUESTS. 


108. Where a bequest is made only to such 


m!| : 
Vesting of interest suena da of a class as shall have 
in a bequest to such attained a particular age, a per- 


members of a class us son Who has not attained that ave 
shall have attatmed a t hav : ° 
paaedlae ane. cannot have a vested interest in 


the legac y. 


Lllustration. 


A fund is bequeathed to such of the children of A as 
shall attain the ave of 18, with a direction that while any 
child of A shall be under the ave of 18, the income of 
the share to which if may be presumed he will be even- 
tually entitled, shall be applied for his maintenance and 
education. No child of A who is under the age of 18 has 
a vested interest in the bequest. 

This section deals with gifts to a contingent class, which are to be 
distinguished from gifts to a class on a contingency. It applies to 
Hindus, ete , under the Hindu Wills Act, X XI of 1870, «. 2. 

A pift to children who shall have attamed 21, or to such ehildren 
as shall have attained 2), is a vift to a contingent class; und no child 
who has not attained that age can have a vested interest (Bul vy, 
Pritchard, 1 Russ., 213; Leake v. Robinson, 2 Mer, 363; Thomas vy, 
Wilberforce, 31 Beav., 299; Willams vy. Haythorne, LL. R, 6 Ch, 
782), the reason being as pointed out by Beet, C.J. in Duffield v, 
Duffield, 3 Bu., p. 333, that, unc he attained the age of 21, uo child 
completely answers the description of those who are to be legatees, 

A gift of interest or Income by way of maintenance, which in the case 
of a bequest to a class upon a contingency might have the effect of 
vesting the bequest (see exception te preceding section) will not have 
that effect in the case of a bequest to a contingent class — Leeming v. 
Sherratt, 2 Hare, 14; Merry v. fill, La. R., 8 By., 6195; Re Ashmore’s 
Trust, L. R., 9 Eq., 99; see illustration to this section, 


PART XIV." 
OF ONEROUS BEQUESTS. 
109. Where a bequest imposes an obligation on 
the legatee, he can take nothing 
by it unless he accepts it fully. 


Onerous bequest. 


Illustration. 


A having shares iu -X, a prosperous joint stock company, 
and also shares in FP, a juint stock company in diffi- 
culties, in respect of which shares heavy calls are expected 
to be mude, bequeaths to B all his shares in joint stock com- 
panies B retusea to accept the shares in Y. He for- 
feits the shares in X. 


* This Part applies to the wills of Hindus, etc., in the Lower Provinces 
of Bengal aad the towns of Madras and Bumbay—Act XXI of 1870, s, 2. 
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110. Where a will contains two separate and 
independent bequests to the same 

a ae person, the legatee is at liberty to 
to same person giccept one of them and refuse the 
other, although the former may be 

beneficial and the latter onerous. 


Tllustration. 


A having a lease for a term of years of a house ata 
rent which he and his representatives are bound to pay 
during the term, and which is higher than the house can 
be let for, bequeaths to B the lease and a sum of money, 
B refuses to accept the lease. Ie shall not by this refusal 
forfeit the money. 


This is the rule in England, as Inid downin the cases of Andrew v. 
Trinity Hall,9 Ves., 25, and Warren v. Ruddall/, i J.and H., 1. [tis no 
objection that the legatee, by repudiating an onerous bequest, will throw 
a burden on the testator’s estute— Moffedt v. Bates, 3 Sw. and G., 468. 


Where, however, it appears from the will that it is the intention of the 
testator that beneficial and onerous bequests shall be taken together, 
that is, where the legacies are not separate or independent, the legatee 
must accept all or none—Green v. Britten, Li. J.. 42 Ch, 1873 Talbot 
v. Lord Radnor, 3 M. and K., 252. Thus, in Warren v. Ruddall, 
1J. and U1, where the testator made several gifts to a devisee, one of 
which was a leasehold on which the testator was liable on his covenant 
to repair, Woon, V. C., said: ° Tf f saw here any intention to couple the 
gift of the life-interest inthe freehold with the gift of the leasehold, 
bo as to make the acceptance of the burden a condition af the benefit, 
the case would be diflerent. But the testator’s intention seems to me 
to have been exactly the contrary. Ineach gift his meaning was to 
bestow a bounty, not to impose a burden” (p. 1? 


PART XV.* 


OF CONTINGENT BEQUESTS. 


111. Where a legacy is given if a specified un- 
ia certain event shall happen, and 
equest contingent : : : . : 
upon a specified uncer- NO time is mentioned in the will 
"event, no time for the occurrence of that event, 

~~ # the legacy cannot take effect 

unless such event happens before 

the period when the fund bequeathed is payable or 
distributable. 


* This Part applies to the wills of Hindus, etc., in the Lower Provinces 
of Bengal and the towns of Madras and Bombay—Act XXI of 1870, a. 2. 
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Illustrations. 


(a.) A legacy is beqeathed to A, and in case of his 
death, to B. If A survives the testator, the legacy to B 
does not take effect. 


In Edwards v. Edwards, 15 Beav., 361-2, the Master of Rolla, in 
considering the case, xs put by him, of a gift to 4, and if he shall die 
to B, said: In auch cases it inay be considered to be settled, that 
the bequest may be read somewhat to this effect, — namely, a bequest ta 
A, but if A shall die before the bequest becomes vested in him, then to 
B. Soin Home v. Pillans, 2 My. and K , 20, Broucuam, L (C., said, 
—*A bequest to anv person, and in case of his death to another, ia an 
absolute bequest to the fitst legatee if he survives the teatator, and 
this whatever be the form of expression, as ‘if he die’ or ‘should he 
happen to die,’ ‘in case death should happen to hiw,’ and so forth.” 


(b.) A legacy is bequeathed to A, and in case of his 
death without children, to Bo If dA survives the testator 
or dies in his lifetime leaving a child, the legacy to B does 
not take effect. 


The rule in these enses is illustrated by the cases of Hiackley v. 
us, 4 Ves., 160, und Cambrulge vo Rous, 8 Ves., 13. 

According to the English cases, if A in this case should die, whether 
before or after the death of the testator, without leaving a child, the 
gift over would take effect, and the legacy vest in] B~Ediurds vy, 
Edwards, 15 Beav , 363, per Romitty, M. K.; Allen v. Farthing, 
cited in 2 Jarman, 783. 


(c.). A legacy is bequeathed to A when and if he 
attains the age of 18, aud in case of his death, to 2. A 
attains the age of 18. The legacy to B does not take 
effect. 

This is the case of Flome v. Pillans, 2 My. and K., 15, where the 
bequest was to A and B, when and if they should attain their ages of 
21 yeurs, and in the case of the desth of either of them leaving chile 
dren, the share of such of them so dying to their respective children. 
-There the gift over was held to be restricted to the contingency of A 
or B dying under 21 without children, the pertod of distribution 
being, when Aand B respectively attained 21) On attaining 21, 4 and 
B respectively took absolute interests in the gilt. 

See also Gosling v. Townshend, 17 Weav., 245; Cooper v. Cooper, 
LK. aud J., 658. 


(d) A legacy is bequeathed to A for life, and after 
his death to. B, nnd ‘in care of B’s death without chil- 
dren,’ to C. The words ‘in cave of B's death without 
children’ are to be understood as meaning in case B shall 
die without children during the lifetime of A. 

This is in accordance with what is known na the fourth rule in Ed- 
wards v, Edwards, 15 Beav., 361, stated by Romstry, MR. who held, 
that, in the case of a gift to A for life with remainder to A, and if he 
bhall die without leaving children to C, the contingency had reference 
to the death of the tenant-for-life. This rule, however. hasbeen ~ 
ruled by the House of Lords in two recent cases: O 


19 
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Bardett, L. R., 7 H. L., 888; and Ingram v. Soulten, ib., 408; it 
being held, that the gift over will take effect upon the death of B at 
any time without issue, whether before or after the tenant-for-life, 


i(e.) A legacy is bequeathed to 4 for life, and after his 
death to B, and ‘in case of B’s death,’ to C. The words 
‘in case of B’s death’ are to be considered as meaning 
‘in case B shall die in the lifetime of A.’ 

This is in accordance with the third rule in Edwards v. Edwards, 
15 Beav., 36). 

“Where a gift of the absolute interest in property to one person is 
followed by a gift of it to another in a parti@dlar event, the disposition 
of the Courts is to put such «a construction on the gift over as will 
interfere as lirtle as possible with the prior gift. When death is spoken 
of avn contingent event, a gift over on the event of denth may well be 

considered to mean, not death at any time but death before a particu- 
lar period,—e. g., the period of distribution ; and thus the gift over may 
be rend as on gift by way of substitution and not of remainder.”"— 


Hawkins, 254. 


112. Where a bequest is made to such of cer- 
tain persons as shall be. surviv- 
Bequest to such of . ‘ 
certain persone as shall Ing at some period, but the exact 
be bailed: at moe period is not specified, the legacy 
period not speeme’s shall go to such of them as shall 
be alive at the time of pavinent or distribution, 
unless a contrary intention appear by the will. 


Lllustrations, 


(a.) Property is bequeathed to A and B, to be equally 
divided between them, or to the survivor of them. If both 
A and B survive the testator, the legacy is equally divided 
between them. If 4 dies before the testator, and B sur- 
vives the testator, it goes to B, 


In this lustration the gift is immediate, and the period of dis. 
tribution is the testator’s death—Cripps v. Wolcott, 4 Madd., 1). 


_ . Property is bequeathed to 4 for life, and after his 
death to Band C, to be equally divided between them, or 
to the survivor of them. B dies during the life of A ; 
C survives 4. At 4's death the legacy goea to C, 

Hearn v. Baker, 2 K. and J., 383. The period of division is the 
death of the tenant-for-life. 


(e.) Property is bequeathed to A for life, and after his 
death to B and C, or the survivor, with a direction that if 
B should not survive the testator, bis children are to stand 
in his place. C dies during the life of the testator; B 
survives the testator, but dies in the lifetime of A. The 
legacy goes to the representative of 
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Rogers v. Towsey, 9 Jur., 575. In this iNustrati 

Ho ; "9 . ation th 

ship is considered to refer to the death of the asian 

death of the ; tenant-for-life, the words of survivorship and ¢ 
condition of B's surviving the testator being io immediate connexion 


(d.) Property is bequeathed to A for life, aud after his 
death to Band C, with a direction that in case either of 
them dies in the lifetime of A, the whole shal} vo to the 
survivor. B dies in the lifetime of A. Afterwards C 
dies in the lifetime of A. The legacy goes to the repre- 
sentative of C, 


In this case the survivorship is taken from the special form of the 
gift to have reference to one of the remaindermen surviving the other, 
and not to theie surviving the tenant-for-life. The legacy veats iu 
on the death of B, and accordingly on hig death in A’s lifetime, goes to 
his representative—Scu field v. Howes, 3 Bro. C. C., 90; While v. 
Baker, 2). F. and J., 55. 


Thustrations (c) and (d) are both examples of a contrary intention 
appearing on the will, In some cases, too, sarvivorship has reference ta 
the period of vesting, as where a bequest was in trast to pay the 
Income to children as they shall arrive at the ave of twenty-one yearn, 
and then all the said children or the survivors of them to be let inte 
full possession of the property, share and share alike, it was held, that the 
word “survivers’ upon the context of the will meant those surviving 
80 as to attain their respective aves of twenty-one — Crozier vw. Fisher, 
4 Russ, 398; see also Tribe v. Newluad, 5 DeG. und S, 236; Curneck 
v. Wadman, La. R., 7 Eq , 80. 


The word ‘survive’ imports being alive at the time of the event 
indiented, Thus a limitation to ain default of children or remote 
dssue who should survive By, means children or remoter imu living 
at 73's death, and is not void for remoteacus— Gee v. Liaddel, L. RR. 
2 Bq... 84t. Ouly those of the class who are alive at the time indi- 
cated ure entitled, the issue of other deceased tnembers being exclid- 
ed: sea Dacoulson v. Dallas 14 Ves, 576: Thompson v. Thompson, 
29 Beav., 654; De Curagnol vy. Liardet, 32 Beav, GOS. It is 
immaterinl whether the word is ‘survivors’ or ‘snch as survive — 
In re Sharpe's Estate, 1 D. J. and 5., 453. 


Thia section Jays down the general rale established in Crippe v. 
Wolcott, 4 Madd., 11, that where property is given ta the survivors or 
survivor of a class living at a particular time, the period of eurvivorship, 
asa general rule, refers to the time when the payment or distribution in 
to take place. “ [t is now settled,” saul Leacu, V. C. that ‘'if'a legacy 
be given to two or more, to be equally divided between them, or ta the 
survivors or survivor of them, and there be no apeciul intent to be 
found in the will that the survivorship is to be referred to the period 
of division; if there be uo previous interest given in the legacy, then 
the period of division is the death of the testator, and the survivors ag 
his death will take the whole legacy "—Stevenson v. Gullaa, 18 Beav., 
$90 ; Howard v. Collins, 1. KR. 5 Eq., 349. If a previous estate. be 
given the period of distribution is when such previous eatate determines 

ov. Wolcott, 4 Madd., 11; Wordsworth v. Word 1H bL. C., 
329; Re For, 35 Weav., 163; Drakeford v. Drakeford, 33 Beav., 43. 


If the prior interests should determine in the lifetirne of the testator, 
the result isthe same as if the gift bad beea © OU “mms te 


Spurreliv. Sparreli, 11 Ha, © 
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Where then there isa gift to a person for life, with renainder to his 
children or auch of them as shall be living at his decease (Sturgess vy. 
Pearson, 4 Madd., 411), or to « person for life, and after his decease 
to his children or the survivors (Browne v. Lord Kenyon, 3 Mada, 
410), the children of the life-tenant tuke vested estates subject to be 
divested in fuvor of such as survive the tenant-for-life. If aH pre- 
decease the tenant-for-life, their representatives will take, for the eveng 
which was to divest them not having happened, the original gift 
remains, See Browne v. Aenyon. per Sir Joun Leacn, V.C ; see Re 
Sander's Trusts, L. BR. Wy. 675; Harrison v. Foreman, 5 Ves., 207. 


Presumption as to Survivorship.—-Whoever his to make ont the ense 
of death at any particular time, must prove it by affirmative evidence, 
snd those who claim under a person who is said to have survived a 
particular per iod, must aid that fact —Znre Lewes’ Trusts, 1. RK ,6 Ch., 
356. Where a person has not been heard of for seven years, there is 
na presumption of law that he is dead, but at what time within that 
period he died is not a matter of presumption but of evidence, and the 
onus of proving that the death took place at any particular time within 
the seven years les upon the person who claims a right, to the estab- 
lishment of which that fact in essential—Ja re Phene's Trusts, L. R., 
6 Ch. App., 139. 

Jt was further held in that case, that there was no presomption of law 
in favour of the continuance of life. ‘Thisis contrary to the former rule 
laid down in Nepean v, Doe 2M and W., 922, that’ the law presumes 
a person shown to be alive ata given time remains alive until the con- 
trary be shown.”—See Jn re Walker, L. B., 7 Ch., 120. 


PART XVI.* 
OF CONDITIONAL BEQUESTS. 


‘ 
_ tpn impos- 113. A bequest upon an im- 
sible condition. possible condition is yoid. 


Tllustvations. 


a.) An estate is bequeathed to 4 on condition that he 
shall walk one hundred miles in an hour. The bequest is 
youd, 

(b.) A bequeaths 500 rupees to B on condition that he 
ghall marry dA’s daughter. A‘’s dauchter was dead at the 
date of the will) The bequest is void. 


So far as conditional bequests are concerned, this Act has got rid of 
the rules of the civil law which have been adopted by the Courts of 
Equity in England. As to bequests of personal property, the Com- 
missioners, in their report, any :—° On the subject of conditions we have 
deemed it mght to abstain from introducing into India the very refined 
distinction which the Court of Chancery has, in questions relating to 
personal property, borrowed from the Ecclesiastical Courts, We think 
that the words of the will should be adhered to where no eondition 
inconsistent with law or morality is sought to be imposed; that all 

vests made upon illegal, immoral, or impossible conditions should be 
void ; and that wherever the testator’s wishes can be carried into effect, 


® This Part applica to the wills of Hindus, etc., in the Lower Provinces 
Bengal and the Towns of Madras and Bombay.—Aot XXI of 1870, «, 2, 
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if expressed in one way, they ought to be permitted to . 

expressed in unother way, so that whatever te can ane oe 
he ought to be allowed to do by imposing a condition. It appears 
also to us, that whenever a condition subsequent is valid if accom. 
panied by a gift over, itought to be valid without a gift over, and 

nat to be treated as if it had been inserted merely to frighten the 

tee by an unmeaning threat,” 


By the civil law, when a condition precedent tothe vesting of a legs 
is impossible, the bequest is single,—i.e , discharged of the condition, 
and the legatee will be entitled as if the legacy were unconditional— 
Williams on Executors, 1269. 

If a condition is impracticable, though not physically impossible, the 
legacy is void. Thus, where a testator bequeathed property to a married 
woman upon condition that she conveved an estate devised to ber by 
another testator to her separate use with a clause agninst anticipation, 
the Court held, that the fact of the woman not being competent to make 
a valid conveyance of the estate, was fatal to the bequest — Robison v. 
Ae 6 DeG@. M. and G., 535; see Lowther ¥. Cuvendesh, 
1 Kd., 99. 


114. A bequest upon a condition, the fulfilment 
Bequest upon illegal Of which would be contrary to 
or immoral condition. Jay or to morality, is void. 


Tilustrations. 


(a.) A bequeaths 500 rupees to RF on condition that he 
shall murder C. The bequest is void. 


(b.) A bequeaths 5,000 rupees to his niece if she will 
desert her husband. The bequest is void. 


Wren v. Bradley, 2 DeG. and S., 49. So, where there was a bequeat 
of an allowance to a married woman, on condition that she hived apart 
from her husband, the condition was held te be contra bunoa mores, 
and void— Brown v. Peck, t Ed, 140; see also Carteerht vy, Curt- 
wright, 3 DeG. M. and G., 982. 

With regard to conditions precedent which are iNegal. if performante 
requires an act which ix malum wn ae anto kill A, burn his house, or 
the like, then both by the Common Law and Civil Law, not only the cone 
dition, but the bequest itself, is void — Williams on Executors, 1270, citing 
Swinb, Part IV, #. 6, p. 16. But where the illegality consista merely 
in the performance of the condition being against a rule or policy of 
the law, there (although by the Common Law the devise as well as the 
condition ix equally void as if there existed malum in ae) by the Civil 
Law the condition only is void, and the bequest single and good — Ibid. 
This Act makes no distinction between conditions the performance of 
which requires an act which is madum 1 «e, and conditions the perform. 
ance of which reqnives an act which is against a rule or policy of the 
Jaw, or malum prodibitum. 


115. Where a will imposes a condition to he 
Fulglment of condi. fulfilled before the legatee can 
precedent to the take a a vested interest in the 
of a legacy. thine beaueathed. the coudition. 
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shall be considered to have been fulfilled if it has 
been substantially complied with. 


Lilustrations. 


(a.) A legacy is bequeathed to A on condition that he 
shall marry with the consent of B,C, D,and & A mar- 
ries with the written consent of B. Cis present at the 
marriage. D sends a present to A previous to the mar- 
ringe. FE has been personally informed by A of his inten- 
tions, and has made no objection, A has fulfilled the con- 
dition. . 

A general consent to any marriage is sufficient—AMercer v. Hall, 
4 Bro. C. C, 326; Pelloch v. Croft, \ Mer., 181. 


The condition is complied with by a first marriage, and does not 
extend to a second marriage contracted without the consent of the 
person whose consent is required inthe condition — fatcheson v, Hames 
mond, 3 Bro. C. CG, 128; Crommeliua vo Crommelin, 3 Ves., 227. 

Consent may be implied, as from the circumstance that the executor 
or trustee whose cousent is made a condition, witnesses the reception 
of addresses of inarriagve, nnd) intimates no disapprobation, for then 
the mnxim, qui treit satix logotur, applies.— Williams on Hxecutors, 
1285, ciung Campbell v. Lord Nettercille, cited in 10 Ves., 243. 

After a lapse of many years consent by trustees to a marringe will 
be presumed in the absence of any claim by the persons entitled to 
take advantage of the forfeiture— Ja the Goods of Birch, 17 Beav., 358. 

(b.) A legney is bequeathed to A on condition that he 
ghall marry with the consent of B,C, and DD. D dies, A 
marries with the consent of Band (. A has fulfilled the 
condition, 

In Dawson v, Massey, L. R., 2 Chan. Div., 753, where a bequest was 
to the clildren of the testator’s sister on their marrying with the 
consent of their parents, it was held, that the consent mentioned in the 
will must be taken to be that of the parents or parent if any, and 


that a daughter who hud marcied with the consent of her surviving 
parent took a vested interest. 


So, where the consent of several trustees or executors is required, 
and one disclaims or renounces, it has been beld that the others alone 
may cousent— Worthington v. Evans, 1 Sim, and Stu., 165. 

(c.) A legacy is bequeathed tod on condition that he 
shall marry with the consent of B,C, and D. A marries in 
the lifetime of A, Cy and J, with the consent of B and C 
ouly. A has not fulfilled the condition. 

Where a legacy is conditional on the consent of trustees, the consent 
of the majority is not sufficient — Clarke v. Parker, 19 Ves., 1, per Loagp 
Expon, p. 24. 

(d@) A legacy is bequeathed to A on condition that he 
shall marcy with the consent of B, Cyand D. A obtains 
the unconditional assent of B, C, and D to his marriage 
with A. Afterwards B, C,and D capriciovusly retract their 
oovecnt. d amarries &. A has fulfilled the condition. 


Seo. 118.] CONDITIONAL BEQUESTS. 


A consent once given without any condition is not to 
from caprice or perverseness (Dashwood v. Peyton, i. —— 
unless it has been obtained throngh fraud or deceit— Merny y 1] 
1 Eden, |. 


(e.) A legacy is bequeathed to A on condition that he 
shall marry with the consent of 2, C, and D. A marries 
without the consent of B, C, and D, but obtains their 
consent after the marriage. A has not fulfilled the cuudi- 
tion, 


The consent after the marriage was immaterial, because no subse. 
ven approbation could amount ton performance of the condition, ar 
dispense with the breach of it. If there had been a general sGinmenit 
to any marriage, subsequent approbation, unless the consent were 
required to be in writing, would have been suficrent— Padlock y Croft 
1 Mer., 181. ia 


Cf.) A makes his will, whereby he bequeatha a sum of 
money to B if B shall marry with the consent of A's 
executors, 8B marries during the lifetime of A, and A 
afterwards expresses his approbation of the Inurriage, A 
diea. ‘The bequest to B takes effect. 


Clarke v. Berkeley, 2 Vern., 720. 


7 A. legacy is bequeathed to A if he executes a cer- 
tain document within a time epecified in the will, The 
document is executed by A within a rensonable time, but 
not within the time specified in the will, 4 has not 


pa ees the condition, and 18 not entitled to receive the 
egacy. 

This follows the general rule that conditions precedent must be 
literally = performed— Robinson v. Wheelwright, 21 Beav., 214. In 
England it has been held, according to Civil Juaw, that a eondition 
that a legutee shall pay a sum of money (/ ate v. fyde, 4 Kenv., 466), 
within a given time, there being no gitt over (Hollmrake vo Luster, 
1 Russ., 500, 508) is not construed atretly, if in fact he line done so in 
a reasonable time. So a condition to execute a relense has gheen con- 
strued similarly (ddudlinrake v. Luster, 1 Russ, 500); but if the 
condition to execute a release within a» particular time be in the form of 
a conditional limitation, it was held, it must be complied with— Sunmpsca 
v. Vickers, 14 Ves., 341. The principle on which the Hugh Courts 
have acted in these Inst cases is, that the period for executing the 
release was inerely ancillary to the accomphoebing of that object and 
the procurement of that instrament wae the end and substance of the 
condition. — Williams on Executors, p. 3273. 


If the testator's intention be satisfied by an execution (-f a condi- 
tion precedent) in substance, ie, cy pres, the performance will be 
sufficient. . . . . «| This extensive limitation of the general 
rule of strict performance has been adinitted by the Civil Law in all 
cases, where it is apparent that testators paid more regard to the end 
er fulfilment of the condition than w the meana prescribed fur the 
execution. Ruper, Leg., 767 (4th Edition). 
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11@ Where there is a bequest to one person 
Yate cence Alva and a bequest of the same thing 
on fuilure of the prior to another, 1f the prior bequest 
bequest, to B, shall fail, the second bequest 
shall take effect upon the failure of the prior be- 
quest, although the failure may not have occurred 
in the manner contemplated by the testator. 


Illustrations. 


(a.) A Ddequeaths a sum of money to his own children 
surviving him, and if they all die under 18, to B. A dies 
without having ever had a child. The bequest to B takes 


effect. 
Murray v. Jones, 2 V. and B., 313; see the judgment of Sir 


W. Grant, M. R. 


b.) A Nbequeaths a sum of money to B, on condition 
that he shall execute a certain document within three 
months after A’s death, and if he should neglect to do so, 
to C. Bdies in the testator’s lifetime. The bequest to 


C tnkes effect. 
vy. Ward, 1 Ves, Sen., 420. 


The principle on which this section and the following section are based, 
in thusexplained by Mr. Justice Wititams: —° Instances have frequently 
occurred in whieh the Court: has concluded from the context of the 
will, that the intention of the teatatoc is effectually fulfilled by regard. 
ing a clause of npporent condition asa clause of conditional limitation, 
ao as ta require, as in the case of a gift on a condition (see 8, 107), 
that the very event on which the gift is made contingent must be ful- 
Alled with strict exnctneas, but paying regard, in’ the construction, to 
the substantial effect of the contingency specified and so to the renl 
Snterest of the testator "— Wilhams on Executors, 1274-75. 


As to the effect of an apparent intention on the part of the testator 
that the prior legacy shall fal in a particular manner before the second 
legacy can,take effect, see next section, 

In general, where there is a rubsequent limitation, limited to take 
effect on the failure ofa preceding one, if the preceding limitation is 
removed, or doee not arme, the subsequent limitation wil tuke effect. 
Seo drelyn vv. Ward, 1 Ves. Sen., 420; Teanant v. Heathfield, 21 Beav., 
985, Thus, where there was a devise on condition that the devisee 
should execute a release ino three months after the testator’s death, 
but tf ke should neglect to do so, the devire to go over, and the devisee 
died in the lifetime of the testator, the devise over was held to 
take eflect—Arelyxn vo. Ward, 1 Vea, Sen., 420. So in Jones v. 

comh, 1 Eqg.. Cas. Abr, 245, where there was a bequest to 

child, of which the testator’s wife was enceinfe, and if 

child died under tweuty-one, over, and the wife was not enceiaée, 
it wae held that the gift over took effect. See Meadows v. Parry, 
1 V. and B., 124; Re Green's Trusts, 6 Jur. N.S, 479. 


In Murray v. Jones, 2 Vo and B., 313, a gift over, after various 
limitations to the children of the testatrix in the event -of theic all 
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dying under age and unmarried, was held to 

testatrix died without having had any child, ee ein a \thonah the 

heauest to A, and if he shall die to Bo and A was dead at tha bea ea” 
e was held to a 


RI Eq 79, th , 
oF EQ, 6. Chere was a bequest afte 
the death of J (to whom an ANMUITY was given out of the iaaids to E 


during her natural life, but in cause of the death of E during the life 
tine of J, then to M for life, and after the devease of Bound AL then 
over. It wus held by Woon, V.C, that there was a sufficient shinies 
tion of an intention to give a life-estate to AL ufter the death of £: 
although Z did not die in the lifetime of : 


‘The principle was also applied in’ the case of Mackinnon y. Sewell 
2M.and K., 202. ‘There, there was a bequest to 4 for life, with ulti- 
mate remainder to the children of 4 living it her decease, to be pail to 
them after her death as they attained twenty-one, and ofall died before 
attaining twenty-one, then over. One child of A attained twenty-one, 
but no child survived her, and it was held that the gift over tuvk eflect. 
See also Zennant v. Heathfield, 21 Beav., 255. 


117. Where the will shows an intention that the; 
Case in which the Second bequest shall take effect: 
second bequest shall only in the event of the first: 
not take effect on fail- wwe. haa ; Peery te 
eae bequest failing in a particular! 
manner, the second bequest shall 
not take effect unless the prior bequest fails in that 
particular manuer. 


Tilustration. 


A makes na bequest to his wife, but in case she should 
die in his Jifetime, bequeaths to 2 that which he had be- 
queathed to her. do and tys wife perish together, under 
circumstances which make it impossible to prove that she 
died before him. The bequest to B does not take effect. 

This is the cnse of Underwood vo Wing, 4 DeG. M. and Gi, 633, 
By the law of England, the question of survivorship is mintter af evie 
dence, and not of positive regulation and enactment; and in the absence 
of evidence there ia no conclusion of law on the subject. Too the case 
of Underwood v. Wing, it was held, that the gift over waa dependent 
on the event of the testator surviving his wife, “ Prima facte,” it wae 
said by the Lorp CHancettor, “ the next-of-kin will be entitled to 
the personal estate, and their right will only be displaced by some 
person coming forward and showing a valid and effectual disposition 
taking it away from them. 

See s. 107, ante, 


118. A bequest may be made to any person 
_ with the condition superadded 
fant gee eee that, in case a specified uncertain 
or not happen- event shall hiappen, the thing 
bequeathed shall go to another 
person; or that, ip case a speci- 

20 
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fied uncertain event shall not happen, the thing 
beqeathed shall go over to another person. In each 
case the ulterior bequest is subject to the rules 
contained in Sections 107, 108, 109, 110, 111, 112, 
113, 114, 116, 117. 


Section 115 is necessarily omitted, because of the provisions of s. 119. 


Tllustrations. 


(a.) A sum of money is bequeathed to A, to be paid to 
him at the ave of 18, and if he shall die before he attains 
that age, to B. A takes a vested interest in the legacy, 
ret tu be divested and to go to J in case A shall die 
under 18. 


See Juylor v. Johnson, 2 P. W., 506; and Nicholls v, Osborn, tb., 419. 


(6.) An estate is bequeathed to A, with a proviso that 
if A shall dispute the competency of the testator to make 
awill, the estate shall go to B.A disputes the compe- 
tency of the testator to make a will. The estate goes to B. 


A condition that a legatee should) not dixpute the will, in England ag 
to personality, was regarded as tuccely aa lerrorem; aud, therefore, a 
legatee, by having contested the will, did not forfeit hus legacy, unless 
there was oa yilt over upon breach of the condition— Cleaver y. 
Spurling, 2 PLOW. 628. ‘This doctrine was never applied in’ the 
case of devises of real estate ¢ but, on the coutrury, it was deeided in 
Covke vo Turner, 15 Mo and W.. 727, that such a condition annexed to 
a devise of land was valid and eflectual without a gift over upon 
breach of the condition—2 Jur., 57-8. 


(c.) A sum of monev is Bequeathed to A for life, and 
after his death to 3B, but if 2? shall then be dead, leaving a 
won, auch sou is to stand in the place of B. B takes a 
vested interest in the legacy, subject to be divested if he 
dies leaving a son in uf’s lifetime. 


(d.) A-sum of money is bequeathed to 4 and 2, and if 
either should die during the life of C, then to the survivor 
living at the death of (. af and 2 die before C. The 
gift over cannot take effect, but the representative of A 
takes one-half of the money, and the representative of B 
tukes the other half, 


Harrison vo Foreman, 5 Ves... 207. There A and B took vest- 
ed interests, subject to being divested in favour of the survivor living 
at the death of C; but, tnasmuch as neither survived C, the contingency 


which was to divest the legacy never happened, See Wagstaff v. Crosby, 
2 Coll., 746 ; Sle Saunders Trusts, L. R., 1 Eq., 675. 


_, A bequeaths to B the interest of a fund for life, 
and directs the fund to be divided, at her death, equally 
among her three children, or such of them as shall be 
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living at her death. All the children of B die in B’s life- 
time. The bequest over cannot take effect, but the inter- 
ests of the children pass to their representatives. 

This is the case of Sturgess v. Pearson, 4 Madd., 411, The Vice 
Chancellor Siz Jonn Leacu said: * The vested interests first given 
by the will are, by the form of the expression, only defeated in’ case 
there shall be some, or one, and not ald of the children living at the 


mother’s death ; but that event did not happen, for there was not one 
child living at the muther’s death.” 


119. An ulterior bequest of the kind contem- 

Condition must be Plated by the last preceding  sec- 
strictly fulfilled. tion cannot take effect, unless 
the condition is strictly fulfilled. 


Lllustrations. 


(a.) A legacy is bequeathed to A, with a proviso that 
if he marries without the consent of 2B, C,yand D, the 
leeney shall goto de Dadies. Even if ao marries with- 
out the consent of B and C, the wift to 2’ dues not tuke 
fleet. 


A legacy is bequeathed to A, with a proviso that 
if he marries without the consent of B, the legacy shall 
go to (. A marries with the consent of B. He after- 
wards beeomes a widower and marries again without the 
consent of B. The bequest to C dues not take effect. 


(c.) A legacy is bequeathed to A, to be paid at 18, or 
marriage, with a proviso that if 4 dies under 18, or mar- 
ries without the consent of B, the legacy shall go to C. 
A marries under 18, without the consent of B. The be- 
quest to C takes cflect. 


The ulterior bequests in s. 118, itis to be observed, are what are 
called conditions subsequent as distinguished from condi~ions precedept. 
When a condition is of the latter sort, the legatee has no vested interest 
until the condition is performed ; when it is of the former, the interest 
of the legatee vesta in the first instance, subject to be divested by the 
nonperfurmance or breach of the cunditiva—Williams on Mxecutors, 
1265. 

It has already been pointed ont, see notes to ss. 117 and 118 (a), that, 
in order to divest a vested extate or interest by a gift over, the very event 
must happen ; or, in other words, the condition must be strictly fulfilled — 
Wagstaff v. Crosby, 2 Coll, 746; Re Sander's Trusts, L. K., 1 by, 
675. 

If the required consent becomes unattainable by the death of the 
person or persons whose consent ts required, a marriage without con. 
sent will not cause a forfeiture, where the condition is subsequent. As 
tu real property, or legacies charge’ ou real property, it was beld in 


ee 
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England, that a marriage in snch n onse did occasion a forfeitare— 
Peyton v. Bury, 2 P. W., 626; Collett v. Collett, 35 Beav., 3 12. 

The condition once complied with is released, and consent to a second 
marriage is not necessnry— Hutcheson v. Hammond, 3 Bro. C. C, 158; 
Crommelin v. Crammelin 9 Ves., 2273 see Taylor v. Austen, 1 Drew., 
459 A legacy payable at 18, or on marringe with consent, is payable 
either at that age or on marriage with consent under it, although there 
inn gift over generally on marriage without consent—Desbody v. Boy- 
ville, 2 P. W., 547. 


Original bequest not 120. If the ulterior 
affected by invalidity be not valid, the original bequest 
second, is not affected by it. 


Tilustrations. 


An estate 18 bequeathed to A for his life, with a 
condition superadded that if he shall not ona given day 
walk 100 miles in an hour, the estate shall goto BR. The 
condition being void, A retains his estate as if no condition 
had been inserted in the will. 


(4.) Aneatate is bequeathed to A for her life, and if she 
Qo not desert her husband, to B. A is entitled to the estate 
during her life as if no condition had been inserted in the 
will, 


‘The condition is contrary to public policy — Cartwright v. Carheright 
3 DeG. M. and G., 982, 


(e.) An estnte is bequeathed to A for life, and if he 
marrier, to the eldest aon of 2B for life. B, at the date 
of the testator’ death, had not had a son, The bequest 
over is void under Section 92, and A is entitled to the 
estate during his life. 


Where a condition eubsequent is impossible (Lowther v. 

Amb, 358; aislabie v. Reee, 3 Madd , 256; Walker v. Walker, 2 DeQ. 
FL and J, 855), er illegal (Ridgway v. Woodhouse, 7 Beav., 437 ; 
Keerton vo Lord Brownlow, AV of L., 2, it ia void, and the bequest ig 
freed from it.as though it had been given unconditionally. See Wil- 
liames on PF xeecuters, 1270-71. Conditions which are repugnant to 
estates already given are void ( Bradley v. Peirato, 3 Ves , 825, per Lorp 
Auvanner), as where there is a device in fee followed by an absolute 
restraint upon alienution—flaod vy. Oglinder, 34 Beav., 523; Hunt- 
Foulston v. Farber, L. Ro, 3 Chan. Div,, 255. 


If the condition of an ulterior bequest be too vague for the Court to 
it, it is voil—Fillengham vo Bromley, T. and R., 530; see 
lag v. Allison, 7 UL. C., 707. 

Soa gift which is abeolute will not be affected by a subsequent gift 
over which is void for remotenesa (img v. Hardwick, 2 Beav., 352; 
Carver v. Bowler, 2 RK. and M., 306), the general rule of law being, that 
an absolute interest is not to be tnken away by a gift over, unless that 
gift may itself take effect — Green v. Harvey, 1 Hare, 428, 431; 7 
kine v. Weston, 32 L. J., Ch., 396 and 609. 
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121. A bequest may be made with the condi- 
Bequest conditioned tion superadded that it shall cease 
that it shall cease to to have effect in case a specified 
have effect in ense © J neertain event shall happen, or 


specified uncertain . ! 
event shall happen or in case a specified uncertain event 
not happen. shall not happen. 

Illustrations. 


(a.) An estate is bequeathed to A for his life, with a 
proviso that in case he shall cut down a certain wood, the 
bequest shall cease to have any effect. .4 cuts down the 
wood; he loses his life-interest in the estate. 


(b.) An estate is bequeathed to A, provided that if he 
marries under the age of 25 without the consent of the 
executors named in the will, the estate shall cease to 
belong to him. A marries under 25 without the consent 
of the executors. The estate ceases to belong to him. 


(c.) An estate is bequeathed to A, provided that if he 
shall not go to Isneland within three years after the 
testator’s death, his interest in the ecatate shall cense. A 
does not go to England within the time prescribed. His 
interest in the estate ceases. 


(d.) An estate is bequeathed to A, with a proviso that 
if she becomes a nun she shall cease to have any interest 
in the estate. A becomes a nun. She loses her interest 
under the will. 

Er parte Dickson, | Sim., N.S., 37; see Biddulph v. Lees, E. B. and 
E., 289. 

(e.) <A fund is bequeathed to A for life, and after his 
death to B,if Beshall be then living, with a proviso that 
if B shall become a nun, the bequest to ber shall cease to 
have any effect. B becomes n nun in the lifetime of A. 
She thereby loses her contingent interest in the fund. 

In accordance with the rule of the Civil Law, certain conditions subse 
quent were, in the case of personalty, held by the Courts in England to 
be void, and ta terrorem merely if there were no gift over, 

This and the preceding sections having got rid of that rule, under 
this Act, wherever a condiuion subsequent is valid if accompanied by 


a gift over, it is valid without a gift over, and is not to be treated as 
in terrorem. 


See Covke v. Turner, 15 M. and W., 727; Evanturel y. Evanturel, 
L. R., 6 P.C., 11. 


122. In order that a condition that a bequest 
Such condition must Shall cease to have effect may be 
not be invalid under valid, it is necessary that the 
Section 107. event to which it relates be one 
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which could legally constitute the condition of a 
bequest as contemplated by the one hundred and 
seventh Section. 


123. Whiere a bequest is made with a condition 

of locatee = Stperadded that, unless the lega- 

_ impossible tee shall perform fn certain act, 

or indefinitely postpon- the subject-matter of the be- 

uae iad quest shall go to another person, 

on the nonperformance — OF the bequest shall cease to have 

Sea aera effect, but no time is specified 

for the performance of the act ; 

if the legatee takes anv step which renders j impos- 

sible or indefinitely postpones the performance of 

the act required, the legacy shall go as if the legatee 
had died without performing such act. 


dllustrations. 


(a.) A bequest is made to A, with a proviso that, unless 
he enters the army, the legacy shall go over to B.A 
takes holy orders, and thereby renders it) impossible that 
he should fulfil the condition. J is entitled to receive the 
levacy. 


(b.) A bequest is made to A, with a proviso that it shall 
cease to have any effect if be does not marry B's daughter. 
A marries a stranger, and thereby indefinitely postpones 
the fulfilment of the condition, The bequest ceases to 
have effect. 

Where a testator devised certain property to devisees for life, if 
either of them should marry inte the fimihes to 2 or G, and if not, to 
S, and the devisees married, but not into the favoured families, it was 
held, that the gitt over did not take effect, as the devisees had the whole 
of their lives to perform the condition— Randal v. Payne, 1 Bro. C. 


C.. 58. 
In that case the condition was a condition precedent. The perform- 
ance of the act required, however, was indefinitely postponed. 


124. Where the will requires an act to be per- 
formed by the legatee within a 

Performance of con- 
dition precedent or specitied time, either asa condi- 
subsequent = within’ tion to be fulfilled before the 
beeen: legacy is enjoyed, or as a con- 
dition upon the nonfulfilment of which the subject- 
matter of the bequest is to go over to anotuer per- 
son, or the bequest is to cease to have effect, the 
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act must be performed within the time specified, 
unless the performance of it be prevented by fraud, 


Further time allow. 1n Which case such further time 
ed in case of fraud. shall be allowed as shall be requi- 
site to make up for the delay caused by such fraud. 


Ignorance of a condition annexed to a gift by will does not protect 
the devisee from the consequences ef not complying with the condition 
(Astley v. Earl of Esser, Ls W., 18 Ey. 200), for it isa principle that 
a person who takes under a will cannot plead want of knowledge of the 
will as an excuse for not complying with ity coutenta—per Jessen, MLR, 
tb. 297. Soin In re Hodge's: Legacy, LR, 16 Eq, 92. Wickens, V. 
C., laid it down, that “neither ignorance, ness, nor neglecton the part 
of the executor to inform the legatee, enn excise him for not come 
plying with the direction so as to entitle him to the wift™ (p. 96). 

Where, under a will, a person had a right of pre-emption for a given 
sum, provided he signified to the trustees within one mouth of the teata- 
tor's death his option to purchase, and paid the purchase-money within 
n further period of two months, and he duly signified his option to the 
trustees, and applied to their solicitor for an abstract of the Gtle, and the 
solicitor promised to take an early opportunity of seeing his client with 
reference to the application, but no abstract was furnished > and hearing 
nothing further, the donee of the right of pre-emption allowed the 
period of two months to elapse without paying the purchase-money, 
or taking any further steps in the matter,—iti was held, that the pur- 
chase-money not having been paid, the right of pre-emption was lost— 
Brooke v. Garrod, 3K. wind JL. 608 5 ree Simpson vo Vickers, 14 Ves, 
341, 348; Avelyn vo Ward. 1 Ves.. 420; and notes to illustration (yg) 
gs. 115, supra. Sees. 318, supra. 

Fraud, —The proviso as to fraud in this seetion appears to lave been 
sugvested by an opinion expressed by Woop, Vo OC, in Brooke vy Garrod, 
that if a that case (see facts stated, supra) there had been frand on the 
part of the trustees, or possibly such daches on ther partan the Court 
would consider to have been the sole cause of the douee of the risht of 
pre-emption not complying, modo et forma, with the conditions imposed 
by the will, the latter niche have been entitled to relief, 

“Where an act is required to be done within a specified time from the 
testator’s death, as to whether the day of the death is to be excluded, 
see Gorst v. Lawndes, 11 Sin, 4945 und Lester v. Galrand, 15 Veo, 
235. Sce alsu notes to 8. 104, p. 133, supra. 


. oe - ~— 


PART AVII.* 
OF BEQUESTS WITH DIRECTIONS AS TO APPLICATION OR 
ENJOY MEN'S. 

125. Where a fund is bequeathed absolutely to, 
Direction that funds Or for the benefit of, any person, : 
be employed in aparti-  Jyut the will contains a direction 
Seine ace that it shall be applied or enjoyed | 
the same to or forthe in a particular manner, thie lega- 
benefit of any person. tue shall be entitled to receive 


the fund as if the will had contained no such direction. 
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* This Part applies to Hindus, etc.. in the Lower Provinces of Bengal, 
and in the Towns of Madras and Bombay—Act XXAI of 1870, s. 2. 


——_ 
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Lliustration. 


A sum of money is bequeathed towards purchasing a 
country residence for A, or to purchase an annuity for A, 
or to purchase a commission in the army for A, or to 
place A inany business. A chooses to receive the legacy 
in money. Ile is entitled to do so. 


The principle upon which this section is based, is that a Court of 
Equity will not compel that to be done which the legatee may undo 
the next moment. See l Jarman, 397. 


Thus, in Stokes v. Cheek, 29 U. J., Ch., 922, where the testator 
directed an annuity to be purchased, Rosary, MR, who directed the 
price of the annuity to be paid to the aunuitant, said, “ It is a useless 
form to direct a purchase if the annuity is immediately to be sold 
agnin.” See Ford v. Batley, 17 Beav., 303; Campbell v. Brownrigg, 
1 Ph., 301. 


It mokes no difference that there is a declaration in the will that the 
legutee is net to receive the capital in lied of the unuuity—Slukes vy. 
Cheek, 28 Benv., 620; (S.C ) 29 L..3,9 Ch, 922. 


Where a Hindu testator gave all his immoveable property to his sons, 
but postponed their enjoyment thereof by a clanse that they should 
not make a partition for twenty years, it was held, that the restriction 
wre void as leit accondition repnenant to the eilt—Moukoondve Lall 
Shaw v. Gonesh Chunder Shaw, 1, Ll. Rl Cale, 104. 


Where a testator leaves a legney absolutely as regards his estate, but 
restricts the mode of the legatee’s enjoyment to secure certain objects 
for the benctit of the legatee, and where such object fails, the absolute 
gift prevails, and does not fall inte the residue— ddministrator-General 
v. Apear, I. RS Cale., 5535 see Lassence vo Trerney, 1 M. and G., 
651: and Aelictv. Aellel LR, SIL 1, 160; Anor ve. Hotham, 15 
Sim. 82; Gibbons v. Hil/s, 1 Dick, 824; Ford v. Batley, 17 Beav., 
303: Aerr v. Muddleser Hospital, 2 DeGi. Mo nnd G., 583. It makes 
no difference whether it be a bequest of a specified sum to purchase an 
annuity or a direction to purchase an annuity of a specified amount— 
Yates v. Compton, 2 PP. Wins, 308; 1 Jarm., 396 (s); Palmer vy. 
Flower, L, R., 13 Ky, 250; Gough v. Bult, 16 Sim., 45. 


Other examples are the following:—Legacies to purchase a ring 
(Apreece v. Apreece, 1 V. and B., 364), or lunds (Aintoa v. Pinke, 
1 PP. Waus., 599), or stock (Edwards v. Hall, 11 Tare, 23), or for main- 
tenance or education (Heit v. Aeldy, 9 Stn. 472), or to bind the 
legatee as apprentice (Barlow v. Grant, 1 Vern., 255). 


126. Where a testator absolutely bequeaths a 
Direction that a fund, so as to sever it from his 
mode of enjoyment of OWN estate, but directs that the 
beolut t is to ce we 
capone ol secure Mode of enjoyment of it by the 
a specified benefit for legatee shall be restricted so as 
the legatee. to secure a specified benefit for 
the legatee ; if that benefit cannot be obtained for 
the legatee, the fund belongs to him, as if the will 


had contained no such direction. 
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Illustrations. 


(a.) A bequenths the residue of his property to be 
divided equally among his daughters, and directs that the 
Bhares of the daughters shall be settled upon themselves 
respectively for life, and be paid to their children after 
their death. All the daughters die unmarried, the re- 
presentatives of each daughter are entitled to her share of 
the residue. 


(+.) A directs his trustees to raise a sum of money for 
his daughter, and he then directs that they shall invest 
the fund, and pay the income arising from it to her during 
her life, and divide the principal among her children after 
her deathe The daughter dies without having ever had 
achild. Wer representatives are entitled to the fund. 

“Tf n legatee,” said Lorn Cottrennam in Lassence v. Tierney, 
1 Mac. and G., 551, leave a legacy absolutely as regards his estate, but 
restricts the mode of the legatee’s enjoyment of it to secure certain 
objects for the benefit of the lezatee, upon failure of such objects the 
absolute eift prevails” (n. 562). The case of Lassence v. Tierney was 
followed by the House of Lords in the later case of Aelledt v. Kellett, 
L.R., 1 BE. and I. App., 361. 


The intention that the gitt should be absolute as between the legatee 
and the estate is, as in all cases of construction, to be collected from the 
will, and not from there being words which, standing alone, would con- 
Btitute an ubsolute gift—Lassence v. Trerney, 1 Mac. and G., 551. 


In Palmer vy. Flower, Ua. R.. 13 Bq, 250, the legacy was of a sum 
to be expended in the purchase of a commission in the army, and on 
the purchase of commissions in the army being abolished by royal 
warrant, it was held that the legatee was entitled to the sum given. 


Where the object is not solely for the benefit of the legatee, but 
soimne other purpose also is expressed by the testator Independent of the 
object of benefiting the legatee, the principle does not apply, and the 
levatee is not entitled to elect—Re Skinner's Trusts, 1 J. and H., 102. 


127. Where a testator does not absolutely be- 
Bequest of a fund queath a fund, so as to sever it 
for certain purposes, from his own estate, but gives 
suine of which cannot jt for certain purposes, and part 
be fulfilled. 
of those purposes caunot be ful- 
filled, the fund, or so much of it as has not been 
exhausted upon the objects contemplated by tlie 
will, remains a part of the estate of the testator. 


Illustrations. 


(a.) A directs that his trustees shall invest a sum of 
money in a particular way, and shall pay the interest to 
lis sun for life, and at Lis death shall divide the principal 

rae | 
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among his children; the son dies without having ever had 
achild. The fund, after the son’s death, belongs to the 
estate of the testator. 


(b.) A bequenths the residue of his estate to be divided 
equally among his daughters, with a direction that they 
are to have the interest only during their lives, and that 
nt their decease the fund shall go to their children. The 
daughters have no children. The fund belongs to the 
estate of the testator. 


If there be no absolute gift as between the legatee and the estate, and 
particular modes of enjoyment are prescribed, and those modes of 
exjoyment fail, the legacy forins part of the testator’s estate as not 
having in such event been given away from it—Lassence v. Jierney, 


1 Mac. and G, 562, per Loup Corrennam. x 


PART XVIII * 
OF BEQUESTS TO AN EXECUTOR. 


128. If a legacy is bequeathed toa person who 
is vamed an executor of the will, 
Legatee named as he shall not take the legacy un- 


executor cannot take ve ; 
. ANS ry * GS s , e o 
ea eeene nue tutes, less he proves the will, or other 


tion tu act us executor. Wise manifest an intention to act 
as executor. 


Illustration. 


A legacy is given to af, who is named an executor. 
A orders the funeral according to the directions con- 
tained in the will, and dies a few days after the testator, 
without having proved the will. ato has manifested an 
Intention to act as executor. 


A voluntary interference with the ascets, whether with or without 
probate, will stamp a8 person as acting exccutor (Lewin on ‘Prasts, 180), 
provided the interference Is net such us to be plainly retecrible to 
rome other ground than the part execudon of the trust (7d. 181) 5 see 

v. Watney, L. BR. 2 My. 4185 and Lewes v. Mathews, L. R., 


This section applies generally to all gifts to a person named an 
executor by the will) whether expressed to be for his care or trouble, 
er to be given to him as executor or not) Tt lava down the old rule 
of constrnetion apphed mn the Coenrts in England (Harrison vy. 


“ak Ves, 2105 Culvert vo Sebbon, 4 Beav.. 222). that when a 


* This Part applies to the wills of [lindus, ete., in the Lower Pro- 


vinces of Bengal and the towns of Madras and Bombay—Act XXI1 of 
1870, a. 2. 
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legacy was given to an executor, to entitle himself to the 


he must take upon himself the duties of executor. In later vears 


that rule has been somewhat relaxed in favour of leratees (Cockereil 
v. Harber, 2 Ruse, 508), and now the rule in) Englind  appenrs 
to be, that, proma facie, a vift to an executor was given to him 
as erccuter; but the presumption might be rebutted, as where a 
motive could be assigned, or could be fairly inferred for the legacy 
irrespective of the appointment of executor (Jerwis ve Lawrence, 
L. RS Eq 2845). as where the cift was toa person appointed exccutor 
asarelation (Der v. Reed, FS. and S.. 239). or asa mark of friendship 
(Re Denby, 3 DeG. Fo and J., 340), or as a mark of respect (Burgess v. 
Burgess, V Coll. 3867). The old rule, it was held, did not apply to a 
bequest of a residue—Griffiths vo Pruen, VL Sim., 2023 Chrestian v. 
Deverenr, 12 Sim., 264. 


Inability from bodily or mental infirmity to prove the will or take 
up the duties of executor, is no excuse—lanbury v. Spooner, 5 Beav., 
630; Le flawhins, 33 Beav., o70, 


“Asa general rule, here must be unequivocal evidence of an inten- 
tion te wet, and that evidence is best given by the probate of the will, 
But T take it to be equally clear that, dZarrison v. Rowley in still law, 
and that itis not absolutely necessary te prove a will in order to entitle 
a person to a legacy as cxecutor "—per Kinpeastey, VC, Lewis v. 
Mathews, LL. R88 Ng, 2). 


Jntention.—In Harrison ve Rowley, 4 Ves, 212, one of the persons 
appomted exeeutors died before probate had been obtammed 5; but) pre- 
vious to his death he had given diseetions for the faneral of the 
testator, und at owas held that. by se deine. he did manifested an 
intention te recept the ofliee, Tn Lewes ve Mathews (supra) the exes 
cutor, to whom oa lewacy was left for his trouble, was in Australia at 
the death of the testator, and sent home ao power-of-attorney, ander 
Whiel another person administered the excite. ‘Phe exceutor died 
without proving the will and itwas held, tiwt he had sufficiently shown 
hisontention to act under the trusts of the will, and that bis represen 
tunes were cutiiled to the legacy, 


Where a person appointed an executor renounced, but subsequently, 
before the real business of adiianistering the estate was concluded, 
proved the will, it was held that he was entitled to Che legacy, 


The iWustration to this seerion is based upon the judgment im 
flarrison Vv. Rowley, 4 Ves, 212. 


PART XIX.* 
OF SPECIFIC LEGACIES. 


129. Where a testator bequeaths to any person 

a specified part of his property, 

Specific legacy dee Which is distinguished from all 

fined. other parts of his property, the 
lecacy is said to be specific. 


* This Part applies to the wills of Hindus. ete, in the Lower 
Provinces of Bengal and the towns of Mudras und Boubuy ~Act AX 
1870, s. 2. 
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Tllustration. 


ca A bequeaths to B— 
he diamond ring presented to him by 


“ His gold chain.” 

‘¢ A certain bale of wool.” 

‘A certain piece of cloth.” 

« All his household goods, which shall be in or about 
his dwelling-house in Af street, in Calcutta, at the time of 


his death.” 


Gayre v. Gayre, 2 Vern., 538. So a residuary disposition of all the 
testator’s personnal estate in a particular country (Nisbett v. Murray, 
5 Ves. 149), or a bequest of all the testator’s goods and movenbles whuat- 
soever ina particular rvom (Green v. Symonds, 1 Bro. C. C., 128, note), 


is specific, 
¢ The sum of 1,000 rupees in a certuin chest.” 
Lawson v. Stitch, 1 Atk., 508. 


“ The debt which RB owes him.” 


‘is v. Walker, Ambl., 309; Duncan v. Duncan, 27 Beav., 386. 
See s. 164, w/fra. 


“ All his bills, bonds, and securities belonging to him, 
lying in his Jodgings in Caleutta.” 

“ All his furniture in his house in Calcutta.” 

All his goods on board a certain ship then lying in 
the river Hooghly.” 

© 2,000 rupees which he has in the hands of C.” 


Hinton v. Pinke, 1 P. Wins., 538; see Crockat v. Crockat, 2 P. Wms., 
16$; Pulsford v. Hunter, 3 Bro. C.C., 416. 


“ The money due to him on the bond of D.” 
v. Watson, 11 Elare, 170. 


“ This mortgage on the Rampore factory.” 
 Que-half of the money owing to him on his mortgage 
of Rampore factory.” 
* 1,000 rupees, being part of a debt due to him from C.” 
“© His capital stock of 1,000/. in Kast India Stock.” 
v. Macguire, 2 Bro. C. C., 108; Norris v. Harrison, 
2 Madd., 279, 280. 


“ His promissory notes of the Government of India 
for 10,000 rupees in their 4 per cent, loan,” 

“« All auch suma of money as his executors may, after 
his death, receive in respect of the debt due to him from 
the insolvent firm of D and Company.” 


Fryer v. Aforris, 9 Ves., 360. 


« All the wine which he may have in his cellar at the 
time of his death.” 
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“ Such of his horses as B may select.” 
Richards v. Richards, 9 Price, 226. 


‘© All his shares in the Bank of Bengal.” 
See Bothamley v. Sherson, L. R., 20 Eq., 304. 


** All the shares in the Bank of Bengal, which he may 
possess at the time of his death.” 

“ All the money which he has in the 5) per cent. loan 
of the Government of India.” 

All the Government securities he shall be entitled to 
at the time of his decease.” 

Each of these legacies is specific. 


(b.) A, having Government promissory notes for 10,000 
rupees, bequeaths to his executors ‘ Government pro- 
missory notes for 10,000 rupees in trust to sell” for the 
benefit of B. 

The legacy is specific. 


A, having property at Bennres, and also in other 
places, bequeaths to A all his property at Benares. 
The legacy is specific. 


(d.) A bequeaths to B— 

‘ VTis house in Caleutta;” 

His zamindari of Rampore ;” 

“ His taluk of Ramnagar ;” 

© Vis lease of the Indigo factory of Sulkea ;” 

« An annuity of 500 rupees out of the rents of his zamin- 
dari of JF.” 

A directs his zamindari of X to be sold, and the pro- 
ceeds to be invested for the benefit of B. 

ach of these bequests is apecific. 


Every devise of land is epecific— Forester v. Leigh, Amb., 171; anda 
devise of a rent charge out of a term isas mach a specific devise as if 
it had been of the term itself—Longy v. Short, 1 P. Wime,, 492. 


It seems to huve been considered in England that, after the Wills 
Act, I Vict., ¢. 26, which made the will apeak from the death of the 
testator, a residuary devise of renl estate wus not specific (see Dady v. 
Hartridge, 1 Dr. and Smn., 241); but it is now settled, that such devises 
are still specific—/lensman v. Fryer, LR. 3 Ch., 420; Lancefield v. 
Ieguiden, L. R., 10 Ch., 136. Under this Act also a will speaks from 
the death of the testator—s. 77, supra. 


The mere gift, however, of an annuity, or of a legacy to be paid out) 
of or charged upon land, ie not specific—Afann v. Copeland, 2 Madd., 
223 ; but if a testator direct freehold or leasehold extute to be sold, and 
then dispose of the proceeds in such a manner as to show an intention 
thas the legatees should take them specifically, the legacies will be 
specific— Poge v. Leapingwell, 18 Ves., 463. 
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(e.) A, by hia will, charges his zemindari of VY with 
an annuity of 1,000 rupees to C, during his life, and sub- 
ject to this charge he bequeaths the zamindari to D. 


Each of these bequests is specific. 


(f.) A bequeaths a aum of money 

to buy a house in Calcutta for B: 

to buy an estate in zillah Fureedpore for B: 

to buy adinmond ring for B: 

to buy a house for B: 

to be invested in shares in the Bank of Bengal for B: 

to be invested in Government securities for B : 

A bequeaths to B—- 

“ A dinmond ring.” 

© A horse.” 

“10,000 rupees worth of Government securities.’ 

“ An annuity of 500 rupees,” 

«2,000 rupees to be paid in eash,” 

© So much money as will produce 5.000 rupees 4. per 
cent, Government securities.” 

These bequests are not specific. 


+] 


The distinetion between specific aud general or pecuntary legacies is 
of great importance. “Phe tuctioutlon of the Court is agaist constia- 
ine a degacy as specific where there isa reasonable doubt of the inten- 
tien of the testator— Webster vo Hale, & Ves. 410: Kerby vy. Potter, 
4 Ves, 748. In Ashton v. Ashton, 3 Po Wins. 385, Lorp ‘Varnor said, 
that ‘though specifie legacies have, in some respects, the advantage of 
these that are pecuniary so as to be paid tm fofo and not in average ou 
n deficiency of assets, yet, in other respects, they are distinguished to 
there disudvantege from peeuntary legacies, as, suppose they have been 
lost or alieved by the testater in’ his difedme, they must then fil as 
foto,’ —that is, in case of their being adcemed. See Chap, xxi, ufra. 


In eases of doubt, parol evidence of the state of the testator’s funded 
property ia adiissibl to determme whether a legacy is to be considered 
aeyenera or specific —dttorney- General v. Grote, 2 Rus. and My , 699. 
It has been held, that a degacy may be specific even where it is declared 
in the will that ‘at shall not be deemed specific so as to be capable 
of ademption “—Jucgues v. Chambers, 2 Coll, 435. 


As to what is to be deemed a specific legacy, see further Bothamley v. 
Sherson, La. R., 20 By., 804, per Jessac, M. 2. 


A bequest of all the testutors personal estate generally is not anecific. 
The very terms of such a disposition demonstrate its generality (Williams 
on Exeentora, 1177); butat aman, having personal property elsewhere, 
bequeaths all bis personal estate at a particular place, the legacy is 
apecific, and all the personal property at that place will pass— Sayer v. 
Sayer, 2 Vern., 688; see Guyre v. Gare, 2 Vern,, 538, and the cases 
there cited. 

Where a testator, who was possessed of three leasehold houses 


in A Street, bequeathed “ two houses in AK Street" in trust for P for 
life, and then to form part of the residuary estute, it was held, that two 
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of the houses passed under the gift, and that P was entitled to 
which he would take—7Zupley v. Eagleton, L. R, 12 Ch. D., 683; 
see Duckmunton vy. Duckmanton, 5 YW. and N., 219. 


(g.) A, having property in) England and property in 
India, bequeaths a legney to 2, and direeta that it shall 
be paid out of the property which he may leave in India, 
He also bequeaths a legacy to C, and directs that it 
shall be paid out of the property which he may Jeave in 


No one of these legacies is specific, 


130. Where a sum certain is bequeathed, the 
legacy is not specifie merely be- 
pequeat, of asum cer- : * . 
tain. where the stocks, Canse the stecks, funds or seen- 
&e, in which it is in- TtieSsd lich itis investe Seen 
NC oh ave dnedhed” Fities In’ whieh it Is Invested are 
deseribed in the w 


A bequeaths to R— 
* Pen thousand rupees of his funded property ;” 

“Ten thousand rupees of his property now invested in 
shares of the Mast Indian Railway Company ;” 

© ‘Pen thousand rupees at present secured by mortga 
of Rampore Factory.” 

No one of these legacies ts specific, 


ve 


In order that a legacy such os i apokgn of in this: section be con. 


strned as specific, it mast clearly appear that the testator meant to 
bequeath the identival stock or funds. 


131. Where a bequest is made in general terms 


Bequest of stock Of @ certain amount of any kind 
where the testator had of stock, the legacy Is not Speci 
at the date of his will . eae oe Rereers ; ae 
an shual oF wemar e INerely he USC the testator 
amount of stock of the was at the date of his will pos- 
same kind. ; ee 

sessed of stock of the specified 
kind to an equal or greater amount than the amount 
bequeathed. 
Illustration. 


A bequeaths to RB 5,000 rupees five per cent. Govern- 
ment securities. dA had, at the date of the will, five per 
cent. Government securities for 5,000 rupees. 

The legacy is not specific. 

In other words, whether a legacy which is invested in stocks or funds is 
a specific legacy or not is a question of intention, Therefore, where no 
explanation is given, it inay be that the testator meant bis executor to 
purchase, from the general estate, so much of the stock, &c., in the will 
described —Purtridge v. Partridge, Casea Temp. Talbut, p, 226. 
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Legacies such as are dealt with in this section were held not to be 
specific in the cases of Purse v. Suaplin, 1 Atk., 413; Partridge v. 

artridge, Cas. Temp. Tulbot, 226; Bronsden v. Winter, Amb., 57; 
Gillaume vy. Adderly, 385; Sleech v. Torrington, 2 Ves, Sen, 560; 
Webster v. Ilule, 8 Ves., 410. 


In Purse v. Snaplin, 1 Atk., 413, the testator gave £5,000 in a parti- 
cular atock to A, und £5,000 in the same stock to B. At the time of 
making the will, and at his death, the testator lind only £5,000 in the stock, 
It was held that the bequests were not specific. So a bequest of £2,060 
B.S. stock (Brousden v. Winter, Amb., 56), a legacy of £5,000 sterling 
or 50,000 current rupees, now invested in’ Kast India Company's 
bonds (Gillaume vy. Adderly, 15 Ves , 384), were held not to be specific. 
In Sibley v, Perry, 7 Ves., 522, the executor was, within three months 
of the testator’s decease, to transfer £1,000 stock in the three per cent. 
to certain persons. ‘The legacy was held to be general. 


It seems, that where a legacy of the kind referred to in this section ts 

articularized by the word Siny,’ or by any other expression which 
Indicntes the testator’s intention of making it specific or individual, it 
is to be deemed specifie—Ashion v. Ashton, 3 P. Wims., 384; sce note 
to Minton v. Pinke, 1 P. Wins., £38. 


In Ashton vy. Ashton, Cases ‘Temp. Talbot, 152; Jeffreys v. Jeffreys, 
3 Atk. 120; Page v. Young, LR, 19 Ey., 501, legacies were held 
to be specific. in Jeffreys ve Jeffreys, the testator had, at the 
time he mnde lis will, actually so mach stock as would) exactly answer 
the two legacies whieh he bequenthed. See also Avelyn v. Ward, 
1 Ves, Sen, 424-5, In Page v. Young, L. R19 By. 501, a legacy 
was piven in these words--" 1 give to A the interest of £4,500 money 
in the funds for her absolute use and benefit,” followed by specific gifts 
to the same degutee, and the words “and at 4's decease the funded 
property to 77." The testatrix had, at the date of the will, an absolute 
Interest in £4,000 consols, Pt was held that the gift was a specific wift 
to A for dite with a gift over to 7 absolutely, Marinas, V.C., said, 
“Tam of opmion, looking at the situation of the testatrix, that she 
intended it (the form of expression) to mean my money in the fuads,” 
that is, money already in the funds. 


The illustration to this section is only consistent. with the section 
itself, if at be taken, that chere is nothing ino the will from which it can 
be gathered that the intention of the testator was that the identical 
securitities should go to the legates, It seems to be directly opposed to 
the case of Jeffreys v. Jeffreys, 3 Atk , 120, 

132. A money legacy is not specific merely 
vgee Ya) 2°) +} , Low a) “ ; 0) i a 
age WE ae because the will direets Its pay 
itis not te be Ment to be postponed until some 
paid uncilsome part ot part of the property of the testa- 
the testator’s property ot ~ 
ehall have been dispos- tor shall have been reduced to a 
of ina certain way. certain form, or remitted to a 
certain place. 
Tllust 


A bequeaths to RB 10,000 rupees, and directs that thia 
Jegacy shall be paid as soon as 4's property in India shall 
be realized in England. 


The legacy is uot specific. 
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The illustration seems to be borrowed from the case of Sadler vy, 
Turner, 8 Ves. 617. ‘Che testator in that case bequeathed to A and B 
£1,000 each, * which legacies I direct to be paid as soon as my pro- 
erty in India shall be realized in England,” and it was held, that the 
logatees would have been entitled to satisfaction, although all the pro- 
perty of the testator should have been transmitted to Englaud in his 
lifetime, So, where sums of money are bequeathed by a testator who 
has property in Nugland and in India to persons resident in each place, 
with a direction that they shall be paid out of the asseta in’ the res- 
pective countries, such a direction will not constitute the legacies 
specific. — Arrkpatrick v. Kiurkpatreck, cited in Roberts v. Pocock, 4 Ves., 
158; Williams on Executors, 1167. 


133. Where a will contains a bequest of the, 
When enumerated Yesidue of the testator’s property | 
articles are not to be along with an. enumeration of 
deemed to be specif- some items of property not pre-| 
cally bequeathed. . : ; 
viously bequeathed, the articles 
enumerated shall not be deemed to be specifically! 
bequeathed. 


A general residuary clause is not the less general because it contains 
an cnumeration of some of the particulars of which it may consist— 
per Wicraw, V.C, Pickup ve. Athinson, 4 Ware, 628. There the 
testator, after a specific wift) of certain leasehold houses, bequeathed 
“the rents and profits, dividends and interest” of all the residue of 
his property to bis wife for Ife, with a gift over of the whole of the 
residue to other persons ; see Goodenough v. Tremanondo, 2 Beav., 512, 
and Zaylor v. Taylor, 6 Sim, 246. 


134. Where property is specifically bequeathed | 
ETA ae te Ort Sees two or more persons Mi suc- 
specific bequest to seve- CCSSION, It shall be retained Ih the 
ral persons im success form in which the testator left It, 
Bion, ° 
although if may be of such a 
nature that its value is continually decreasing. 


Tliustrations. 


(a.) A, having a lease of a house for a term of years, 15 
of which were unexpired at the time of his death, has 
bequeathed the lease to A for his life, and after B's death 
to C. Biato enjoy the property as A left it, although, if 
RB lives for 15 years, C can take nothing under thie 


bequest. 


(b.) A, having an annuity during the life of B, bequenths 
it to C for his fife, and after C’s death to D. Cc is to 
enjoy the annuity as A left it, although, if B dies before 
D, D can take nothing under the bequest. 

In the case of Pickering v. Pickering, 4 Myl. and Cr., 289, upon the 


culing in which this section is based, Lump Corranuam said,—" it is 
66) 
ee ad 


{ 
i 
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clear that ifa person gives certain property specifically to one person for 
life with remainder over afterwards, then, although, there is a danger 
that one object of his bounty will be defeated by the tenancy for life 
Jasting as long oa the property endures, yet there is a manifestation of 
intention which the Court cannot overlook.” See Thursby v. Thursby, 
L. R., 19 Eq., 395, where the cases on this subject are collected. 


Where trustees had a discretionary power “to sell so much and such 
part thereof as they might think necessary,” it was held, that the tenant- 
for-life might enjoy specifically auch parts as the trustees did not sell— 
Sewell’s Estate, L. R., 11 Eq, 80. 


It secins, however, that the argument in favour of specific enjoy- 
ment of things expressly enumerated is less strong where the qift is 
made through the machinery of trustees— Cray v. Wheeler, L. J., 

Ch., 374; see Morgan v. Morgan, 14 Beav., 72. 


135. Where property comprised in a bequest to 
Sale and investment tWO Or more persons In succes- 


of proceeda of property - ae bettas ; 
bequeathed to two or s10n 1s not 8} ecifically bequeath 


More persons in succcs- ed, it shall, in the absence of 
BOD any direction to the contrary, be 
sold, and the proceeds of the sale shall be invested 
in such securities as the High Court may, by any 
general rule to be made from time to time, author- 
ize or direct, and the fund thus constituted shall be 
enjoyed by the successive legatees according to the 
terms of the will. 


lilustration. 


A, having a lease for a term of years, bequeaths “ all 
his property” to B for life, and after B’s death to C. The 
Jease must be sold, and the proceeds invested as stated in 
the text, and the annual income arising from the fund is 
to be paid to B for life, At B's death the capital of the 
fund ia to be paid to C, 


This is the rule in Mowe v. Lord Dartmouth, 7 Ves., 137. 


In England the efleet of the later decisions has been to allow amall 
indications of intention to prevent the application of the rule— 
Morgan vy. Morgan, 1a Beav., 82, per Lorp Rominny. As to what 
will be taken as ai sullicient indication in the will to exclude the 
operation of the rule, see Thursby vo Thursby, LR. 19 Eq., 395; 
Sutherland v. Cooke, 1 Coll, 4983 Collins vo Collins, 2M. and h., 
703; Maaves v, Hinres, 3 Hare, 609; Weaermg v. Wearing, 23 
“ : Skarving vo Willams, 24 Beav., 275, 


Where there isan indication of intention that the property is to be 
7 in ite existing state, i must be so enjoyed—fichkering vy, 
Pickering, 4 Myl. and Cr., 304, per Lory Corrennam. 


some expression can be gathered from the will that the pro- 
perty is not te be enjaved in ils existing state, the rule must be applied — 
Satherland v. Cooke, t Coll, 498, Bluana v. Bell, 5 VeG. and Sw., 658; 
- v. MMurkby, 13 Bear., 196, 


Sec. 137.} DEMONSTRATIVE LEGACIES. 


The mere absence of any direction to convert will not preclude the 
application of the rule—Aforgan v. Morgan, 14 Beav., 72, 83, 


Where there is ade: 136. If there he a deficiency 
ciency of assets to pay of assets to pay legncies, a specific 
legacies, specific legacy 
not liable to abate with Jecacy is not liable to abate with 


a the general legacies. 


A specific legatee has the advantage, that, if the assets are deficient, 
he takes the very thing bequeathed to him without any abatement. On 
the other hand, if the testator sells the thing given, the legacy fails 
ultovether; see nete to Hinton vy. Pinke, 1 BP. Wins., 540. 


PART XX.* 
OF DEMONSTRATIVE LEGACIES. 


137. Where a testator bequeaths a certain sum 
Demonstrative lega- of money, or a certain quanti- 
cy defined. tv of anv other commodity, and; 
refers to a particular fund or stock so as to consti-! 
tute the same the primary fund or stock out of 
which payment Is to be made, the legacy is said to! 
be demonstrative. 


Explanation.—The distinction between a specific 
legacy anda demonstrative Jecacy consists in this, 
that where specified property is given to the legatec, 
the legacy is specific ; where the Jeg sucy, is directed 
to be paid out of specified property, it is demons- 
trative. 


Illustrations. 


(a.) A bequeaths to B 1,00) rupees, being part of a 
debt due to him from JV He also bequeaths to C 1,000 
rupees to be paid out of the debt due te him from JV. 
The legacy to B is specific; the legacy to Cis demon- 
strative. 


The first of these legacies is the same as the 15th of the illustrations 
to 8. 129, division (a). 


As to the other legacy, see Ford v. Fleming, 2 P. Wms., 469. 


* This Part applies to the wills of Hindas, etc.,in the Lower Provinces 
of Bengal and the towns of Madras and Bombay—Act XXI of 1870, «, 2. 
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(b.) A bequeaths to B— | 
‘Ten bushels of the corn which shall grow in his field 


of Greenacre: ” 
“ Bighty cheste of the indigo which shall be made at 


his factory of Rampore:” 
“ Ten thousand rupees out of his five per cent. promis- 


sory notes of the Government of India:” 
An annuity of 500 rupees “ from his funded property : ” 
“ One thousand rupees out of the sum of 2,000 rupees 


due to him by C.” 
Kirby v. Potter, 4 Ves., 748. 


A bequeaths to Ban annuity, and directs it to be paid 
out of the rents arising from his taluk of Ramnagar. 


In general, alegacy payable out of property, real or personal, 18 
demonstrative—Sardle v. Bluchet, 1 P. Wms., 779. It is considered 
that there is a fixed independent separate distinct intent to give 
the legacy, the property being merely pointed out as the particular 
fund from which itis payable— Mann v. Copeland, 2 Madd., 223. In 
iNustration (¢) tos, 129, anfe, p. 166, there is no such apparent separate 
intent to give the anuuity in all events, 


A bequeaths to B “10,000 rupees out of his estate at 
‘,” or charges it on his estate at Ramnagar, 


Here the gross sum of Rs. 10.000. is charged on the estate merely, 
and the gift is therefore of so much monev intended for the legatee 
at all events; see Santlle vo Bluchet, 1 P. Wis., 777; Fowler vy. 
Welloughhy, 2 Sm. and Stn., 354, 


A gift, however, of a sum of money, part of the produce of real 
estate directed to be sold, followed by ai gift of the residue of the 
purchase-money to others, is substantially a gift of the estate. and not 
a gift of Jegacies with a collateral charze on the estate; and these pitts 
are adeemed if the testator sell the estate in his lifetime— Newbold 
v. Roadkaight, 1 R. and My., 677; per Sin Jnon Leacn, M. BR. 


Ten thousand rupees, being his share of the capital 
embarked in acertain’ ~ : 


Atheater v. Alacater, 18 Beav., 330 See Sparrow v. Josselyn, 16 
Beav., 135, where the testator directed that “the legney of £] 0,000 
my present capital in the business of banker at) Cy hereinbefore wiven 
to him, shall be paid to him, my said son 4, it being my intention to 
give him such capital of £10,000 wherever the same mny be 3" and 
the legacy was held to be demonstrative. See also Bevan y, Atlorney- 
General, 4 Gill, 361. 


Each of these bequests is demonstrative. 


_ Demonatrative legacies will not fail, although the particular fund, 
jout of which they are directed to be paid, be called in, or be not in 
fexistence at the time of the testator’s death: but will then be paratle 
iout of the general assets— Vickers vo Pownl, 6 H. L. Ca, 885: 
Gillaume v, Adderley, 15 Ves, Soa; see 8.140, fra. Such legacies are 
specific in one sense, and general in another ; specific, as being given out 
of # particular fund, and not out uf the estate at large; general, as con- 
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sisting only of definite sums of money and not amounting toa gift of the 
fund itself or any ra part of it—Smith v. Fitzgerald, 3 Vea., and 
B., 5, per Grant, M. A demonstrative legacy, tov, is so far specific! 
that it will not be liable to abate with general legacies upon a defi- 
ciency of asseti—King v. Martin, 2 Vesa. Jun. 640; 2 Wms, 1165. 
It is liable to abate, however, when it hecomes a general legacy by 
reason of the failure of the fund out of which it ia payable—Afulling v. 
Smith, 1 Dr. and Sm., 210; per Kinpgrszey, V.C. 


Where the subject-matter of a specific bequest produces income, the 
bequest carries the income accruing from the date of the testator'’s death, 
for the specific leguey vests from that time—Jacques v. Chambers, 2 
Coll., 435, 440. A demonstrative legacy, however, does nat enrry income 
or interest from the testator’s death— Mullins vy. Smith, 1) Dr. aud Sm,, 
204, 210. The distinction between demonstrative and other legacies is 
discussed nt great length in the case of Paget v, Huish, 1 Hem. 
and Mil, 663. 


138. Where a portion of a fund is specifically: 
bequeathed, and a legacy is di- 


to be paid ont of a fund, the portion specifically he- 
fund, the subject of @  Gneathed shall first be paid to the 
specific legacy, : 

i legatee, and the demonstrative 
legacy shall be paid out of the residue of the fund, 
and so faras the residue shall be deficient, out of 
the general assets of the testator. 


Tilustration, 


A bequeaths to B 1,000 rupees, being part of a debt 
due to him from J? We also bequeaths to 1,000 rupees, 
to be paid out of the debt due to lim from JV, The debt 
due to A from W is only 1,500 rupees; of these 1,500 
rupees, 1,000 rupees belong to 2, and 500 rupecs are to be 
paid to C.  @ is also to receive 500 rupees out of the 
gencral assets ofthe testator, 


- nt t > opens ae i ee Bae oe a ee 


lor PART XXI.* 
te OF ADEMPTION OF LEGACIES. 


“139. If anything which has been specifically be- : 
Ademption ex- queathed does not belong to the : 
pluined. testator at the time of lis death, ! 
or has been converted into property of a different | 
kind, the legacy is adeemed,—that is, it cannot take 


* This Part applies to the wills of Hindus, ctc., in the Lower Provinces 
of Bengal and the tuwns of Madras and Bombay—Act XXI of 1870, 5, 2, 
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effect by reason of the subject-matter having been 
withdrawn from the operation of the will. 


Lilustrations. 


(a.) A bequeaths to B— 

«‘ The diamond ring presented to him by C:” 

“ His gold chain :” 

‘A certain bale of wool :” 

‘A certain piece of cloth:” 

‘All hia household goods which shall be in or about 
his dwelling house in M Street in Calcutta at the time of 
his death.” 

A, in his Jifetime, 

Sells or gives away the ring : 

Converts the chain into a cup: 

Converts the wool into cloth: 

Mokes the cloth into a garment: 

Takes another house into which he removes all his 
goods. 

Each of these legacies is adeemed. 


A bequeaths to B— 


“ The sum of 1,000 rupees in a certain chest.” 

“ All the horses in his stable.” 

At the death of 4, no money is found in the chest, and 
no horses in the stable. 


The legacies are advemed. 


(c.) A bequeaths to B certain bales of goods. A takes 
the goods with him ona voyage. The ship and goods are 
lost at sea, and 4 is drowned. 


The legacy is adeemced. 


It is to be borne in mind that all cases of ademption of legacies 


arise from a supposed alteration of the intention of the testator— Purl- 


ridge v. Partridge, Cases ‘Temp ‘Tulbot, 227. 


It is a consequence of the nature of a specific legacy that if the 
subject-matter of the legacy does not exist at the time of the testator's 
death, or ouly partially, the legaev will be wholly or partially extin- 
guished or ajeemed as the case mav be--f/umphreys v. Humphreys, 
2 Cox, 185; Mayer v. Hayes, \ Keon, 97. ‘The general rule as, that the 
thing specifically bequeathed must remain in specie as described in 
the will Ashburner v. Muacyuire, 2 Bro. ©. C., 110. 


Stock not purchased, but directed to be purchased, will not pass under 
a bequest of all the testator's stock, for the specific thing must be in 
existence at the time of the testator’s death-- Thomas vw Thomas, 27 
Beav., 537. A_legacy is arretrievably adecmed by a sule of the stack, 
and will not be revived by a new purchase of similar stuck--1 Rop. 3, 
388; but ece Partridge v. Purtridge, Cases Temp. Tal., 227, and 
* * yy. Ward, 1 Ves. Sen., 426. 


Sec. 141.) ADEMPTION OF LEGACTES, 


A testator, having certain debentures at the date of his will, thereby 
gave “allmy debentures” upon certain trusts, After the date of the 
will, he exercised an option given to bim by the company which bad 
issued the debentures, and converted them into debenture stock of the 
saine compa: and it was held that the debenture stock did not pass 
by the will=Zn re Lane, L. R., 14 Ch. D., 856; see Jn re Johnstone's 
Selllement, ibid, 162. 





140. A demonstrative legacy is not adeemed ! 
by reason that the property on} 
demonstrative legacy” Which it is charged by the will 
° does not exist at the time of the 

death of the testator, or has been converted into 
property of a different kind ; but it shall in such 
case be paid out of the general assets of the testator. 


Mann v. Copeland, 7 Macdd., 223; Vickers y. Pound, 6 IL. L. C., 885; 
Mullins vo Smith, 1 Dr. aud Smm., 204-216, 


"The fund or stock on which a demonstrative legacy is charged is merely 
the primary fund out of which payment of the legacy is to be made. | 


t 

This section is based on the principle Taid down in Guillaume v. 

Adderley, 15 Ves., 384; Vickers v. Pound, 6 H. L., 885; Cumpbell v. 
Graham, \ Ry. and M., 453. 


141. Where the thing specifically bequeathed 
. is the right to receive something 
_Ademption of spew of vaiue from a third party, and 
cific bequest of right ; Pa oe 
to receive something the testator liimself receives Mt, 
from a third party. the bequest 1s adeemed. 


ee 


Tllustrations. 


(a.) A bequeaths to B— 

‘“ The debt which C owes him:” 

© 2,000 rupees which he has in the hands of D:” 

“©The money due to him on the bond of #:” 

‘“ His mortgage on the Rampore factory.” 

All these debts are extinguished in A’s lifetime, some 
with and some without, his consent. 

All the legacies are adeemed. 


(b.) A bequeaths to B— 

‘¢ His interest in certain policies of life assurance.” 

A iu his lifetime receives the amount of the policies. 
The legacy is ademeed. 


Payment of a debt is an ademption of a specific bequest of that debt 
(Rider v. Wager, 2P. Wms, 331), unless there be an express direc 
tion to the contrary in the will—Harl of Thomond v, Earl of Suffotk, 
1 P. Wms. 46). It makes no difference whether the testator bus 
himself called in the debt, or the debtor have paid it voluntarily — 
Innes v. Johnson, 4 Ves., 568, 574; Stanley v. Pouer, 2 Cox, 160; 
see alsu Humphreys ¥ Humphreys, 2 Cox, 


cede ss, 


| 
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The receipt of dividends on a bankruptcy of a debtor, whose debt has 
heen specifically bequeathed by the creditor, operates only as an ademp- 
tion pro tanto of the debt, the legatee being entitled to receive any 
further dividends that may be payable— Ashburner v, Macguire, 2 Bro. 


C. C., 8, 


J 
Iilustration (0) is the case of Barker v. Rayner, 5 Madd., 208, affirmed 
on appeal, 2 Kuss, Chan, Cas., 122. 


142. The receipt by the testator of a part 


Ademption pro tanto 
by testator's reccipt of 
part of entire thing 
specifically bequeathed. 


of an entire thing specifically 
bequeathed shall operate as an 
ademption of the legacy to the 
extent of the sum so 


Tllustration. 


A bequenths to B “the debt due to him by C.” The 


debt amounts to 10,000 rupees. 
rupees, the one-half of the debt. 


C pays to A 5,000 
The legacy is revoked 


by ademption, eo far as regards the 5,000 rupees received 


by A. 
143. 


Ademption pro tanto 
by testator's receipt of 


| pore of an entire 


und of which a pore 


‘ tion has been specifi- 
‘ cally bequeathed. 


If a portion of an entire fund or stock be 


specifically bequeathed, the re- 
ceipt by the testator of a portion 
of the fund or stock shall operate 


as an ademption only to the ex- 
tent of the amount so received ; 


and the residue of the fund or stock shall be appli- 
cable to the discharge of the specific legacy. 


lllustration. 


A bequeaths to B one-half of the sum of 10,000 rupees 


due to him from JP, 
rupees, part of the 10,000 rupees, 


A in his lifetime receives 6,000 
The 4,000 rupees which 


are due from JF to A at the time of his death belong to B 
under the specific bequest. 


144. 


Order of payment 
where a portion of a 
fund is specifically be- 
queathed to one lega- 
tee, anda legacy charg. 

on the same fund to 

and the testa- 
wa uavidg received a 
portion of that fund, 
the remainder is in- 


sufficient to pay both 


Where a portion of a fund is specifically 


bequeathed to one legatee, and a 
legacy charged on the same fund 
is hequeathed to another legatee ; 
if the testator receives a portion 
of that fund, and the remainder 
of the fund is insufficient to pay 
both the specific and the demon- 
strative legacy, the specific lega- 
cy shall be paid first, and the 
residue (if any) of the fund shall 
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be applied so far as it will extend in payment of the 
demonstrative legacy, and the rest of the demon- 
strative legacy shall be paid out of the general assets 
of the testator. 

Tilustration, 


A bequeaths to B 1,000 rupees, part of the debt of 2,000 
rupees due to him from /V. He also bequeaths to C 1,000 
rupees to be paid out of the debt due to him from W. A 
afterwards receives 500 rupees, part of that debt, and dies 
leaving only 1,500 rupees due to him from JV. Of these 
1,500 rupees, 1,000 rupees belong to B, and 500 rupees are 
to be paid to C. Cis also to receive 500 rupees out of the 
general assets of the testator. 

The specific legacy is to be pnid at all events, whereas the fund, so 
far as the demonstrative legacy is concerned, is merely pointed out as 


the fund from which it is payable in the first instunce. See the case 
of Kermode v. Mc Donald, L. B., 1 Eq., 459. 


See note to 6. 137, supra. 


Ademption where 145. Where stock, which 


stock, specifically be: been specifically bequeathed does 
ueathed, do - 
exist at testators not exist at the testator’s death, 


death. the legacy is adeemed. 


Illustration. 


A bequeaths to B— 

‘* His capital stock of 1,000/. in East India Stock.” 

‘ His promissory notes of the Government of India for 
10,000 rupees in their 4 per cent. loan.” 

A selis the stock and the notes. 

The legacies are adeemed. 

The only rule to be adhered to is to see whether the subject of the 
specific bequest remained in specie at the time of the testutur'’s death, 
for if it did not, then there must be an end of the bequest; and the 
idea of discussing the particular motives and intention of the testator in 
each case in destroying the subject of the bequest would be productive 
of endless uncertainty and confusion—/umphreys v. Humphreys, 2 Cox, 
185, per Loap Taryor ; Williams on Executors, 1329. 


See as. 150, 152 and 153, infra. 


146. Where stock which has been specifically 
Ademption pro tanto bequeathed does only in part 
where stock specifically exist at the testator’s death, the 
bequeathed exists in le | 
part only at testator's /egacy is adeemed so far as re- 
death. gards that part of the stock 
which has ceased to exist. 


23 
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Illustration. 


A bequeathsto B— ° 
“ His 10,000 rupees in the 54 per cent. loan of the 


vernment of India.” 
A sells one-half of his 10,000 rupees in the loan in 


question. 
One-half of the legacy is adeemed. 


See Ashburner v. Macguire, 2 Bro. C. C., 113. 


147. A specific bequest of goods under a des- 
cription connecting them with 

see er . acertain place, is not adeemed 
goiiledevesibel aa Gon: by reason that they have been 


nected with a certain’ removed from such place from 
place by reason of re- 


abel. any temporary cause, or by 
Tread, or without the knowledge 
or sanction of the testator. 
Lilustrations. 


A bequenths to B “ all hia household goods which shall 
be in or about his dwelling-house in Calcutta at the time 
of his death.” The goods are removed from the house to 
snve them from fire. .4 dies before they are brought 
back. 

A bequeaths to B “all his household goods which shall 
be in or about his dwelling-house in Calcutta at the time 
of his death.” During A’s absence upon a journey, the 
whole of the goods are removed from the house. A dies 
without having sanctioned their removal, 

Neither of these legacies is adeemed. 

In general, a bequest of goods in a particular place is adeemed by their 
removal to another place— Green v. Symonds, 1 Bro. C. C., 128, note. 
In Meseltine v. Ueseltine, 3 Madd,, 276, the testator bequeathed all 
hie furniture at D and W to his wife, and after making his will removed 
to #, to which he transterred his furniture from D and W. Lracn, V.C., 
held, chat the bequest was adeemed, Tt has been held, in England, also 
that removal of « thing specifically bequeathed for temporary purposes 
as for repairs (Ld Brooke v. Warwick, 2 DeG. and Sm., 425), or for 
safe custody, or preservation trom fire, will not operate as an ademption 


— Domrile v. Taylor, 32 Beav., 604; Chapman v. Hart, 1 Yes., 
Sen., 275. 


Nor will wrongful conversion by a third person defeat a specific 
Jegucy given by the testator— Domrile v. Taylor, 32 Beav., 604; sec 
Shaftesbury v. Shaflesbury, 2 Vern., 747. 

148. The removal of the thing bequeathed from 

When removal of the place in which it is stated in 

the will to be situated, does not 
constitute an ademption, where 
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the place is only referred to in order to complete 
the description of what the testator meant to be- | 
queath. 


dilustrations. 7 


(a.) A bequeaths to B all the bills, bonds, and other 
securities for money belonging to him then lying in his 
lodgings in Calcutta. At the time of his death, these 
effects had been removed from his lodgings in Calcutta. 

(b.) A bequeaths to Ball his furniture then in his house 
in Calcutta. The testator has a house at Calcutta and 
another at Chinsurah, in which he lives alternately, being 
possessed of one set of furniture only, which he removes 
with himself to each house. At the time of his death, the 
furniture is in the house at Chinsurah. 

(c.) A bequeaths to B all his goods on board a certain 
ship then lying in the river Hooghly. The goods are 
removed by A’s directions to a warehouse in which they 
remain at the time of A’s death. 

No one of these legacies is revoked by ademption. 

it must. be a question of construction whether a Jocality referred to 
is essential to the bequest, or merely descriptive. 

The nature of the place described, agin illus. (¢), may be a criterion— 
Chapmun v. Hart, 1 Ves. Sen, 273. Titus, (6) follows the case of 
Land v. Deraynes, 4 Bro. C C., 37. There the removal of the furni- 
ture from time to time was for the temporary purpose of being used in 
the particular house in which the testator might be living. See preceding 
section, 

The words “then lying in his lodgings in Caleutta " in the first illus- 
tration, are clearly descriptive, The case from which the illustration is 
taken is thatof Cunningham v. Ross, 2 Cas. Temp. Lee., 272, where the 
bequest was of all the testutor’s bills, ete, lying in the lodgings he pose 
sessed in the house of Mrs. 8.0 ‘The words referring to locality were 


held to be descriptive only. Compare the cuse of Le Grice v, £uch, 
3 Mer., 50. 


149. Where the thing bequeathed is not the 
thethingbe. Tight to receive something of 
isa vaiuable value froma third person, but the 
ae Die es money or other commodity which 
testator or his repre- Shall be received from the third 
sentative receives it. person by the testator himself or 
by his representatives, the receipt of such sum of 
money or other commodity by the testator shall 
not constitute an ademption ; but if he mixes it up 
with the general mass of his property, the legacy 
is adeemed. 
Illustration. 
A bequeaths to B whatever sum may be received from 
claim on C. A receives the whole of his claim on C 


~s e 
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and sets it apart from the general mass of his property. 
The legacy is not adeemed. 


This section lays down the law according to the decision of Srvarr, 
V.C., in the case of Clarke v. Browne, 2 Sm. and G., 524, See Lee v. 
, 27 L. J., Chun., 824; and Moore v. Moore, 29 Beav., 496. 


The decision in Clarke v. Browne, 2 Sm. and G., 524, was, however, 
gee by Jessez, M. R., in the recent case of Harrison v. Jackson, 
. R., 7 Ch. D., 8389. See Le Grice v. Fitch, 3 Mer., 50. 


150. Where a thing specifically bequeathed 
Change by operation undergoes a change between the 


of law of subject of , ' ’ 
Feeciie Wensent be. date of the will and the testator’s 


tween date of willand death, and the change takes.place 
testator's death. by operation of law, or in the 
course of execution of the provisions of any legal 
Instrument under which the thing bequeathed was 
held, the legacy is not adeemed by reason of such 
change. 


Lllustrations. 


a.) A bequeaths to B “all the money which he has in 
the 5} per cent. loan of the Government of India.” The 
securities for the 5} per cent. loan are converted during 
A’s lifetime into 5 per cent. stock. 


».) A bequeaths to B the sum of 2,0002, invested in 
consols, in the names of trustees for A. The sum of 2,0004 
is transferred by the trustees into A’s own name. 


(c.) A bequeaths to B the sum of 10,000 rupees in promis- 
sory notes of the Government of India, which he has power, 
under his marriage-settlement, to dispose of by will. After- 
wards, in A’s liletime, the fund is converted into consols by 
virtue of an authority contained in the settlement. 


No one of these legacies has been adeemed. 


There is no ademption when stock specifically bequeathed is changed 
by Act of Parliament— Purtnidge v. Partridge, Cases ‘Lemp. Talbot, 227 ; 
Oahea v. Oukes, 9 Hare, 666. Inthe latter case, a bequest of all the 
testutor’s G.W. R. shares, of which be might be possessed at the time 
of his death, was held to pass all the G. W. R. stock into which the 
shares which he held at the time of inaking the will had by Act of 
Parliament been converted ; but nut G. W. RK. stock purchased after 
the conversion. 


Illustration (3) follows the principle lnid down in the cases of Jee v. 
, 27 LJ, Chan., 824; and Dangwell v. Askew, 1 Cox, 427. 
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151. Where a thing specifically bequeathed 

Change of subject Undergoes a change between the 
without testator’s date of the will and the testator’s 
knowledge. death, and the change takes place 
without the knowledge or sanction of the testator, 
the legacy is not adeemed. oe Oo 


Illustration. 


A bequeaths to B “all hia three per cent. console.” 
The consols are, without A’s knowledge, sold by his agent, 
and the proceeds converted into East India stock. This 
Jeyacy is not adeemed. 

In Basan v. Brundun, 8 Sim., 171, the testator, seven days before his 
death, had Cirected his agents in Kngland to invest, in any funds bene- 
ficial to the estate, certain sums of money which he had specifically 
bequeathed. Before receiving the instructions, the agents had, unknown 
to the testator, already invested the money in 44 per cent. SHapwein 
V.C.y held, that, by this unauthorized act of the avents, there was no 
ademption. 

So, where there has been a wroneful conversion or removal of the 
subject-matter of a specific bequest without the knowledge or sanction 
of the testator by a third person, the bequest is not adeemed - Domeile 
v. Zuylor, 32 Beav., 604. See Shaftesbury v. Shaflesbury, 2 Vern., 747. 
See notes tu 8. 147, supra. 


152. Where stock, which has been specifically , 
Siuecenecinealivbe: bequeathed, is lent toa third party. 
qneathed, lenttoa third On condition that it shall be re-: 
party on condition that plaged, and it is replaced accord. 

it shall be replaced. : : 
ingly, the legacy is not adecmed. 


153. Where stock specifically bequeathed iss 
Stock specifically bee and an equal quantity of the 
queathed, sold but ree same stock 1s afterwards pure 


placed, and belouging shased. and belones to the tes- 
to the testator at his chase i Ihe 5 t the t ‘ 


death. tator at his death, the legacy is 
not adeemed. 


In Pattison v. Pattison, 1 My. and Keen, 12, where the testator, 
made a specific bequest of © £50 long annuities, purchased with 
£1,000 lett by the will of J. T.," sold the long annuities and purchased 
new annuities, which differed only from the long annuttios by bemg tere 
minnble quarter of a year suoner, the legacy was held to be advemed, 


The confirmation of a will by a codicil will not revive a Jegacy whieh 
has been adeemed in the meantime— Drinkwater vy. Falconer, 2. Ves, 
Sen., 623. See Jlopwood v. Hopwood, 7 UH... 728; and Wine., 1338, 

According to English law, a legacy of stock adeemed by sale will not 
be revived by a purchase of similar stock bv the testator — Williams on 
Executors, 1,330 ; see Purtridge v. Purtridge, Cases ‘Vemp, Talb., 227. 
There the testator, who bequeathed 1,000/. SyE. stuck w J, was, 


see 


ee natiatl 
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the time of making the will, possessed of £1,800 of such stock ; but he 
afterwards reduced it to £200, and then again increased it to £1,600. 
It was held, that the after-purchased stock passed by the will to the 


‘legatee. Lonp Taxpor said, “ if the selling out stock is an evidence to 


reaume an alteration of the intention of the testator, surely his buying 
n again is as strong an evidence of his intention that the legatee should 
have itagsin.” See remarks upon this case by Lorp Harpwicxe in 
Avaleyn v. Ward, 1 Ves. Sen., 426. See also Drinkwater v. Falconer, 
2 Ves. Sen., 623. 

In Mathews v. Foulsham, L. R.,2 Eq., 669, the testator, being at the 
time possessed of £1,000 gunranteed stock in the N. B. Railway, 
bequeathed to A “wy one thousand N. B. Railway preference shares.” 
After the date of his will he sold bis N. B. guaranteed stock, but died 
possessed of shares and stock in the N. B. Railway acquired by several 
successive purchases exceeding the amount bequeathed to A. It was 
held by Woop, V.C., that the bequest being specific had been adeemed ; 
that a contrary intention, su as to exclude the operation of 1 Vict., 
c. 16, 8. 24, appeared in the will, and that A was not entitled to have 
his legacy satisfied out of the N. B. shares and stock in the possession 
of the testator at the time of his death. Woop, V.C., in referring to 
the fact that the subsequently purchased stock had not been purchased 
atone time, said: “ ‘This bit-by-bit purchase would not come within the 
reasoning of Lorn Harpwicks in Aveleyn v. Ward, 1 Ves. Sen., 423. 


PART XAXII.* 
OF THE PAYMENT OF LIABILITIES IN RESPECT OF THE 
SUBJECT OF A BEQUEST. 

154. Where property specifically bequeathed is 

Nonliability o¢ Subject at the death of the testa- 
eres to exonerate tor to any pledge, lien, or incum- 
avecES anaes brance, created by the testator 
himself or by any person under whom he claims, 
then, unless a contrary intention appears by the 
will, the legatee, if he accepts the bequest, shall ac- 
cept it subject to such pledge or incumbrance, and 
shall (as between himself and the testator’s estate) 
be liable to make good the amount of such pledee 
or incumbrauce. A contrary intention shall not be 
inferred from any direction which the will may 


contain fur the payment of the testator’s debts 
generally. 


Larplanation.—A periodical payment in the nature 
of Jand-revenue, or in the nature of rent, is not such 
an incumbrance as is contemplated by this section. 

See 8. 156, tafra. 


* This Part applies to the wills of Hindus, ete., in the Lower Pro- 


vinees of Bengal and in the towns of Madr t XX 
MF 1870, 8. 2 z ‘ suf Madras and puavad ae AAL 
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Illustrations, 


(a.) A bequenths to B the diamond ring given him by 
C. At A’s death the ring is held in pawn by D, to whom 
it has been pledged by A. It is the duty of A’s executors, 
if the state of the testator’s assets will allow them, to 
allow B to redeem the ring. 


(6.) A bequeaths to Ba zemindari, which at 4’s death 
Ia subject to a mortgage for 10,000 rupees, and the whole 
of the principal sum, together with interest to the amount 
of 1,000 rupees, is due at A’s death. 2B, if he accepte the 
bequest, accepts it subject to this charge, and is liable, as 
between himeelf and A’s estate, to pay the sum of 11,000 
rupees thus due. 


In England, the gift of a specific article which is in pawn isa full 
gift, and the executor must redeem; see Ashburner v. Macguire, 2 Bro, 
CC, 111. Here, however, the Jaw is different; see Illus. (a), which 
fives an example of a specific article which had been bequeathed to B, 
being at the tine of the testator’s death in pledge to a third person, 
and it is stated to he the duty of the executors, if the atate of the 
testator’s assets will allow them, to allow 2 to redeem the article, 
This section, moreover, applies both to moveable and immoveable pro. 
perty—see illus. (b) and s. 179, wfra. 


Tn Fingland. in the case of personnal property, it has been held, that 
where a specific legacy is pledged or charged by the testator, the legatee 
is entitled to have it redeemed or exonerated by the exeeutor, and if 
the executor fail to perform that duty, the legatee is entitled Co come 
pensation to the amount of the legacy against the personal assets of the 
testutor—Anight vo Dur, 3 My. & K 358, per Leacn, MLR This 
is so whether at be for the debt of the testator himself or not—- Butham- 
ley v. Sherson, Va. Ry 20 Eq, 304, per Jevaen, M. Ro Under this 
section, where any property specifically bequeathed is subject at the 
death of the testator to any pledge, Hen, or incumbrance created by 
the testator himself) the legates, unless a Coutrary Intention appear in 
the will itself, must accept it subject to the pledge, lien, or inceum-s 
brance. Important questions, therefore, may arise ax to what is a autli- 
cient indication of a contrary intention, and as the law in’ Mugland, as 
enacted by Locke King’s Act, 17 and 18 Vict, ¢. 113, s. 1, with refer- 
ence to realty, is similar to that Taid down by this section, the cases 
decided in Kugland upoa that Act may be here taken ua guide. Pre- 
viously to 17 and 18 Vict., ¢. 113, the rule was that the personal estate 
of a deceased debtor was the primary fund to pay off a mortgage, 
unlesa it appeared f.om the will that the testator intended that the 
mortgaged property should be the primary fund—Goodwin vy. Lee, 
LK. & J..377. By that Statute, however, the devisce of real estate, 
“charged with the payment of any sum of money by way of mortyage, 
cannot claim payment of the mortgage out of personal assets, unless, 
as under this section, the testator shall by his will, deed, or other docn- 
ment have signified any contrary or other intention.” It was held 
under that section that a lien for unpaid purchase-money was not a 
charge by way of mortgage under the Statute — Mvod v. Hood, 26 1. J, 
Ch., 616; see Barnewell vy. Iremonger, 1 Dr. & S., 243; but under @ 
subsequent Statute, 30 and 31 Vict., c. 69, 5. 2, however, the word 
‘mortgage’ has been extended to include sach a lien. 


A gevernl direction in a will that ‘all just debts be paid aa soon 
as may be,” was held nut to be a sufficient expression uf s contrary 
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intention—Pembrooke v. Friend, 1 John. and Hem., 182; Brownason v. 
Lawrance, L. ., 6 Eq. 1. It was held by Loan Cuancenton Camp- 
BELL in Woolstencroft v. Woolstencroft, 2 DeG. F. and J., 347, over- 
ruling the decision of Stuaat, V. C., thut a direction that all debts, &c., 
should be paid by the executors, followed by a gift of all the testator’s 
real estates, which were subject to a mortgage, to trustees, who were also 
executors, did not show a contrary intention. So the mere expression 
of a direction that all the debts should be paid out of the personal 
estate was held not to be a sufficient expression of a contrary intention 
uw to prevent a devisee of a morteaged estate taking cum onere under 
Locke King’s Act— Howson v. Harrison, 31 Beav., 207. But it seems 
that a direction to pay debts out of a particular fund is sufficient to 
show a contrary intention, In Smith v. Smith, 3 Giff, 263, the testator 
devised a house subject to a mortgage to his daughter, and bequeathed 
all his personal estute to trastees (of whom his daughter wags one), and 
directed them to pay his debts thereout, and subject thereto to divide the 
residue among his children, Sruart, V.C., held, that it was the clear 
intention of the testator that the mortgage-debt should be paid out of 
the personal estate. Ile distinguished the case of Woolstencroft v 
Woolstencroft (supra) by the circumstance that, in the case before him, 
the devine of the mortunged estate was to one of the executors who had 
beeu plainly directed to pay all the debts out of the personal estate. 
So, where a testator bequeathed dis) personal estate to trustees on 
trust to pay thereout all his debts, Ac., and invest the residue upon 
the trusts therein mentioned, and he disposed of his real estate, part 
of which was subject to a mortgage, it was held, that the trust for the 
payment of the testator's debts showed a contrary intention, and that 
the mortyayed estate ought to be exonerated out of the personalty. 
In Mellish v. Vallins, 2 Jolin, & Hem, 194, the bequest of personalty 
“subject to the payment thereout of all the testatur's debt,” following 
a devise of land mortyaged, which made no reference to the mortage, 
was held to be a sufficient indication of an intention that the land should 
not be primarily linble to the payment of the mortyage-debt; see Eno v. 
Tatham, 3 DeG. J. and Sim. 443.00 In Newman ve. Wilson, 31 Beav., 33, 
the devisee of a mortgaged estate was held entitled to have the morte 
gage paid out of the other real and personal estate devised for payment 
of debts: see Marwell vy. Maxwell, 1. R., 411. 1., 506. 


In Brownson v. Lawrance, L. R., 6 Eq. 1, where the owner of an 
equity of redemption of two estates comprised in the same mortgage 
specifically devised one estate and left the other to puss by a residuary 
devise, it: was decided by Logp Rominry, that he thereby signified a 
contrary intention, which made the residuary devise primarily linble 
for tho whole of the mortgage. In Gibbins v. Lyden, L, R., 7 Ky. 
374, Macins, Vo C., points out that this cuse proceeded on the ground 
that a residuary devise wax not specifie. That such a devise is speci- 
fin has been laid down in Heasman vo Fryer, L. R., 2 Eq., 627; and 
Bothamley «©. Sherson, L. KR. 20 Ny, 804. 


Browanson v. Lawrance was also questivned in Sackville v. Smyth, 
L. R., 17 Ey., 153, by Jwssxz, M. RR. 


Where a particular fund is declared liable for the payment of debts 
or encumbrances, the devisce of a morteaged estate is only entitled to 
be exonerated so fur as that fund gues—Nodhouse v. Mold, 35 Li. J., 
Ch., 67, 


Now, in England, by Statute 30 and 31 Vict., c. 69, 8. 1, it is enact- 
ed, as to wills made after 31st December, 1867, that “a general direction 
that the debts or all the debts of a testatur shall be paid out of his 

* estate, shall not be deemed to be a declaratiun of an intention 
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contrary to, or other than the rnle established by, the anid Act (17 and 
18 Vict., ¢. 113), unless such contrary or other intention shall be further 
declared by worda expressly or by necessary implication referring to all 
or some of the testator’s debts or debt charged by way of mortgage on 
any part of his real estate.” 


As to this enactment, Girrarp, V. C., said,—* The meaning of that 
appears to be this, that ifn testator wishes to give a direction, which 
shall be deemed a declaration of an intention: contrary to the rule laid 
down by Mr, Locke Wing's Act, it) must be a direction applying to 
his mortgage debts in such terms as distinctly and unmistakably to 
refer to, or describe them "— Nelson v. Page, LR. 7 Eg., 25, 28. 


This section, it is to be observed, refers only to pledyes, liens, or 
incumbrances created by the testator himself In Fogland, a distinetion 
was made between charges crented by the testator himself and liabilities 
Incident to the thing bequeathed, From the former, the legatee in 
England was entitled to exoneration, ‘The latter are here dealt’ with 
by os. 156 und 157, tufra. 


Cainniienariean 155. Where anything is to be 
tor's title to things done to complete the testator’s 
bequeathed to be at title to the thing bequeathed, it 
pennies is to be done at the cost of the 

testator’s estate. 


Tilustrations. 


(a,) A, having contracted in veneral terms for the pur- 
chase of a piece of Jand at a certain price, bequeatha it to 
Band dies before he has paid the purchase-money. The 
purchase-money must be made good out of A’s assets, 


(b.) A, having contracted for the purchase of a piece of 
land for a certamn sum of monev, one-halt of which as to be 
paid down, and the other half secured by mortgage of the 
Jand, bequeaths it to 2, and dices before he has paid or 
secured any part of the purchase-monev. One-half of the 
purchase-moncy must be paid out of A’s assets, 


If the purchaser of real estate dhes without having paid the pure 
chase-money, his her-at-Jaw or the devisee of the land purchased will be 
entitled to have the estate paid for by the executor or adiminivtrator— 


— 


Milner vo Mills, Moseiv, 12850 Broome ve Moack, YO Ves. 597 > Wile’ 


liams on Eixecutors, 1769. So, where the vendor has a good tithe, the 
devisee, if he pay for the estate, may call upon the executor to 
reimburse him fiom the personal estate —Broome v. Mouck, 10 Ves., 
614, 615. 


If a contract be dissolved on account of the inability of the exe- 
cutors to complete it owing to the insufficiency of the personal estate 
left by the testator, the devisee of the lands ayreed to be purchased may, 
in the event of assets aubseqaently coming in, compel the executors to 
apply the amount of the purchase-money to the purchase of other linds 
to be settled to the same uses — Whilfaker v. Whittaker, 4 Bro. CC, 30. 
Where, however, a good title cannot be made out, the devisee of the 
Jands agreed to be purchased will not be entitled to the amount of the 
purchase-money— Green v. Smith, 1 Atk., 572; Broome v. Monch, 
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10. Ves.; 697. ‘In such a case “the Court cannot speculate upon wh 
the ‘deceased party would have done; but in sheas cases the scutes 
must be whether, at his death, a contract existed by which he was 
bound, and which he would be compelled to perform; see Curre v 
Bowyer, & Beav., 6 (note). ‘That alone can give the heir of the pur- 
(or the devisee) a right to call for the personal estate to be 
A ili —Williams on Executors, 1770. So, in the case of stock or 
shares, where the testator has contracted to pay certain sums in respect 
of shares which he has agreed to take in a particular company . 
meute due at his death must be paid by his general estate—see Diy J 


_1 Dr. : : i 
Dey, & ae nae. Sm. 261 ; Addams v. Ferick, 26 Beav,, 384 * see also 


156. Where there is a beqnest of any interest 


Weonenie ee. 28 immoveahle property, in res. 
atee's immoveable pect of which payment in the 
Property forwhichland- nature of land-revenue, or in the 

nature of rent, has to be made 

periodically, the estate of the 
testator shall (as between such estate and the lega- 
tee) make good such payments, or a proportion of 
them, up to the day of his death. 


Lilustration, 


A bequeaths to B a house, in respect of ‘which 365 
rupees are payable annually by way of rent, A pays his 
rent at the usual time, and dies 25 days after, d’s estate 
shall make good 25 rupees in respect of the rent. 

In England, by s. 2 of the Apportionment Act, 33 and 34 Vict., 
¢. 85, “all rents, annuities, dividends, and other periodical payments 
jin the nature of income (whether reserved or made payable under 
san instrument in writing or otherwise), shell, like interest on 
:money lent, be considered as aceruing from day to day, and shall be 
| apportionable in respect of time accordingly.” And under that Statute, 

Mauins, V. ©. held, that there must be an apportionment between 
the executor nnd the devisee of the rent of an estate devised by the 
testator—Capron vy, Capron, L. RB. 17 Kg. 288. Rents acerning due 
after the testator'’s death are payable by the legatee—Filzwiliams vy. 
Kelly, }0 Hare, 266. Compare the rule in England, that a specific 
Jegacy carries with it all the income and profits which may accrne 
upon it after the testator'’s death— Maclaren vy. Stanton, 3 DeG, 
Fo aud J., 202. See neat section, 


157. In the absence of anv direction in the 

Exoneration of spee Will, where there is a specific 
cific legatee’s stock in bequest of stock ina joint stock 
le stock com- company, if any call or other 
per payment is due from the testator 
at the time of his death in respect of such stock, 
such call or payment shall, as between the testator’s 
estate and the legatee, be borne by such estate; 
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but ifany call or other payment shall, after the 
testator’s death, become due in respect of such 
stock, the same shall, as between the testator’s 
estate and the legatee, be borne by the legatee if 
he accepts the bequest. 


Tllustrations. 


(a.) A bequeaths to B his shares in a certain railway. 
At A’s death there was due from him the sum of 54 in 
respect of each share, being the amount of a call which’ 
had been duly made, and the sum of 5s. in respect of each 
share, being the amount of interest which had accrued due 
in respect of the call. These payments must be borne 
by .1’s estate. 


(b.) A has agreed to take 50 shares in an intended 
joint stock company, and has contracted to pav up 52 in 
respect of each share, which sum must be paid before his 
title to the shares can be completed, A bequeaths these 
shares to B. The estate of af must make good the pay- 
ments which were necessary to complete sf’s title, 


Day v. Day, 1 Dr. and Sm., 261.) See 8. 155, supra. 


(e.) A bequeaths to 7? his shares in a certain railway, 
B accepts the legney. Alter A's death, a call is made in 
respect of the shares. 2 must pay the call. 

(2.) A bequeaths to 2 his shares in a jomnt stock cam- 
pany. 2 aeeepts the bequest. Afterwards the affairs of 
the company are wound up, and each shareholder im entled 
upon for contribution, The amount of the contribution 
must be borne by the legate. 


But a legatee of shares takes all benefits and advantages accruing 
by reason of their Possesaon,—e grt rivht to Compensation In conse. 
quence of alleged concealment and misrepresentition on the part of 
the Compauy— Carron Co. v. dunter, LR, de. App, | 


(e.) A is the owner of ten shares in a railway com- 
pany, Atameeting held during his lifetime, a call is 
made of 3/ per share, pavable by three instalments, A 
bequeaths his shares to 2, and dies between the day fixed 
for the pavment of the first and the dav fixed for the pay- 
ment of the second instalment, and without having paid 
the first instalment. d’« estate must pay the first inatal- 
ment, and 3, if he accepts the legacy, must pay the 
remaining instalments. 


The rule in England, as laid down in Day vy. Day, | Dr. and 
261, is, that where shares in joint stock companies are 
bequeathed, the legatee is liable to pay all calls inade after the testa | 
tor's death, but is entitled to have ali unpaid calls which, at the testator's 
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death, were necessary to make him a complete shareholder, borne by 
the estate (p. 265). See Addams v. Ferick, 26 Beav., 384, and Arm- 
strong v. Burnet, 20 Beav., 424, where Lozp Romitxy reviewed the 
cases on this subject, The cases in England are, it will be found, con- 
flicting, but the rule in Day v. Day (supra) seems now to be followed ; 
see Jn re Boz, 1H. and M., 552, per Pace Woon, V.C. Here only 
such calls or other payments as are due at the time of the testator's 
death are to be borne by the estate. 


PART XXIII.* 
OF BEQUESTS OF THINGS DESCRIBED IN GENERAL TERMS. 


158. If there be a bequest of something des- 

Beuneat of thine Cribed in general terms, the 
dearribed in general executor must purchase for the 
bares legatee what may reasonably be 
considered to answer the description. 


Lilustrations. 


(a.) A bequeaths to C a pair of carriage horses, or @ 
diamond ring. The executor must provide the legatce 
with such articles, if the state of the assets will allow it. 

See Bronsdon vy. Winter, Ambl., 57, 

(b.) A bequeaths to B ‘his pair of carringe horses,” 
A had no carriage horses at the time of his death. The 
Jeyacy fails, 


In Evans v. Tripp, 6 Madd , 92, Sir Jous Lracn, V. C., said,—“ A 
Ht of ‘my grey horse’ will puss a black horse, which is not strictly grey, 
it he found to have been the testator’s mtention that it should pass 
by that description ; but if the testator has no horse, the executor is not 
tu buy a grey horse.” 


PART XAIV.* 
OF BEQUESTS OF THE INTEREST OR PRODUCE OF A FUND. 


159. Where the interest or produce of a fund 

of the ine 18 bequeathed to any person, and 

or tthe will affords no indication of 

an intention that the enjoyment 

of the bequest should be of limited duration, the 

rincipal as_ well as the interest shall belong to the 
egatee. 


* This Part applica to the wills of Hindus, ete, in the Lower Pro- 
vinoes of Bengal and in the towns of Madras and Bombay—Act XXI of 
1870, 8. 2. 


Sec. 150.] BEQUESTS OF PRODUCE OF FUND. 


Lllustrations. 


(a.) A bequenths to B the interest of his 5 per cent. 
promissory notes of the Government of India. There is 
no other clause in the will affecting those securities. 2B 


is entitled to A’s 5 per cent. promissory notes of the 
Government of India. 


Stretch v. Watkins, 1 Madd., 258. 


(b.) A bequeaths the interest of his 5} per cent. pro- 
missory notes of the Government of India to B for his 
Jife, and after his death to C. 2 is entitled to the interest 


of the notes during his life, and C is entitled to the notes 
upon 2's death. 


See Gravenor v. Watkins, L. R., 6 C. P., 500, 


(c.) A bequeaths to B the rents of his lands at_Y B 
is entitled to the lands. 


Where the ‘interest’ or ‘produce’ of a fund is bequenthed to a 
legatee, or in trust for hime © teathout any lamitateon aslo continuance,” the 
principal will be regarded as bequeathed albo—Widiames on Eaxecutors, 
1200. In Pent vio Cullen, ta RR. 6 Chy 236, the testator 
gave to his wife £50 a year te be paid out of the interest, dividends, 
and produce arming from his personal property > and gave, after her 
decease, the snid £50 to his two daughters and hoes giand-daughter, 
or the survivors. Ie was held, that there wasia gift to the survivors 
of the principal, which wosuid produce the annuity of £40 See 
Stokes v. Heron, 2 Dro and War S89 o08.E.) 12 Cb and Fin, 16): and 
Kerr ve Middlesex Hospital, 2 DeG. Mo oand GG, S76.) See also gs 28 of 
the English Wills Act, b Viet oe 26, and 9. 82 of thig Net, p 95, supra. 
Vhas, in Alten ve Sheppard, Y Bre. CLC, S31, a gift: of personulty 
to trustees to pay the interest to Pb without any other words of limitation, 
was beld an nbsolute gift of the principal See Mawkina v. Hawhina, 
7 Sim, 1738. So an indefinite witt of dividends gives the absolute pro. 
perty of stock, per GHant, Mo ane Lare v, Leapegwe ll. A Ves., 467, 
In Southouse v. Bate 1G Beav , 133, 2 bequest of the dividends of a 
suin of stock to a woman for ber separate use, with ao direetion that 
she might dispo-e of at by will, was held to be an absolute gift with 
a superadded power to dispose of it, which did not derogate or de- 
tract from the prior absolute gift. | 

Although the general rule is, as nbove stated, that an unqualified 
gift of the income of a fund vesta an absolute and not merely a lifes 
Interest in the fund, it is ulways a question of construction whether 
the testator’s intention was to give more than a Jife-imterest—ler 
Parker, V.C., Blann v. Bell, & VeG. and Sin., 663. 


The section itself speaks only of the interest or produce of a fund, 
but it seems from illustration (c) to have been the intention of the Legia- 
Jature, that it should have reference not only to what may be strictly 
described as a fund, but also to land producing rents. 

A devise of the income of land has been held, in England, to pass the 
fee—AMannor v. Greener, L. R., 14 By, 456. Before the Willa Act, 
under a devise of ‘the rent or profits’ to A, without words of limitativa, 
an estate for life only passed. 
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Anu intention that the enjoyment of the hequest should be of a limited 
duration in case of Jands, will not be inferred from the fact that in 
other parts of the will words of inhe-:itance had been used— Wisden v. 
Wisden, 2 Sm. and (ill., 396. See Brook y. Brook, 3 Sm. and Giff, 
280. When, bowever, by the same will an estate was subsequently 
given which could not come into existence unless a prior devise should 
be construed to he a life-estate, the first devisee will take a life-interest 
only—Gravenor v. Wathins, La. R., 6 C. P., 500. 


There isn marked distinction between the gift of the produce of a 
fund without limit as to time and a simple gift of an annuity. An 
annuity may be perpetual, or for life, or for any period of yenrs ; but, 
inthe ordinary seceptation of the term used, if it should be anid 
that a testutor had left another an annuity of 1002 per annum, no doubt 
wonld occur of the gift being an annuity for the life of the donee— 
Blesvitt vy, Ihuberts, 1 Cr. & Ph., 280, per Lory CotrennaM. 


PART ANV.* 
OF BEQUESTS OF ANNUITIES 


160. Where an annuity is created by will, the 
Jegatee is entitled to receive it 
Annuity crented by { i id ate ly ligee 
will ts pasable tor lite Ol ae: Ne on ¥; Wntess a con- 
only, unless weontiacy trary intention appears bv the 
oo by will Aud this rule shall not 
be varied hy the circumstance 
that the annuity is directed to be paid out of the 
property generally, or that a sum oof monev is’ be- 
queathed to be iny usted in the purchase of it. 


dilustrations, 


(a.) A bequeaths to B 500 rupees ® year. 2B is enti- 
thed during his life to receive the annual sum of 500 
rupees. 


(b.) A bequeaths to B the sum of 400 rupees monthly, 
R is entitled during his life to receive the sum of 500 
rupees every mouth. 


(c.) A bequeaths an annuity of 500 rupees to B for 
life, and on J's death to C. Ris entitled to an annuity 
of 500 rupees during his life. Cy, if he survives B, is 


* This Part applies to the wills of Hindus, ete, in the Lower Pro- 
nees of Bengal aud in the towns of Madras and Bombay—Act XXI 
of 1870, s. 2. 
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entitled to an annuity of 500 rupees from B’s death until 
his own death. 


Where, however, there are circumatances aflecting the construction, 
they are not to be disregarded, for they may be sufficient to show an 
Intention to give the annuity indetinitely — Totter v. Baker, 15 Reav,, 
492, per Romainry. ME Ro ‘Phas, if there be imitations inconsiatent 
with ao mere fife-interest, the annuity is perpetual— Manserga v. 
Campbell, 3 DeG. and J., 237. 


Though a simnte cift of personalty, or of the dividends or annual 
bare of a specified fund, passes the absolute daterest to the 
exatoe without words of limitation (see preceding section, and Stokes 
v. fleron, 12 Choand Fin. 16): Neer ovo Maddleser Hospital, 2 DeG, 
M. and GQ. $76). yot where an annuity is so given, the annuitant t 
only tor life—2 Jaim., 897-8. 


If an annuity is to continue after the death of the annuitant, it 

to lus execators—Sarery vo Duer, Amb. 139 Where there isa eit 
of an annuity, not out of property generally, but of property to 
produce it, the annuity iso perpetual, in Weéson vo Maddwon, 2 Y, 
and Coll, Ch. Ca. 872, a distinetion was drawn between £80 0 veur 
charged on, and £30 a venr part oof} certain stock. Ln Dealings vy, 
Jennies, 13 Ves, 389 where the bequest was of © £260 yenr, 
part of the monies To onow have im bank securities” and in Stretch v 
Wothke, 1 Mndd., 253, where the bequest wis of £200 per annum,— 
thatisto say, the interest of {4,000 of my 4 per cent. mnnuities,” 
the annuities were held to be perpetual See Beut ove Cullen, WL. 
R., 6 0h. 235: rans ve Walker, Ton 8 Cho dd, 2b Wallan 
on Executors, 120). See oulso Lett vo Ttandadl, 2 DeG. ooo and 
J, 388. 


If a will clearly establishes ao perpetual nnnrity, the extato in the 
annuity oeannet be restreted by oa ecodverl toa life estate, sintess the 
expressions there used are clear and undoubted -Studcs vo Heron, 
WChoand Fin, PO). Tu that ease the testatar gave can anmity out of 
personal estute to al dusting the dite of bis exeentor, Oo 4s death 
Ino the difetime of the executor, it was held, that the anaiuty did not 
cease, bat went to Aw executors, Where, however, the aift aa of 
the subject-matter whieh is) to purchase an ancuitv, it bas been held, 
that the lewatee takes the annuity, when purchased, ataolutely; or 
in other words, the annuity is perpetual, See next seetiany, Stokes 
v. Heron, 12 Cloand Fin, §603 Rarelrags ve Jennings, V3 Ves, 305 
Stretch vo Wathuis 1) Madd 253, Clough vo Wynne. 2,Madd., 158; and 
Kerr v. Muddlesea Uospital, 2 DeG. M. ana G, 676. 


Contrary intention. —In England, the fact that the testator 

an appropriation of a reqmisite portion of personalty to make a 
fund for the purchase of annuities, is held to indicate a contrary 
intentions see Left v. Randall, 20 DeG. Fo and J, 388. ‘Thus, where 
the testator made a bequest to his wife of “ £200 per year, bemg 
part of the monies Tonew have in bank security,” it was held, that 
the wife tock an absolute interest in the bank stock. [on Aerr vy. 
Middlesex Hospital, 2 eG. M. and G, 576, the testator gave certain 
annuities in the following terma:— 1] desire that my executors shall 
purchase anuuities for each of mv two sisters, 2. U2. and OF, of 
£100 a veur,” and it was held, that the sanunuities were perpetual, 
See also dluss v. fborer, 2 Joho and Elem , 470. 


Under this section, however, a mere direction to purchase an annunity 
ig uct 
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161. Where the will directs that an annuity 
Period of vesting Shall be provided for any per- 
where will directs that son out of the proceeds of pro- 


an aunuity be provided erty. or out of propert ener- 
out of the proceeds of peas prop Ys 


or out of ally, or where money is be- 
gencrally, or queathed to be invested in the 


qiseaiente Us oe purchase of an annuity for any 


ed inthe purchase of person, on the testator’s death 
ap manly the legacy vests in interest in 
the Jegatee, and he is entitled at lis option to have 
an annuity purchased for him, or to receive the 
money appropriated for that purpose by the will. 


Lllustrations. 


(a.) A by his will directs that his executors shall, out 
of his property, purchase an annuity of 1,000 rupees for 
R. Rie entitled at lis option to have an annuity of 1,000 
rupees for his life purchased for him, or to receive such a 
eum as will be sufficient for the purchase of such an 
annuity. 


Palmer vy. Cranford, 3 Swanst., 482. 


(b.) A bequeaths a fund to B for his life, and directs 
that after 2s death it shall be laid out in the purchase of 
anannuity for C. Band C survive the testator, (C dies 
in 27's lifetime. On Js death the fund belongs to the 
representative of (. 


Bayley v. Bishop, 9 Ves, 6. 


Generally, where the purpose of a gift is for the sole benefit of the 
onee himself) he can clam the gift without applying it te the purpose. 
Thas, where a sum of money is bequeathed te purchase for any person 
aring (Apreece v. Apreece, | V.oand B., 364), or a house (Anor v, 
Hotham, 15 Sim., 82), the legutee may claim the monev; see] Jarm., 

396. So also at has been held, where the purpose is to purehase an 
annuity— Dawson ve Hearn, VR. dud My. 608; Re Browne's Will, 27 
Reavy , 324.) Tt makes no difference whether the bequest be of a speci- 
fied sum to purchase an annuity, or a direction to purchase an annuity 
of a apecitied umount— ates v. Campton, 22 W., vos; 1 Jurm., 396, 
note (#). Tf the legutee dies before the money directed to be laid out 
in the purchase ef an annuity fer hum, is se lud out, or before the 
fund ia available (Mayley v. Bushkop. 9 Ves. 6), the legney, being vested, 

asses to duis representatives— ay v. Day, 22 1, i a Ch., 878, 881. 
th Power v. Hayne, L. Ry 8 hg. 2062, Manins, V. C., refused to 
follow Day v. Day. In the case before him, the testator directed his 
executora, after the death of his wife, to invest one-sixth of his reai- 

duary estate in the purchase of an annuity during the lite of J. P., 
anil to pay the annuity to J. P. for his support and maintenance; and 
incase J. 7’, should anticipate, assign, charge or encumber the annuity, 
or become a bankrupt or insolvent, the testator directed that that 
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annuity should go to his other residuary legatees. J. P. died in the Hfe- 
time of the testator’s widow, without having assigned or encumbered the 
annuity, or become bankrupt or insolvent. Marinas, V. C., held, that 
there was an intestacy as to one-sixth of the residuary estate on the 
death of the widow. ‘The ground on which Manins, V.C., refused 
to follow Day v. Day was, that if the trustees of the will had paid 
over the money, and afterwards the leyatee had become bankrupt, they 
would bave had to pay it over again, and that the inteation of che 
testator would have been defeated. In Day v. Day there was a 
direction, after the death of the tenant-for-life, to lay out one-seventh of 
the estate for the life of Chatles Day, and to pay auch amounts, when 
and as the same should become payable, not by anticipation, to Charles 
Jay for hie life, for his own use, and a declaration that, in case Charles 
Day should have assigned, encumbered, or in’ any manner disposed 
of or pale ati or should, at any tine, dispose of or anticipate the 
annuity to be purchased, or in case he whould at any time, either 
before or atter the testator’s death, become bankrupt, the trustees 
should hold the annuity in trust for other persons, 


The fact that the legacy is to be provided out of the proceeds of 
the property, does not, under the preceeding section, muke the legacy 
perpetaal (Letiv. Randall, 3 Sm. ound Gifl, O13 Waelson vi Mudd:s- 
son, 2 Y. and ©., 372) 3; nor does the fact of its being charged on a pure 
ticular fund. Bat, in) Buglind, where money is bequeathed to be 
invested in the purchase of an annuity, as pointed out in the nute to 
the preceding section, the legacy is perpetual. 


The right given to the legatee to cluim either the annuity or the 
mouey directed to be laid out on the purchase af it, is bused upon 
the principle that equity will not: compel tu be dune what the legutee 
miaay undo the next mouent—T Jarm., 36s, 


162. Whliere an annuity is bequeathed, but the 


assets of the testator are not suf- 
of an- 


given by the will, the annuity 
shall abate in the same proportion as the other 
pecuniary legacies given by the wall. 


This rule isin accordance with the law in’ England as Inid down in 
Hume v. Edward«. 3 Atk., 695; Lewin v. Lewin, 2 Ves. Sen, 417, sud 
other cases. In Miller v. Tluddlestone, 3 Mac. and G , 623, Lorp Core 
TENHAM thus explains the rule :—* The reason is, that the testator, mn 
the absence of clear and conclusive proof to the contrary, must be 
deemed to have considered that his estate would be sufficient, and con. 
sequently not to have thought it necessary to provide against a defi- 
ciency by giving a priurity, in case of a deficiency, to some of the 
objects of his bounty.” 


The onus isou the party seeking priority to make out that such 
priority was intended by the testator, and the proof of this must be clear 
und conclusive— Afiller vo duddlestune, 3 Mac. and G., 523, The 
principle will equelly apply whether the annuity is to commence 
immediately on ihe death of the testatur, or at a future period— Nicku- 
son v. Cochill, 9 Jur., N.3S., 975. 


The annuity ought, in cases under this section, to be valued, and the 
annuitant will be entitled at once to the amount of the valuation, 
subject to au abatement in proportion to the abatewent of the 

4 
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ninry legacies— Wroughton v.‘Colquhoun, 1 DeG. and Sm., 36 and 357 ; 
Williams on Executors, 1373, note ( f ). 


The value of annuities is to be nscertained thus: Ifall the annuitants be 
living at the period of division, the value must be ascertained at the death 
of the testator. If they be ull dead, the value mnst be taken to be the 
respective nmounts of arrears; but if some be dead and others living, 
the value, as to the former, will be taken at the amount of their arrears, 
and as to the latter, at the amount of their arrears ndded to the calcu. 
ated value of the future payments— Jodd v. Bielby, 27 Beav., 353. In 
the cnse of a reversionary annuity which has come into possession, the 
value must be taken to be the present value of the annuity added to 
the amount of arrears due since it came into possession — Polis v. Sintih, 


L. R., 8 Eq., 683. 


Annuities must abate also among themselves ; see Jnnes v. Michell, 
2 Phill. Ch. C., 346. 

The section makes no distinction between annuities pavable on the 
death of the testator and annuitres to be paid at some future time. The 
Intter kind of legacies were held in) England to abate with general 
leyucies—Junes v, Mitchell, 9 Ves., 212. 


163. Where there is a gift of an annuity anda 
 , -residuary gift, the whole of the 
Where thereian cift ots — 

ofan annuity andaree SnuUity Is to be satistied before 
siduary gift, the whole any part of the residue is paid to 
ee to be the residuary legatee, and, if 
necessary, the capital of the tes- 

tator's estate shall be applied for that purpose. 


The general rule is, that if there be a clear gift of a life-interest and 
ofa reversion, and the estate proves insufficient, each party, the tenant- 
for-life and the reversioner, must bear the losa in proportion to his 
interest; but that if there is a gift of an annuity and a residuary gift, 
the annuity takes precedence and the whole loss falls on the resi- 
duary legatee.— Jer Tuanra, L. Jin Croly v. Weld, 3 DeG. M. and 
G., 995 The reason is, that a residuary legatee is entitled to nothing 
until the general legacies given by the will are fully entisfied (Croly vy. 
Weld, 3 DeG. M. and G., 993) 5 and annuities. as pointed out in the 
notes to the preceding section, in case of a deficiency of assets, rank 
with general legacies — Midler v. Huddlestone, 3° Mac. and G. 823. 
See Williams on Executors, 1366 e¢ seg; In re Lyne’s Trusts, 
L. R., 8 Ey, 482; Ja re Tootul’s Estate, L. R., 2 Ch. D., 628; Baker 

Furmer, L; R., 3 Ch., 537 
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PART XXVI.* 
OF LEGACIES TO CREDITORS AND PORTIONERS. 


164. Where a debtor bequeaths a legacy to his 

Creditor prima facie creditor, and it does not appear 
entitled to legacy as from the will that the legacy is 
well as debt. Meant ns ao satisfaction of the) 
debt, the creditor shall be entitled to the legacy as 
well as to the amount of the debt. 


This is opposed to the rule of English law; see Williams on Execu- 
tors, 1302 ef 


In their report the Commissioners say: Here, as elsewhere, we 
departed from the Boulish law where ils provisions appeared to us to: 
be objectionable in’ themselves, or especially Tnappheable to Tndia. 
Above all things, we have aimed at giving effect to the plain meaning 
of the words of the testator, without endeavouring to do or say for hin 
that whieh he dias not done or sad for himself. We have secordingly 
discarded the ruleshy whieh the English Courts are compelled to 
presume, in the absence of anv intimation to the contrary, (hat where 
n debtor bequeaths to lis creditor a legacy equal to or exceeding the 
amount of his debt, the legacy is meant by the testator to be ao sutis- 
faction of the debt; that where a pment, who is ander a legal obligation 
to provide ao portion for his child, fails to do se, and afterwards 
bequeaths a legacy to the child, the legacy is mennt to be a xatisfaction 
for fulfilment of the obligation (8. 165), We have in dike manner 
discarded the rule of Huelish law, that where a father bequeatha a 
legacy to a child and afterwards advances a pertion for that child, 
he thereby adecms the Jeguey (6. 166). We lave endeavoured so to 
frame the law in this respect as to prevent the eceasion from ever 
arising which is Kogland requires an niece balancing of judgment, a 
large discretion, the prosecution of a difficult enquiry, and the adusission 
of parol evidence of the intentions of the testator.”"— CGuzelle of India, 
July Ist, Us64, p. 54. 


The rule established in the Koghsh Courts of Maquity is, that where a 
debtor begueaths to his ereditor a legacy equal to or eaceeding the 
amount of his debt, it shall be presumed, in the absence of any 
intimation of a eontrary intention, that the legacy was meant by the; 
testator us asativfaction of the debt —V@illiams on Execuators, 1302, Bat 
where the legacy is of less amount than the debt, it shall not be deemed 
A part payment in satisfaction—thid, note (Cm), ‘The rule, however, 
though it has long prevailed. has met with the censure of several 
eminent Judges, und the Courtain England have inclined to lay hold 
of anv minute circumstances whereupon to ground an exception to t— 

1302-3. 


165. Where a parent, who is under obligation by 
Child prima facie en- COUtract to provide a portion for 
titled to legacy as well acchild, fails to do so, and after- 
es ah wards bequeaths a legacy to the 


* Thie Part applies to the wills of Hindus, etc., in the Lower Pro- 
vinces of Bengal and in the towus of Madras and Bumbay—Act XXI 
of 1870, s. 2. 
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child and does not intimate by his will that the 
legacy is meant as a satisfaction of the portion, the 
child shall be entitled to receive the legacy as well 
as the portion. 


~~ 


Illustration. 


A, by articles entered into in contemplation of his mar- 
riage with B, covenanted that he would pay to each of 
the daughters of the intended marriage a portion of 20,000 
rupees on her marriage. This covenant having been 
broken, A bequeaths 20,000 rupees to ench of the married 
daughters of himself and B. The Jegutees are entitled to 
the benefit of his bequest in addition to their portions, 


This is a departure from the English Inw. See extract from the 
report of the Law Commissioners in the notes to preceding section, 

Aa to English law, see Williatns on Executors, 1506, aud ‘Theobald, 
431. 


166. No bequest shall be wholly or partially 

No ademption by 8deemed by a subsequent provi- 

~ equent provision =s10n made by settlement or other- 
aE TEER See wise for the leeatee. 


Illustrations. 


(a.) A bequentha 20,060 rupees to his son B., He 
afterwards gives to Rothe sum of 20,000 rupees. The 
legacy is not thereby adeemed. 

(b.) A bequeaths 40,C00 rupees to R, his orphan niece, 
whom he had brought up from her infaney. Afterwards, 
on the occasion of B's marriage, A settles upon her the sum 
of 30,000 rupees, ‘The legacy is not thereby diminished. 

This also is a departure from the English law. See extract from 


tho report of the Law Conmmiss@uers in the notes to 8. 164. 
As tu the English law, see Williams on Executors, 1326 e¢ seq. 


PART XAVII.* 
OF ELECTION. 
167. Where a man, by his will, professes to dis- 
Circumstances. jin Pose of something which he has 
which election takes no right to dispose of, the person 
to whom the thing belongs shall 


* Thia Part applies to the wills of Hindus, etc., in the Lower Pro- 
vinces of Bengal and in the towns of Madrae and Bumbay—Act AAI 
of 1870, 8. 2. 
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elect either to confirm such disposition or to dissent 
from it; and in the latter case, he shall give up any 
benefit which may have been provided for him by 
the will. 


The doctrine of election may be thua stated: That he who accepta: 
a benefit under a deed or will must adopt the whole contents of the. 
instrument, conforming to all its provisions and renouncing every right 
Inconsistent with it. If, therefore, a testator has aflected to dispose of 
property which is not bis own, and has wiven a benefit to the person to; 
whom that property belongs, the devisee or legates accepting the bene | 
fit so given tohim must make good the testator’s attempted disposition ; 
but if, on the contrary, he choose to enforce his proprietary rights, 
against the testator's disposition, equity will sequester the property: 
given to him tor the purpose of muking satisfaction out of it to. the: 
person whom he has disappointed by the assertion of those rights— 
1 Jarm., 443; Williains on Executors, 1447. In other words, a person} 
cannot take under and avainst the same dostrument. See Jaedlon 
v. Parker, 1 Swan., 359, and notes at pp. 381 and 894 of that report; 
Miller v. Vhurgood, 33 Beav., 496; Bor v. Barrett, L. R., 3 Ny. 
244. 


The doetrine, it may be observed, iq not confined to willa, but em- 
braces settlements and other dispositions — Green v. Green, 2 Mer., 86; 
Bacon v. Cosby, 4 DeG. and Sm., 2 


There is no distinction for the purposes of election between personal 
estate and real estate, between specific and residuary Jegatees, or 
between legatees and the next-of-kin of an intestate—per James, TL, 
J., Cooper v. Cooper, a Ri 6 Ch V9. The doctrine of election 
applies to interesta immediate, remote, contingent (sees. 169, illus. 
trations (b) and (¢) mfra), or of value or not of value (per Lorp 
Lovennorotcr, Wilson ve Townshend, 2 Ves. 693 > see alna Webb vy, 
E. of Shaftesbury. 7 Ves,, 480). but itis only applicable as between 
agift under a will and a claim dehors the will and adverse to it, 
and not as between one clause ina will and another clause in the same 
will— Wollaston v. Aing, LR 8 By. 165 0 Thus, there is no election, 
where under the same will a legatce takes several Jewacies, some of which 
are onerous (Andrew v. Trinity Hall, 9 Ves., 625, 633; Warren v, Rudall, 
PJ. and H., 1), unless, it seems, there appear a contrary intention on 
the fice of the will: Zalhot v. Earl of Radnor, 3 M. and W., 254. 
In Cooper v. Cooper, I. K., 6 Ch, 153 1. 7 Hod, 43, a lady 
having a power of appointment over a fand, did in her lifetime appoint 
the fund among her three suns equally. By her will she devised the 
fund to ber eldest son, and, one of her sons having died intestate, gave 
benefits out of her own property to the ether surviving sou and the 
children of the deceased son. It was held, that the younger surviving 
son and the children of the deceased brother were put to their 
election, 


The proper course for ascertaining the value of such an interest is 
to apportion all the debts aud all the administration expenses of the 
intestate over the whole of the assets of the intestate rateably, and in 
that way to find what proportion of the debts and expenses the parti- 
cular ou had ought to bear—per Logp Cairns in Cooper v. Cooper, 


L. R., 7 H. L., 68, on appeal. 


It is immaterial whether the teatator or donor does or does not know 
that he has no right to dispose of the property in respect of which the 
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election takes place— Whistler v. Webster, 2 Ves., 371; Welby v. 
Welby, 2 V. and B., 199. 


If a testator having a partial interest ina proper® disposes of the 
whale to the owner of the part. the legatee must elect—A/iller v. 
Thurgood, 33 Beav., 496 ; see Wilkinson v. Dent, L. R., 6 Ch., 339. 


The principle of the doctrine of election, it appears to be now settled 
in Englund, is compensation, not forfeiture; see 1 Jarm , 445-446, and 
the cnses there cited. Under this section, however, the legatee, who is 
put to his election and elects against the will, forfeits all benefit under 
the will. See Pickersgill v. Rodger, L. R., 5 Ch. D., 171. 


The intention of the testator to dispose ofthe property which is not 
his own should be clear: the intention must appear by demonstration 
dain by necessary implication (Rancliffe v. Parkyns,6 Dow, 149, per 
ee Ecpon; Williams on Executors, 1447-8; ] Jarm., 452-3); and 
that intention must in all cases appear by the will itself (per Lorn 
Lanapatre, M. R., in Clementson vy. Gandy, 1 Keen, 309), parol 
evidence being inadmissible for the purpose of showing it— Stratton v. 
Bert, 1 Veu., 285. 


To raise an inference of election, it is not snfficient that the person 
knew of the instrument giving it. Hie must know also of his right to 
elect — Morgan, vy. Edwards, | Blu, N.S. 401. A release ofa debt due 
from na third person to on legatee will pot the latter to his election — 
Synge v. Synge, L. Ry, 15 By., 889, on appeal L. 9 Chan, 128, 
A devise or bequest, however, upon condition that the devisee or legatee 
parte with his owa property, does not put the legatee to election— 
Middleton v. Windross, Ta. R., 16 Bag., 212. No election arises where 
the property in question is not acquired until after the death of the 
testator (Gurissel vv. Swinhoe, L. Ro 7 Ey. 291; Howells v. Jenkins, 
2.3. and H., 706); nor is there any election between what aman takes 
under a will and what he takes under a derivative tithke— Caran (Lady) 
v. Pulteney, 2 Vex, 5445.3 Ves, 384. 

Tt seems that parol evidence is not admissible for the purpose of 
raising a cause of election | Thus, parol evidence will not be received to 
show that the testator had supposed himself the absolute owner of, and 
intended to include the sume an the residuary bequest, certain property 
in which he had ouly a lite-interest, for the purpose of raising a ease 
of election against a degatee under the will, who also took an interest 
in-such property under the settlement— Clementson v. Gandy, 1 Keeu,, 
309 ; see | Jarm., 452, and Stratton v. Bert, 1 Ves., 285. 


In order to raise a case of election there must be a personal compe- 
tency on the part of the author of the attempted disposition, as the 
doctrine is: founded on intention,—fe. oa disposing intention, net an 
intention to put the owner to bis election, which supposes such inten- 
tion—-1 Jarm., 446. 


A person is not) bound to elect until the circumstances and value of 
the propecties between which he has to elect are known to him— Dillon 
v. Parker, 1 Sw., 382 (a); Newman vy. Newmaa, Y Bro. CC. C., 186; 
Whistler v. bMbhebster, 2 Ves, 371; Hender v. Rose, 8 P. W., 123 (n). 
Aa election under a misconcention of the extent of claims on. the 
fund elected is not conclusive— Aidaey v. Coussmaker, 12 Ves., 136. 
In order to ascertain the value of the funds, a legatee is entitled to 
have alf necessary accounts taken— Batiricke vy. Broadhurst, 3 Bro. C. C., 
88; 1 Ves. 171; Pusey vr. Desbouverie, 3 P. Wms., 315. See note to 
Dillion v. Parker, 1 Swan., 381. See also a, 173, mfra, 

As to what constitutes an election, the questions are, whether the 
parties acting or acquiescing were aware of their rights; whether 
they intended electiun ; whether they can restore the individual ~ 
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by the claim to the same situation as if the acts had never been 
performed. See s. 175, infra; Williams on Executora, 1455. 


Election may be implied from cireumstances— Dillon v. Parker, 
1 Swan., 359; Spread v. Morgan, 11 H. of L., 588. As to what acta 
of acceptance or acquiescence constitute an implied election; see 
Rumbold v. Rumbold, 3 Ves., 65; Simpson v, Vickers, 14 Ves., 341. 


Where there are several next-of-kin, each of them may have a repa- 
rate right of election; but neither the election of the majority, nor that 
of the heir and adininistrator, will bind the others—Fytche v. Fylche, 
L RR. 7 gq. 494. Where, however, the presumption of election is 
raised, itis binding upon those who claim under the persou electing— 
Dewar v. Maitland, L. R., 2 By., 834. 


In Grissel v Swinhoe, L. R., 7 Eq., 291, the testator, who was enti- 
tled, under a settlement subject to a life-interest, to a moiety of a fund, 
by will, after reciting (erroneously) that be was under the setdement 
“subject to the trusts therein contained " entitled to the whole, pur- 
ported to bequeath the whole, and gave one moiety to the husband of 
the Indy who was really entitled under the settlement to a moiety of 
the fund,—it was held, that the husband, who had become his wife's 
administrator, was not bound to elect between the legacy aod his wife's 
muiety. 


168. The interest so relinquished shall devolve; 

Devolution of inter. 288 fit had not heen disposed of; 
est relinquished by the by the will in favonr of the lega-: 
Owsier: tee. subject, nevertheless, to the. 
charge of making good to the disappointed legatee 
the amount or value of the gift attempted to be given 
to him by the will. 


Where the lezatee elects against the will, he forfeits all interest under 
it; see note to last section. 


169. This rule will apply whether the testator 

Testator'a belief as COS or does not believe that 
to his ownership imina- which he professes to dispose of 
terial. by his will to be his own. 

Whistler v. Webster, 2 Ves., 371; Welby v. Welby,2 V. and B., 199. 


Illustrations. 


(a.) The farm of Sultanpur was the property of C. A 
bequeathed it to B, giving a legacy of 1,000 rupees to C. 
C las elected to retain his farm of Sultanpur, which is 
worth 800 rupees. C forfeits his legacy of 1,000 rupees, of 
which 800 rupees goes to B, and the remaining 200 rupees 
falls into the residuary bequest, or devolves according to 
the rules of intestate succession, as the case may be. 


(b.) A bequeaths an estate to B in case B’s elder brother 
(who is married aud has children) shall leave uo issue 
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171. A person taking no benefit directly under 


A person deriving a the will, but deriving a benefit 
t 


benefit indirectly not under it indirectly, is not put to 
put to bis election. his election. 
Iliustration. 


The lands of Sultanpur are settled upon C for life, and 
after his death upon D, his only child. A bequeaths the 
lands of Sultanpur to B, and 1,000 rupees to C. C dies 
intestate, shortly after the testator and without having 
made any election, D takes out administration to C, and 
an ndministrator elects on behalf of C’s estate to take under 
the will. In that capacity he receives the legacy of 1,000 
rupees, and accounts to B for the rents of the Janda of 
Sultanpur which accrued after the death of the testator 
and before the death of C. In his individual character 
he retains the lands of Sultanpur in opposition to the will. 


See Grissel v. Swinhoe, L. RT Hq. 291; and Cooper v. Cooper, 
L. R., 6 Ch. Div., 21, and L. R. 7 H. L., 53. 


"The doctrine of election does not preclude a party claiming by the 
will from enjoying a derivative interest to which he is entithed at law 
under a legal estate taken in opposition to the will, Thus, in England, 
a man may be tenant by courtesy of an estate-tail held by hig wife in 
opposition to a will under which he accep a leyacy—Williams on 
Executors, 1448-9. 


172. A person who in his individual capacity 
A person taking under takes a benefit under the will, 
a will in his individual may in another character elect 


capucity may, in anos j , age 
ther character, elect to €0 take in opposition to the 


take in opposition to it. will. 


Illustration. 


The estate of Sultanpur is settled upon A for life, and 
after his death upon B. A leaves the estate of Sultanpur 
to D, and 2,000 rupees to B and 1,000 rupees to C, who is 
Bs only child. B dies intestate, shortly after the testator, 
without having made an election. C takes out administra- 
tion to B, and as administrator elects to keep the estate 
of Sultanpur in opposition to the will, and to relinquish 
the legacy of 2,000 rupees. C may do this, and yet claim 
his legacy of 1,000 rupees under the will. 


Exception to the six last rules—Where a parti- 
cular gift is expressed in the will to be in lieu of | 
soinething belonging to the legatee, which is also 
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fin terms disposed of by the will, if the legatee 
claims that thing, he must relinquish the particular 

ift, but he is not bound to relinquish any other 
Benefit given to him by the will. 


Tilustration. 


Under A’s marringe-settlement his wife is entitled, if 
she survives him, to the enjoyment of the estate of Sultan- 
pur during her life. 


A by hia will bequeaths to his wife an annuity of 2000. 
during her life, in lieu of her interests in the estate of Sul- 
tanpur, which estate he bequeaths to his son. He also 
gives his wife a legacy of 1,0001. The widow elects to 
take what she is entitled to under the settlement. She is 
bound to relinquish the annuity, but not the legacy of 
1,0000. 


173. Acceptance of a benefit given by the will 
When acceptance of Constitutes an election by the 
a bencfit givenbyawill legatee to take under the will, if 
constitutes an election ov ae 
to lake under the wil, Ue has knowledge of his right to 
elect, and of those circumstances 
which would influence the judgment of a reasonable 
man in making an election, or if he waives inquiry 
into the circumstances. 


Illustrations. 


(a.) A is owner of an estate called Sultanpur Khurd, and 
has a life-interest in another estate called Sultanpur Buzurg, 
to which, upon his death, his son B will be absolutely en- 
titled, ‘The will of A gives the estate of Sultanpur Khurd 
to B, and the estate of Sultanpur Buzurg to CL B, in 
ignorance of his own right to the estate of Sultanpur 
Buzurg, allows C to take possession of it, and enters into 
possession of the estate of Sultanpur Khurd. B has not 
confirmed the bequest of Sultanpur Buzurg to C. 


(b.) B, the eldest son of A, is the possessor of an estate 
enlled Sultanpur. A bequeaths Sultanpur to C, and to B 
the residue of A’s property. B, having been informed by 
' A’s executors that the residue will amount to 5,000 rupees, 
allows C to take possession of Sultanpur. He afterwards 
discovers that the residue does not amount to more than 
500 rupees. 8B has not confirmed the bequest of the estate 
of Sultanpur to C. 


This section is in accordance with the case of Worthington v. 
n, 20 Beav., 67, that, where there is full knowledge, election 
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may be presumed from acquiescence. See Ardesoife v. Bennet, 2 Dick., 
463; Dewar v. Maitland, L. K., 2 Eq., 834. 

Election is a question of intention, and, as already pointed out, 
pp. 198, 199, supra, it may be inferred from acts— Edwards v. Morgan, 
1 Bli., N.S. 401. In England, in the case of Sopwith v. Maughan, 
30 Beav., 235, where the legatee had been in receipt of a provision 
under the will for sixteen years, being ignorant of his right to elect, 
it was held, that he was not estopped. Under the next aection of 
this Act, however, knowledge or waiver of enquiry will be presumed 
after two years. 

Where the person who has to elect between two estates is in posses- 
sion of both, no presumption of election can be drawn from the fact thas 
he continues in possession— Padbury v. Clark, 2 Mac. and G., 298; 
Spread v. Morgan, 11 IT LU. C., 588. 

Unless “ the circumstances which would influence the judgment of a 
reasonable man in making an election " are known to the person making 
the election, it will not be binding— Dillon v. Parker, 1} Swaust., 382 (1). 
A party bound to elect is entitled to know the circumstances and 
value of the properties and the extent of cluims of any upon it— 
(Wake v. Wake, 1 Ves., 335; Dellon vy. Parker, 1 Swanst, 382 n.); 
and in) England, might sustain a bill to have all necessary accounts 
tuken— Williams on Executors, 1455. 


174. Such knowledge or waiver of enquiry 

Preasnaptidn:. sane Shall, in the absence of evidence 
ing from enjoyment to the contrary, he presumed if 
by centee for two the legatee has enjoyed for two 
a years the benefits provided for 
him by the will without doing any act to express 
dissent. 

The presumption under this section may of course be rebutted. 
When it arises, it would seem to be binding upon those claiming under 
the person electing— Dewar v. Maitland, L. 1. 2 By, 834. 

In cases where the person bound to elect has died soo 1 aftet the 
death of the testator, the Court, in the absence of evidence, in decid- 
ing whether there bas or has not been an election, will be influenced 
by the consideration whether it was for the benefit, of the person 
entitled to elect or disclaim; see Hurrts v. Wathina, 2 K. and J., 473. 

It is to be observed that the period of two years limited by this 
section is a period of actual enjoyment of the benefits provided by 
the will. 


175. Such knowledge or waiver of enquiry may 

Confirmation of be. be inferred from any act of the 
quest by act of lega- legatee which renders it impos- 
use sible to place the persons inter- 
ested in the subject-matter of the hequest in the 
same condition as if such act had not been done. 


Illustration. 
A bequeaths to Ban estate to which C is entitled, and 


Sec. 178.] OF GIFTS IN CONTEMPLATION OF DEATH. 205 


gift in oase the donor shall die of that illness. Such 


a gift may be resumed by the 
Buch gift resumable, giver. It does not take effect. 
if he recovers from the illness during which it was | 


When it fails. made ;. nor if he survives the. 
person to whom it was made. 


Tilustrations. 


(a.) A being ill, and in expectation of death, delivers 
to B, to be retained by him in case of A’s death— 

A watch: 

A bond granted by Cto 4: 

A bank note: 

A promissory note of the Government of Indian 
endorsed in blank : 

A bill of exchange endorsed in blank: 

Certain mortgage-deeds : 

A dies of the illness during which he delivered these 
articles: 

B is entitled to— 

The wateh: 

The debt secured by C’s boad: 

Re Patterson, 10 Jur., N.S., 578. 


The bank note: 
Miller vy. Miller, 3 P. W., 356. 


The promissory note of the Government of India: 
The bill of exchange: 


Quere.—Whether a bill of exchange payable to order or not endorsed 
may be the subject of a valid donatio mortis causa. See 1st clause 
of the section; see also Veal v. Veal, 27 Beav., 303. 


The money secured by the mortgage-deeds. 
Duffield v. Hichs, 1 Bi, N.S., 497. 


(b.) A being ill, and in expectation of death, delivers 
to B the key of a trunk, or the kev of a warehouse in 
which goods of bulk belonging to A are deposited, with 
the intention of giving him the control over the contents 
of the trunk, or over the deposited goods, and desires him 
to keep them in case of 4’s death. A dies of the illness 
during which he delivered these articles. RB is entitled 
to the trunk and its contents, or to A’s goods of bulk in 
the warehouse. 


o See Jones v. Selby, Pe. Ch., 300; Smith v. Smith, 2 Str, 953. 


(c.) A being ill, and in expectation of death, puts aside 
certuin articles in separate parcels, aud marks upon the 
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OCUWUIE LOU="107 (UULU LUCLUBEVS }, ANU 68, 191-199 both incl i 
and Parts XXX and XXXI, were made applicable i the wile =e 
Hindus, &c., in the Lower Provinces of Bengal and in the towns of 
Madras and Bombay, by s. 2 of the Hindu Wills Act, XXI of 
ath spat so much of that section as seh these sections and Parte 
with the exception of s. 187, s0 applicable, has been repealed b ; 
of the Probate and Administration Act. i pee 


_ The definitions of ‘executor’ and ‘administrator’ are to be found 
in 8. 3, supra, p. 5. After the grant of probate or administration, the 
office and power of an executor and of an administrator are, for the 


most part, the sume—Touch., 474. See Blackborough v. Davis, 1 VY. 
Wnma., 43. 


Before 20 and 21 Vict., c. 77, s. 8, the power of granting administra- 
tion in England to the personal estate of a deceased person was, 
by the Ecclesinstical Courts, vested in the Ordinary, the Judge of the 
Ecclesiastical Court, to whose jurisdiction the administration upon ine 
testacy and the probate of wills belonged—31 Ed. TI, ce. Wy see 2 
Stephens’s Black. Com., 182, 8th Kdn. By 20 and 21 Vict., ¢. 77, the 
jurisdiction of the Ordinary was transferred to the Probate Court. 


It has been held that, under the Succession Act, the executor of an 
executor is not derivative executor of the original testator, even 
though such testator died before 1866,—that is, that property vested in 
a testator as executor of another does not vest in his executor— 
DeSouza v. Secretary of State, 12 B. L. R., 423. It is only the actual 
property of the deceased that vests in an executor or administrator— 
Abid. See Behary Lall Sandyal v. Juggomohun Gosaain, 1. L. QR, 
4 Cale. 5; (8.C.)2C. L. R., 422. 


In ingland, the executor of an executor who has proved the will 
represents the first testator, and cannot prove his own testator’s will and 
refuse to administer the estate of the first testator (Brocke  v. 
Haymes, L. R., 6 iq, 25; see Barr v. Carter, 2 Cox, 429; Twyford 
v. Trail, 7 Sim., 92) ; but the executor of an executor does not represent 
the orivinal testator, unless the first executor has proved the will— 
Wankford v. Wankford, 1 Salk., 299. The administrator of an exe 
cutor does not represent the testator. If an executor dies intestate 
without having administered the estate of his testator, an administrator 
de bonis non of the testator must be appointed — Williams on Exe- 
cutors, 258; see Savage v. Blythe, 2 Waug. App., 150. 


Letters of administration granted by the late Supreme Conrt to Hin- 
dus conveyed no more estate than what by the Meclesiastical Inw of 
England vested iu the Ordinary or the adiministrator,--that is to say, 
personal estate only. The Succession Act and the Hindu Wills Act 
expressly exclude Hindus from the operation of the provisions in the 
first of these Acts relating to adininistration, save those respecting 
administration with a will annexed. The Certificate Act, XXVIT of 
1860, went even further to limit the effect of a certificate in the 
nature of administration granted by the Mofussil Courts to Hindus 
under the provisions of thut Act—Kadumbinee Dossee v, Koylash 
Kaminee Dossee, 1. L. %., 2 Cule., 431, per Kennepy, J. (p. 443), 
see Awkinfee v. Mee Nay, 8 W.R..1; Serinthia Pillai v. Mootoo- 
sawmy, thid, 2. Inthe first of these cases a Hindu widow, who had 
obtained letters of administration fram the High Court to the estate 
of her husband, who had left a minor son, was held not to be entitled 
jn such character to maintain a suit in respect of immoveable property 
left by the deceased. 


As to wills of Hindus not governed by the Hindu Wills Act, 
Pueas, J., said: “ Prubate does nut confer npon the executor of @ 
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Hindu will any personal rights of property analogous in any way to 
an English estate or interest. The will gives just such powers of deals 
ing with the property comprelended in it ae its words express, and no 
more” —Juyhali v. Shibnath Chatterjee, 2 B. L. K., O. C, 1. See 
Sreemutty Dossee v. Taracharn Coordoo Chowdhry, Bourke, Pt, VIT, 48 ; 
Kherodemoney Dossee vy. Durgamoney Dossee, 1, L. 8., 4 Cale., 455; 
ty C.)3C.L.R., 315; Mantklal Atmaran v. Manchershi Dinsha, I. U. 

t., 1 Bom., 269; and Lallubkui Bupubhai v. Manukverbai, 1. L. R., 2 


Luin., 388. 


See «. 487 of the Code of Civil Procedure, Act X of 1877, as to 
the representation of beneficiaries in suits concerning property vested 
in executors or administrators. 


180. When a will has been proved and deposited 
° ‘ . ¥ e e 
Administration with 2 % Court of competent juris 
copy annexed of au- diction, situated beyond the limits 
thenticated copy ofwill of the province, whether in the 
proved abroad. os 7s : ; 
British dominions or in a foreign 
country, and a properly authenticated copy of the 
will is produced, letters of administration may be 
granted with a copy of such copy annexed. 


This section is incorporated in the Probate aud Adininistration Act, 
V of 1881, of which Act it forme s. 5. 


Probate to be prant- 181. Probate can be granted 
ed to executor appuint- Only to an executor appointed 
wd by will. by the w'” 


section is incorporated in the Probate and Administration Act, 
V of 1881, being s. 6 of that * 


As an general rule, any person may be appointed executor. An 
infant however vouug, may be appointed executor; but probate will not 
be granted to him daring bis minority,—s«. 183, tfra. In England, 
where an infant is appointed sole executor, administration is granted 
tnder 38 Geo, TU, ¢. 87, 8. 6, to bigs guardian, or such person as the 
Probate Court may think proper. (Such person is called adiminis- 
trator curante minore actute—Williams'’s Personal Property, 342. So 
wh married woman may be appointed execatiix (Thrustout v, Coppin, 
2W. B,, 801; Williams on Execators, 236); but as to ber acceptance 
of the office, see 8. 183, mfra, 


A corporation also may be appointed executor; see In the Goods 
of Willtam Haynes, 3 Curt, 75; Williams on Executors, 233. But 
where a corporation aggregate has been appointed executor of a 
will, the Coart in Bogland with grant letters of administration with the 
will annexed to n ayndic duly appointed by the corporrtion to take the 
grant; but vo grant will be made betore the syndic is before the 
Court— dn the Goods of Durke, 1 Sw. and T'r., 516. 


Where a testator in India nominated his brother and Messrs. Cocke- 
rell & Co, Bast India Agents, London, and ane A. &. to be bis exes 
cutors, and before his death, the firm of Cockerell & Co., which consisted 


of fuur wembers, Lad beeu disselved,—Sin Janxga Fust held, that the 
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appointment was not of the firm collectively, but of the persons compos- 
ing it individually, and that each of the members was entitled to be 
jeined with the other executors— Williams on Executors, 233, citing 
Ia the Goods of Fernie, 6 Notes of Cases, 657. 


Aliens may be executors—Jbid. A bankrupt also may be executor ; 
but the Court will in some cases appoint a receiver (Langley v. Hawk, 
5 Muadd., 46), unless the person appointed have been known by the 
testator to have been a bankrupt—Gladdon v. Stoneman, 1 Madu. 
143 (note.) 


Lunatics and idiots are of course incapable of acting as executors or 
administrators, and if a person becomes nos compos, the Court ma 
commit administration to another—vans v. Tyler, 2 Robert, 128; 
Hilla v. Mills, 1 Salk., 36; Williams on Executors, 242. In England, 
if a sole exeentor or administrater becomes a lunatic, the Court 
will generally make a limited yvrant to his committee for his nse 
and benelit during his lunacy—Ja the Goods of Phillipa, 2 Ad., 336 
note (6). In the case of an executor, administration with the will 
annexed may, with the consent of lis committee, be granted to the 
residuary legatee during the lunacy—Ja the Goods of Milnes, 3 Ad, 
55. Such contingencies have been provided for by s. 217, infra, in 
accordance with the Muglish cases. 


Where more than one paper is entitled to probate as containing the 
last will of the deceased (see Lemage vw Goodban, La. 2,1 Po and D., 
57: In the Goods of Petchell, Va. K., 3 P. and D., 153), it is the praction 
to make the grant of probate to all the executors named in the several 
pipes (Lu the Goods of Morgan, LR, 1 Po and D., 323), unless the 
ater pupers repeal the appomtment of executors made under the 
earlier papers--8. 185, infra. See dn the Goods of Donaldson, LK, 
3 P.and D., 45. 


In the case of a British-born subject dying and Jenving asseta in 
Moulmein, but no assets in Calcutta, and a will dated jth August, 1865, 
before the Succession Act came into foree, the igh Court in Bengal 
refused to grant probate or letters of administration with the will 

. . , y U ’ Ld CO) 
annexed to his executrix — Saunders v. Nga Shoay Geen, 8 WR, 3. 


In Envland, where a testator, by lis will, directed the Jegatees to 
Appoint two persous to execute lin testamentary bequests, the Court 
granted probate to the nominces of the legatees — La the Goods of Crongan, 
I} Hage, 548. So also where a testator wuthorzed a perser to nommhute 
some oue to ace her will executed, and that person nominated himself, 
the Court granted him probate— Ju the Goods of Ryder, 2 8w. and Tr, 
128. Whether probate would be granted under this Act to au executor 
appointed in the manner suggested by the cases just cited, ling not yet 
been decided. In the cage of Jackson v. Paulet, 2 Rob. 344, however, 
it was objected, that probate could be decreed only to # person who was 
appoinced nominee by the will; but the Court said the case was not 
like one where a testator in his will reserved to himself a power to 
deal hereafter with his will by writings not duly executed. See Wil- 
liams on Executors, 251 (n ) 


An order made by a District Judge on an application for probute 
not being a final order, no reference for the opinion of the High 
Court upon such application can be made under a 617 of the Code of 
Civil Procedure (Act X of 1877)—Jn the matter of Monohur Movker- 
jee, 1. L. R., 5 Cale., 756; (S.C.) 6 C. L. R., 225. 


Appointment, express 182. Theappointment may be 
or implied. express or by necessary implica- 
tiun. 


ry herd 


24 
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LTilustrations. 


(a.) A wills that C be his executor, if B will not. Bis 
appointed executor by implication. 


Godolph., Pt. II, ¢. 5, s. 3, cited in Williams on Executors, 246. 


(b.) A gives a legacy to Band several legacies to other 
persons, among the rest to hig daughter-in-law, C, and 
adds, but should the within named C be not living, I 
do constitute and appoint B my whole and sole executrix.” 
C is appointed executrix by implication. 


(c.) A appoints several persons executors of his will 
and codicils, and his nephew residuary legatee, and in 
another codicil are these words :—“ I appoint my nephew 
my residuary legatee to discharge all lawful demands against 
my will and codicils, signed of different dates.’ The nephew 
is appointed an executor by implication. 


Grant v. Leslie, 3 Phillim., 116, 


Thin section has been incorporated in the Probate and Administra- 
tion Aet, V of 1881, 98 8. 7 of that Acs. 


An executor by implication is usually called executor according to 
the denor. 


‘Necessary implication” means not natural necessity, but so strong a 

robability of intention that an intention cortrary to that which is 
mnputed to the testator caunot be supposed -- Wilkinson v. Adam, 1 Ves. 
and 1., 466, per Loap ILpon. 


A testator by the first clause of his will directed his debts and testa- 
mentary expenses to be paid, and then gave all his) personal estate to 
certain persons in truat to convert into money and receive it ino such a 
manner as they should deem expedient, and to divide the proceeds 
amongst his children, with the exeeption of some furniture, which he 
gave to one of his daughters. [It was held, that the trustees were exe- 
cutors according to the tenor— Jn the Goods of Baylis, LR. 1 Po and D., 
21. ‘This case was followed by Jackson and Totrennam, JJ, in the 
ease of Monohur Mookeryee, 1. LR. 5 Cale, 756; (SC.) 60.1. R,, 
228, where the son of the testator, thongh not expressly appointed an 
executor, was directed to receive and pay the testator’s debts and get 
in and distiibute his personal estate. 


To constitute an executor according to the tenor, it seems there 
tnust be words importing a general power to receive and pay what is 
due to the extate—Jn the Goods of Jones, 2 Sw. and Tr., 155, per 
Sin (. Cresswain. ‘Thus, where the whole personal property was 
left to a trustee tn trust for a specitic purpose, and no executor was 
named in the will, me owas held that che trustee was not entitled to 
probate as executor neeording to the tenor - Zhed. So, a direction 
to a person to pay debts and faneral expenses, not out of the general 
estate, but out of ao parceular fund, will not constitute him executor 
according ta the tenor (/a the Goods of Toomy, 3 Sw. and Tr., 
5625 du the Goods of Dares, 3° Curt., 748): not even where the 
testator declares that the sumo oftmoney oat of which the debts and 
funeral expenses are tobe paid was all the property he possessed, for 
it might turn out that he was entitled to other property unknown to 
hin, or in reversion.—er Sin J. P. Wipe, Ja the Goods of Toomy, 3 Sw. 
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and Tr , 563. The rule to be gathered from the cases is, that, unless the 

‘Court be able to gather from the words of the will that a person named 
trustee therein is required to pay the debts of the decensed and gene- 
rally to administer his estate, it will not grant probate to him as exe- 
cutor according to the tenor— Jn the Goods of Punchard, L.R., 2 YP. 
and D., 369. See Ze the Goods of Lowry, L. K., 3 P. and D., 157. 


Where a testator by his will appointed his wife, H, guardian of his 
infant children “in order that of all his property she should carry 
on the management (until the youngest son should attain the age of 
22 years), and in the testator’s name the management of bis firm,"— 
Hf was held to be executrix by iinplication aud entitled to probate— 
Hamubat vy. Bamanjy Nasarvranjyi, 7 Bom. H.C. R. A. CG. J, 64, 
In Zn the Goods of Radhtha Mohur Sett, 7B. UL. R., 563, probate of 
the will ofa Hindu was granted to his widow and heiress, who was also 
universal legatee under the will, as executor by necessary implication, 
there being no executor mentioned in the will, See also the remarks 
of Pontirex, J.,in Mun Mohan Ghosal v. Pureshnath Roy, 22 W.R., 
175; and see s. 196, infra. 


In England, it was said by Lorn Ilarnwicxe, that a univeranl legatee 
was entitled to probate (Androvtn v. Porlblanc, 3 Atkyns, 300); but 
it appears never to have been the practice to grant probnte to a uni- 
versal legatee—Jn the Goods of Oliphant, 1 Sw. and Tr, 525, where 
the Court held, that a universal levatee was entitled tu administration 
with the will annexed, but not to probate, 


Under words pointing at the office ofan exeeutor ar at the rights of 
executor, persons may be held to be executors by implication, as where 
the testator says, “ lcommitall my goods to the administration of 
AB.” (Godolph., Pt Il, ¢. 5, 8. 3), or to the disposition of AB Pem- 
berton v. Cony, Cro. Bhiz., 164; Wilhiains on Executors, 243, 


The appointment of an executor may be either absolute or qualified, 
Ttmuy be limited in point of dine, as te when the executor «hall begin 
to exercise lis office,—e g , upon the death or marriage of his som; or as 
to when he shall cease to act, as during the minority of bis son or widow. 
hood of bis wife; or it may be limited in potut of place, as where the 
testator has property in different counties and appeimts different execn- 
torsaneach country; or at may be honted ax to the subject-matter— 
Lynch v. Bellew, 3 Phillim., 424. See In the Goods of Wakeham, LR. 
2P. and D., 395 ; Rose v. Bartlett, Cro. Car., 293, and Willintos on 
Executors, pp. 253-4-5-6; see 8.219, infra, etacq Again, the appoimt- 
ment may be conditional,—eg., on condition thas the person named 
shall give security to pay the legacies and in general to perform 
the will before be acts as exceutor-——Wilhams on Executors, 256. 
So also, if the testator by his will declare A 23 shall have his goods 
after his death to pay his debts, and otherwise to dispose at his plea- 
sure,” A is his executor (/lemfry v. Hemfry, 4 Moore's PLC. C., 33); 
or if the testator direct certain persons to pay debts, funeral charges, 
and the expenses of proving the will, these persons are executors accord- 
ing to the tenor (Jn the Goods of Fry, \ Hauy. 80; nee Ln the Goode 
of Adamson, LKR. 3 P. and D., 253); or if the testator, supposing his 
child, his brother, or Lis kingman to be dead. «ay in bic will—* For- 
agmuct astiny child, my brother, &c., is dead, | make A Bexecutor; ” in 
this case, ifthe person whom the testator thought dead be alive, he 
shall be the executor—Godolph., Pt. If, ¢. 5, 8. 3. cited in Williama 
on Executors, 246. Where the testator numed bis wife executrix, 
aud A B to assist her, A 3B was held to be executor by the tenor— 
Powell v. Sratford, cited 3 Phillim., 118; Williams op Executors, 248. 
So, in In the Goods of Brown, L. BR., 2 P. Div., 110, the testator 
executed a will containing a clause tu the eflect,—* I appuint my sister, 


183. Probate cannot be granted to any person 


Personstowhompro- Who is & minor or 1s of unsound 
bate cannot be granted. mind, nor to a married woman 
without the previous consent of her husband. 


This séction, omitting the last words “nor to a married woman 
without the previous consent of her husband,” has been incorporated 
in the Probate and Administration Act, V of 1881, and forms s. 8 
of that Act. The same words in s, 189, which is also incorporated 
in Act V of 1881 a8 8. 13, are also omitted in that Act. The 
words have been omitted, because, as the Committee say in their 
Report on the Probate and Administration Act, the imposition of such 
a condition would be inconsistent. with the proprietary status accorded 
to married women among a large proportion of the persons for whom 
the Act is intended, and would confer a power on the busband which 
would, in many cases, be likely to be abused, 


There is no objection to an infant being appointed executor; but 
probate will not be granted during his minority. Where, however, a 
minor is appointed so/e executor, letters of administration with the 
will annexed may be granted to his legal guardian, or to such other 
person as the Court shall think fit, until he shall have completed the 
age of 18 yours, at which period, and not before, probate of the will 
shall be granted to him—s. 215, infra. ‘This is also in accordance with 
38 Geo. III, ¢. 87, 8. 6. 


If there are several executors, one of whom is of full age, no adminis- 
tration during minority should be vranted, as the executor, who is 
of full age, may execuce the will—Whulliams on Executors, 486. 


If there are two or more minors appointed executors, and there is 
no executor who has attaimed majority, in that case the Court will 


grant administration limited until one of them has attained the age of 
majority—s. 217, aufra. 


Tn cases to which this section of the Succession Act applies, probate 
will not be granted to a married woman without the previous consent 
of her husbund. In Bogland also the consent of the husband was 
necessary — Thrustout v. Coppin, 2 W.1L., 801. 


Grant of probate to 184. Whien several executors 
several executors si- are appointed, probate may be 
multaneously or atdif-  wranted to them all simulta- 
ferent titues. : 5 

neously or at different times. 


Illustration. 


A is an executor of B's will by express appointment, 
and Can executor of it by implication. Probate may be 
granted to A and Cat the same time, or to A first and 
then to C, or to C first and then to 4. 


This section is incorporated in the Probate and Administration Act, 
V of 1881, being s. 9 of that Act. 
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ot 


Where several executors are appointed in conjunction, they ure all 
considered in the light of an individual person, and by consequence the 
acts of any one of them in respect of the administration of the aflccrs 
are deemed to be the acts of all—See Williams on Executors, 930: and 
8. 271, infra. : : 


A testator may appoint several persons as executors in several 
degrees, as where he makes his wife sole executrix, but if she will not 
or cannot be executrix, then he makes his son executors and if his 
son will not or cannot be executor, then he makes his brother, and. so 
on—Williams on Executors, 249. Thus, in Ju the Goods of Lane, 33 
L.J., P. and M., 185, the testator appointed his son sole. executor; 
but in the event of bis going abroad, or being and remaining abroad 
for upwards of two calendar months, he appointed 23 his executor, 
The son, after the death of the testator, went abroad without taking 
probate, and there remained. ‘The Court granted probate to 23, but 
reserved power to the son to prove the will. See Ja the Goods of 
Wilmot, 2 Rob., 579, and In the Goods of Langford, la. RV PL and 
D., 458; In the Goods of Foster, L. R., 2 P. and D., 304. See s, 
ef seqg., a3 to appointment of executors for a limited purpose. 


185. Ifa codicil be discovered after the grant 

Sevareis peste at of probate, a separate probate of 
codicil discoveredafter that codicil may be granted to 
grant of probate. ’ the executor, if if in no way 
repeals the appointment of executors made hy the 

Procedure when aif. WH If different executors are 
ferent executors are ap- appointed by the codicil, the 
pointed by the codicil. yrobate of the will must be re- 
voked, and a new probate granted of the will and 
the codicil together. 


This section, which is also incorporated in the Probate and Adminis- 
tration Act, V of 1881, of which Actit is s. 10, is trarseribed almost 
verbatim from Coote’s Probate Practice, p. 53. The cases there cited 
are Lungdon v. Rovke, 1 Notes of Cases, 204; aud Beatson, 6 Notes of 
Cases, 13. 


Where more than one paper is entitled to probate as containing the 
last will of the deceased, each person named executor in the several 
papers will be entitled to probate, unless his appointment is in any way 
repenled by a paper executed subsequently to that in which he is 
named—See In the Goods of Morgan, L. R.,1P. and D., 823; Ja 
the Goods of Donaldson, L. R., 3 P. and D., 45; Lemage v. Goodban, 
L. R.. 1 P. and D., 57; and Jnr the Goods of Petchell, LL. R., 3 P. and 
D., 153. The Court is always reluctant to exclude from probate execu- 
tors whose appointment is revoked only by inference—per Sia J. P. 
Wipe, In the Goods of Lowe, 3 Sw. and I'r., 478. In that case, how- 
ever, the testator by higwill appointed W. Z. and W. B. executors, 
and in a codicil named his wife “ sule executrix of this my will," and 
the Court held, that the appointment of the widow was tantamount to 
a revocation of the appointment of the executurs appointed by the 
will. See also Ja the Goods of Baily, L.B., 1 P. and D., 628. 
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‘I'he re-appointment in asnbsequent will, which confirmed the former 
will, of one of the executors nimed in the former will, has been held 
not to amount to a revocation of the appointment of the other exe- 
cutors named in that will—Jn the Goods of Leese, 31 L. J., P. and 
BM, 169. 


186. When probate has been granted to several 

Acerual of represen-  @X€Cutors, and one of them dies, 
tation to surviving the entire representation of the 
SAEURIOR: testator accrues to the surviving 
executor or executors. 


Flanders v. Clarke, 3 Atk., 509; Jacomb v. Harwood, 2 Ves. 
Ben., 265; Williams on Executors, p. 950. 


This section has been incorporated in the Probate and Aduinistration 
Act, V of 1881, being 8. 11 of that Act. 


See as. 271 and 272, tmfra. 


187. No right as executor or legatee can be 
No rjeht ns exeen. eSttblished in any Court of Jus- 
tor or lewnten ean he tice, unless a Court of COMPe- 
established, unles pro- tent jurisdiction within the pro- 


bate or Setters of ad- : 
ministration shall have Vinee shall have granted probate 


been granted by a of the will under which the right 
competent Court, fasta ; 

is claimed, or shall have ranted 
letters of administration under the one hundred and 
eightieth section. 


This section has not been incorporated in the Probate and Adminis- 
tration Act, V of 1881. 


It ia necessarily applicable to a limited class of cnses, 


*Provinee,’ as defined by s. 3, supra, p.3, includes any division of British 
India having a Court of last resort. Accordingly, where a testator 
died in the Punjab, and his executor, without having obtained pro- 
bate, granted an power-of-attorney to administer to the estate toa person 
in Calcutta, who applied for and obtained letters of administration 
with the will annexed, it was beld, that, under this section, such 
letters bad been wrongly granted. Tt was held also, that letters might 
be granted to the Adcmuatuistrator-Greneral of Benual — In the Goods “of 
Dauncea, ) BOL RO. Cy, 8s see Administrato:-General’s Act, IL of 
A874, as. 14, 16,19, and 26, post, See also s. 242, mfra, 


A grant of a certificate to collect debts under Act XXNVIL of 1860, 
ona title afforded by a will, which gives the grantee the estate in res- 
pect of which the debts accrued, does not, it seems, establish a right as 
executor or legatee within the meaning of this section—Aristo Chun- 
der Mookerjee v. Chandee Pershad Banegee, 23 W.R., 252, per 

% 
Puram and Norris, JJ. 


Where a will, not made within the province, bas been proved in a Court 
of competent junadiction, it is not vecessary under this section, in order 
to establish a right aa executor or legatee, to prove the will again within 
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the province. It is sufficient to obtain letters of administration with a 
copy of a copy properly authenticated by the Court by which probate 
has already been granted, The ‘probate’ intended by thia section, was 
held by Ponrirex and R.C. Mirrer, JJ., to mean the copy of a will 
certified under the seal of a Court of competent juriadiction with the 
grant of adwinistration to the estate of the deceased—AMun Alohun 
Ghossal v. Pureshnath Roy, 22 W. W.,174. Such a probate, the Court 
was of opinion, the sale rexiduary devisee (see a. 90, supra) under 
the will might obtain as executor by implication. 


Tf a will were made in a foreign country and proved there, dis- 
posing of personal property in’ Bngland, it was necessary for the 
executor to prove it in England also (Jourton vo Flower, 3 P. Wma, 
369), 


Where a testator by his will, which was dated after the Hindu Wills 
Act came into force, directed such portion of his estate as his executor 
might direct to be apphed in a particular way, and did not dispose of 
the residue, the executor reuonnced, and the sole betvess of the testator 
thereupon filed a suit for construction of the will, —it was objected that 
probate had not been taken out, and that, under this section, the 
plaintiff could not enforce any right under the will, Waite, J., however, 
allowed evidence of the execution of the will to be given, declared the 
gift to be void for uncertainty, and directed the usual administration 
accounts to be taken—Surbomongola Dabee v. Mohendronath Nath, 
I. lu. h., 4 Cale., 508. 


As regards the Administrator-General of any of the Presidencies, the 
High Court at the Presidency-tawn is to be deemed a Court of com. 
petent jurisdiction within the meaning of this section and 5, 190—Act IL 
of 1874, 8. 14. 


By s. 437 of the Code of Civil Procedure, it is enacted: “In all 
suits concerning property vested in a trustee, executor or administrator, 
the trustee, executor or administrator shall represent the persons bene- 
ficially interested in such property ; andit shall not ordinarily be neces- 
sary to make such persons parties to the suit, But the Court may, if it 
thinks fit, order them or any of them to be made such parties.” By 
8. 179, supra, p. 206, the whole of the property of the deceased person 
vests in the executor or administrator. 


188. Probate of a will when granted establishes 


Pica: <mdiivives the will from the death of the 
the will from testator's testator, and renders valid all 


death. intermediate acts of the execu- 
tor as such. 


This section is Incorporated in the Probate and Administration Act, 
V of 1881, beg s, 12 of that Act. 


Although probate establishes the will as from the testator'’s death, 
it is merely operative as the authenticated evidence, and not at all as 
the foundation of the executor's title ; for he derives ull bis tithe from 
the will its-if, and the property gf the decensed vests in him from the 
testator’s death —Willinms on Kxecutors, 297. 


A grant of probate or of adininistration is in the nature of a decree 
in rem, and actually invests the executor or administrator with the 
character which it declares to belong to him. Accordingly, a grant 
of probate 1s conclusive against all the world. It may be shown 
that the grant was revoked, for that is the further act of the same 
Court; or that it was forged, for that shows it was not the act 
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of the Court at all; or that it was granted by a Court that had 
no jurisdiction, for then it isa nonentity. But it cannot be shown 
that the testator was mad or éhe will was forged, fur those fucts might 
have been alleged in opposition to the grant of administration— 
2 Smith L. C., 8£7, citing Noel v. Wells, 1 Lev., 235-6; see per Bunver, 
J.,in Allen v. Dundas, 3 T. R., 125; and Allen v. McPherson, 1 H. L. 
Ca., 191; see nlso Brajunath Dey Sirkar v. S. Af. Anandamayi Dasi, 
8B. L. |4., 208. 


The estate of an executor, as already stated, flows from the will. 
and an executor may, before probate, act as effectually, in almost all 
tatters relating to his office, as if probate bad been granted — Rogers v. 
James, 7 Taun., 147; Wankford v. Wankford, 1 Salk., 301.) In the 
latter case it was held also by Lorp Hort, that an act done by 
an executor is valid, provided the will is ultimately proved, although 
the executor, who did the act, died without proving the will ; and that 
case was followed in Brazier v. Fludson, 8 Sim., 67. Before pro- 
bate an executor may seize and take into his hands any of the testator’s 
eflecta s pay or release debts ; distrain for rent due to the estate 
(Whitehead v. Taylor, 10 A. and 1., 210); sell, relense or assign, or 
otherwise diapose of the testator’s eflects 5 assent to or pay legacies— 
see Williatna on Executors, 307, Onn aule before probate, however, 
a purchaser is not bound to pay his purchase-money until probate haa 
been obtained — Newton v. Metropolitan Ry. Co. 1 Dr. and S., 583. 
And according to the preceding section, where it is necessary for an 
executor to establish his title im any Court of Justice, it is necessary for 
him to produce the probate or letters of administration, Moreover, the 
rides of procedure in this country render it impossible for an executor 
to maintain a suit before proving the will, as in all enses not only must 
the plaint filed by him allege his representative capacity in which he 
sues, but he must file the document upon which he relies; see Act X 
of 1877, 8.58. In England also, an executor, except in cases upon 
his aetual possession as executor, cannut maintain an action beture 
probate, Sees. 242 of this Act, mfra, 

Hindu Law.—A grant of probate in the case of wills of Hindus 
before the Hindu Willa Act, conferred no title upon the executor. 
The executor derived his ide from = the will itself, and probate was 
merely evidence of his title, ag a decree of the Court granting it 
would be, —that is, between the parties and those privy to the suit: in 
which the decree was made—Shuro Bibiv. Baldeo Das, 1 Bo. R, 
O. C., 24. See Juyhali Debi v. Shtdnath Chatterjee, 2 B. L. BR. 
(O.C.), 1. 

In the ense of a Hindu will, in 18467, Kewr and Grover, JJ... held, 
that although letters of aduinistration with the will annexed might be 
equivalent to probate, yet that neither was by itself sufficient to prove 
the genuineness of a will which was contested--Zean Cowree Dossee v. 
Hurechur Mookerjee, 8 W.R., 308, 

This section is now no longer embodied in the Hindu Wills Act 
(see Probate and Administration Act, V of 1881, 8. 154), but it ie 
incorporated, as stated above, in the latter Act. 


189. Letters of administration cannot be granted 

Personsto whom let- to any petson who is a minor or 
ters of administration ig of unsound wind, nor to a 
may not be granted. married woman without the 
vious consent of her husband. 


‘’his section, omitting the worde ‘nor to a married woman with- 
outthe previous consent of her husband,” is incorporated as a. 13 
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of the Probate and Administration Act, V of 1881. For the reason for 
the omission, see note to s, 183, supra, p. 212. 


Minors.—If the person who, in case of intestacy, under the Statute, 
would be entitled to a grant of letters of administration is a minor, 
the Probate Court in England, in cases where there is a sole executor 
who isa minor, generally grants administration to his guardian limited 
to his minority (Williams on Executors, 456, 486, e€ seg.) 5 but the Court 
has always exercised a discretion to grant letters to whom it might think 
fit (Smith's case, 2 Stra., 891), and in many cases it has granted admi- 
Nistration to persons not guardians of the minor—ZLovell v. Coz, cited 
in West v. Willy, 3 Phillim., 379. 


Where there are several persons in equal degree entitled to adminis- 
tration, the Court does not in all cases grant letters to one who muy be of 
ave, Uhus, in Carterights case, 1 Freem,, 258, cited in Williams on loxe- 
cutors, 487), the intestate died leaving four grandchildren, one of whom 
was of age and the others minors; and the Court granted administration 
to the mother as quardian to the three durante minore actate, although 
it was stronely urged that she who was of age, being capable, ouzht to 
have been preferred. ‘The ground of the decision was, that all being 
equally entitled to distribution, the interest of the three miuors pre-e 
ponderated. 


Where the administration is limited, the administrator represents the 
testator’s estate to the extent of the authority granted — Fuuldhuer v. 
Daniel, 3 Mare, 199. 

Persons of unsound mind —Yamatica and riots are incapable of 
acting either as executors (8. 183, anpra) or administrators — dveana vy. 
Tyler, 2 Rob. 128, The easeof a lunatic being appointed sole executor, 
sole universal, or sole residuary Jegatee, or being entitled tu letters of 
administration, is provided for by s. 217, aifra. 


Where a person who has been appointed executor, or to whom letters 
of adtuinistration have been granted, becomes non compos, the Court may 
grant administration to another— Evans v. Tyler, 2 Rob., 128. 


Married women.—In Enaland, and bere in eases to which Chis section 
of the Succession Act applies, a married woman cannot be appointed 
admonistratrix except with the previous consent of her busband— 
Bubhbers v. Uarby, 3 Curt., 50. 


The Probate and Administration Act is silent as to married women. 


It is no incapacity under this Act thut the next-of-kin ts an alien, 
or an insolvent, or a felon. 


In England, bankruptey was held to be a disqualification (77il/s v. 
Mills, 1 Salk., 36), unless the testator knew the person appointed to 
have been n bankrupt (G@laddon v, Stoneman, 1 Madd, 143, note); 
and previous to the Succession Act it seems to have been so held by 
the late Supreme Court—Jn the Goods of Jachson, Morton's Rep., 28. 


The Court at all times prefers a sole to a joint adininistration, and 
where a joint grant is made to the widow and one of the next-of-kin, 
all the other next-of-kin must consent that the grant shall be so made 
(Ja the Goods of Newbold, LR... 1 P. and D., 286, per Sirk J.P. Wino, 
because it is infinitely better for the estate, as administrators muxt join, 
and be joined in every act, which would not only be inconvenient to 
themselves, but what is of more consequence, must be inconvenient to 
those who have demands on the estate either as creditors or as entitled 
in distribution— Warwick v. Greville, 1 Phill, 126, per Sin Jonn 


Caeterts paribus, a wan accustomed to business is to be preferred as 
administrator ( Williams v. Wilkins, 2 Phill., 100); and a male is pre- 


ACT. [Pant XXIX. 


ferred o a female— Iredale v. Ford, 1 Sw. and Tr., 305. The Court, 
too, will usually grant administration to the nominee of the majority 
of interestsa—ZJn the Goods of Stainton, L. R., 2 P. and D., 212, per 
ap Penzance. 
‘The fact of one of the next-of-kin being also a ereditor is a reason 
egsinst his being preferred in a contest fur the administration, either 
with the widow or any other next-of-kin— Webb v. Needhum, 1 Add., 


498. 
As to cases in which the Administrator-General is entitled to letters 


of administration, see Act II uf 1874, post. 


190. No right to any part of the property of a 
. person who has died intestate 
0 right to intes- : . 

jet viaporty ean be: CONE be established in any Court 

catublished, unless ud- Of Justice, unless letters of ad- 

ministration previously ministration have first been grant- 
granted by a compe- 

ed by a Court of competent 


tent Court, ee re - 
jurisdiction. 


This section has not been ineorporated in the Probate and Adminis- 
tration Act, V of 1881. 
In In the Goods of Ram Chand Seal, 1. 4. R., 5 Cale. 2; (8. C0.) 4 C. 


I, K., 200, it was argued, that inasmuch as it was not compulsory for 
Hindus to take out fetters of administration, letters might be granted 
to Hindus fimited to particular property; but Pontirex, J., held, that if 
Hindus tuke out letters of udministration at all, they must take vut 
general letters. 


As to the right of the Administrator-General to obtain letters of adwi- 
nistration in the case of Hindus, Mahomedans or Buddhists, or other 
persons exempted from the operation of this Aet under. 332, see 
Adiministrator-General's Act, Lf of 1874, 9. 17. 


191. Letters of sdiministration entitle the ad- 

_, Ministrator to all rights belong- 

From) what period — . : “2 

letters of administra. WS to the intestate as effec- 

tion entitle adminiss tually as if the administration 

site to mtestiate’s ad been granted at the moment 
after lis death. 


This section is incorporated as 4. 14 in the Probate and Admiuistra- 
tion Act, Vo 


192. Letters of administration do not render 

Acts of administra. Y8lid any intermediate acts of the 

tor not validate! by administrator, tending to the dimi- 

i uf aduiinisira- nution or damage of the: sates: 
tate’s estate. 


This section is incorporated as #15 in the Probate and Adminiatra- 
- A-- V of 1881. 
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The authority of the administrator is derived from the grant of the 
letters of administration, and in this respect ia unlike that of the execu. 
tor, which is derived, not from the probate, but from the will itself— 
Woolley v. Clark, 5 B. and Aid., 744. Is follows from this distinction 
that, as a general rule, acts done by an ndininistrator before the grant 
of letters of administration, are not binding — Afiddleton's case, 5 Co. 28 
b); see also per Powra, J., in Waskford v. Wankford, \ Saik., 301. 

a Morgen v. Thomas, 8 Exch., 307, Paras, B., said: “An act done 
by a party who afierwards becomes administrator to the prejudice of 
the estate, is not made goud by subsequent administration, It is ouly 
in those cases where the act is for the benefit of the eatate that the relu- 
tion back exists, by virtue of which the administrator is enabled to 
recover against such persons as have interfered with the estate, and 
thereby to prevent it from being prejudiced and despoiled.” 


The title of an administrator, though it does not exist until the grant 
of administration, relates back to the time of the death of the iutestate, 
so that he may recover against the wrong-doer who has seized or con- 
verted the goods of the intestate after his death inan action of trespass 
or trover—Tharpe v Slullwood, 5 M. and G., 760; Fuater v. Bates, 
12M. and W., 233. When letters have been granted, the administrator 
is entitled to all the rights which the intestate had at the time of hia 
death vested in him, although no right of netion accrues to the adminis- 
trator uneil he has obtained letters of administration —Z’rad vy. Swatue, 
8 Barn. and Cres , 287, 


193. When a person appointed an executor ins 

Grant of administra. BOb renounced the executorship, 
tion where executor letters of administration shall not 
has not renounced, be granted to any other person 
until a citation has been issued, calling upon the 
executor to accept or renounce his executorship, 
except that when one or more of 
several executors have proved a 
will, the Court may, on the death of the survivor 
of those who have proved, grant letters of adminis- 
tration without citing those who have uot proved. 


Exception, 


This section has been incorporated as 8. 16 in the Probate and 
Administration Act, V of 1881. 


An executor cannot be compelled to accept the office of execntor, 
but uader this section he muy be called upon to accept or refuse the 
executorship. No period is fixed within which the citation is return- 
able. Under the cules and orders of the High Court at Fort Williaa, 
all citations issued at the instance of partics applying for probate or 
letters of aduinistration, are returnable in four days from the day of 
service, if the parties tu be cited hve within the town of Calcutta or 
ten miles thereof ; and in case the parties live above ten miles from Cal- 
cutta, the citution shall be made returnable on such day certain as the 
Court or a Judge thereof shall direct—Belchumbere's ules wid Orders, 
pp. 272, 273. 


Citations, it seems, may be by advertisement where the party cited 
Bus lett the country and has vot been heard of, and bas no attorney, 
agent or correspondent—Keaworthy v. Kenworthy, 32 L. J., P. aud AM, 
107. 
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~ 


Althongh an executor has his election whether he will accept or 
refuse the executorship, yet he mee determine such election by acts 
which amount to administration (Williams on Executors, 280; Long v. 
Symes, 3 Wage, 774); as where he deals with the goods and effects of 
the testator ins manner which shows an intention in him to take upon 
himeelf the executorship, or does acts which will make a man liable as 
executor de son tort (see 8. 265, post). 

In England, where one or more executors had renounced, it was not 
necessary, on the death of the surviving executor of those who proved 
the will, to issue citntions to the executors who had renonnced— Harri- 
son v. Harrison, 1 Rob., 406; Venables v. E. 1. Co., 2 Exch., 633. 


194. The renunciation may be made orally in the 
Form and effect of Presence of the Judge, or by a 
rennneiation of execu: writing siyned hy the person re- 
OT nouncing, and when made shall 
Hata him from ever thereafter applying for pro- 
ate of the will appointing him cxecutor. 


This section i incorporated ass. 17in the Probate and Administra- 
tion Act, V of 188). 

It appears to be based upon s. 79 of 20 and 21 Vict., ¢. 77, by 
whieh it was enacted, that the rights of an executor, on his renouncing 
probate, should cease, and the representation of the testator should 
goons ifthe had net been named, 

An executor cannot in part refuse, ]fe must refuse entirely, or not 
at all— Williams on Executors, 286. 

A renunciation, it) has been held, is not effective until it: has been 
recorded — Long v. Symes, 3 Unge., 771. So, where an executor by 
his will renounced probate of the will of his testator, it wags held, that 
until the will was filed, the renunciation was not final, and might 
be withdrawn ~ dn the Goods of Morant, 1. R, 3 P. and 1), 142. 
Jn England, a renunciation may be retracted at any time before a 
grant of ndministration has passed the seal of the Court (McDonell v. 
Prendergast, 3 Mange, 225 Harrison v. Harrison, 1 Rob., 406), but 
not after wards— Willinins on Executors, 288. 

An executor cannot renonnee after he has taken probate—Jn the 
Goods of Vaya, 32 1. d., 1. P. and M,, 9. 


195. If the executor renounce, or fail to accept 

Provedure where the executorship within the time 
executor renounces limited for the acceptance or 
or fails to accept within refusal thereof, the will mav be 
the time limited, : SP te 

proved, and letters of adminis- 

tration, with a copy of the will annexed, may be 
granted to the person who would be entitled to 
administration in case of intestacy. 

This section is incorporated ass. 18 in the Probate and Administra- 
tion Act, V of 1881. 

As to the persons who are entitled to administration in case of 


intestacy, and the order in which they are so entitled, see ss. 200— 
206, infra. . 
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196. When the decensed has made a will, but 

Grant of administra. [8&8 Not appointed an executor, 
tion to universal or OF When he has appointed an 
residuary legatee. executor who is legally inca- 
pable or refuses to act, or has died before 
the testator or before he has proved the will, or 
when the executor dies after having proved the 
will but before he has administered all the estate 
of the deceased, an universal or residuary legatec 
may be admitted to prove the will, and letters 
of administration with the will annexed may be 
granted to him of the whole estate or of so much 
thereof as may be unadministered. 


This section has been incorporated as s. 19 in the Probate and 
Administration Act, V of 1881. 


Residuary legatee—The prevailing reason for the preference of the 
residuary levatee muy be, that the residuary lezatee stands in loco hacre- 
dis, for though he has not the official powers of the Aaeres, they having 
been transferred to the executor, be has his beneficinl interest in’ the 
estate. Another reason is given by Sin J. Nicions, who observes: 
“lhe residuary legutee is the testutor’s choice ; he is the next peraon 
in his election to the executors— Atkinson v. Barnard, 2 Phill, 318. 
Inasmuch, too, as his bequest can have no realization until all) the 
debts and all the other legacies bave been paid, he is influenced above 
all other legatees, if honestly inclined, im effecting a faithful and 
complete administration of the estate "— Repimyton v. Holland, 2 Lee, 
256; Coote’s Prob. Pract., 65. 

Even where there is no prospect of any residue, the residuary 
levatee is entitled to administration in preference as well to the next- 
of-kin (Thomas v, Butler, 1 Ventr,, 217). as also to the legatees and 
aunuitants—Alkinson v. Barnard, 2 Phill., 318. So he is entitled 
though only residuary legatee in trust— //utchinason v. Lambert, 3 Add, 
27; Williams on Executors, 470-471. But where a residuary lJegntee, 
who is merely a trustee, fails to represent a vestator, the practice in 
England is to grant letters of administration not to his representative, 
but to such peregon or persons as have the beneficial interest in the 
resiluary estate— Hutchinson v. Lambert, 3 Add., 27. 


Ifthere be several residuary legntees, any one may take administra- 
tion without the consent of, or notice to, the other—Coute's Prob. 
Pract., 66; Tuylor v. Shore, Jones, 162. 


It is to be observed that, in England, where the executor dies 
leaving a will, after having proved the will of bis testator, but before 
he has administered all the estate, his executorstip devolves upon his 
executor; see notes tos. 179, supra. It is not so, ets in dia — 
DeSouza v. Secretary of State, 12 B L. R., 423; Behary Lall 
Sandyal v. Juggomokhun Gossain, 1. L. R., 4 Calc., 6; (8. C.) 2 C. L. 
K., 422. See s. 229, infra. 


legatee.—Probate of a will of a Hindu was granted 
under this Act to a universal leyatee as executrix by des Ui 
there olga? no executor appointed by the will—Jn the Goods of 
Radhika Mohun Sett, 7 B. L. R., 563. In England it never seems 
to have been the practice to grant probate to a universal legatee— 
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In the Goods of Oliphant, 1 Sw. and Tr, 525; see Androvin v. 
Poilblanc, 3 Atk., 298. In the case of Radhika Mohun Sett, 
Pavur, J., in granting probate to the universal legatee, indeed stated, 
that the applicant was at least entitled to administration with the will 
annexed. Sees. 182, supra, p. 209. 


197. Whena residuary legatee who has a bene- 
Right to administra ficial interest survives the testa- 
tion of representative tor, but dies before the estate 
of deceased residuary )iag been fully administered, his 
levutee. : ; 
representative las the same right 
o administration with the will annexed as such 
‘esiduary levatee. 


See Williams on Executors, 471; Jones v. Beytagh, 3 Phill., 635. 


This section has been incorporated as 8, 20 in the Probate and 
Kdiuinistration Act, V of 1881. 


So, if an executor be also residuary legatee, and die before probate, 
ir intestate before he has fully administered the estate, administration 
vith the will annexed will be granted, not to the next-of-kin, but 
0 his personal representative—Jsled v. Slunley, Dyer, 372 (4); Wil- 
iuins on Executors, 471. 


The representative, however, of a residuary legatee for life has no 
nterest. ‘Thus, where a testator appointed his wife residuary legatee 
ur life, and after ber death appointed his daughter substituted residuary 
ugatee, it was held, that the husband of the daughter was entitled 
o administration in preference to the representative of the mother— 
Wetdrilld v. Wright, 2 Puill., 243, 


198. When there is no executor and no resi- 
; duary legatee or representative 

drant of administra. . . 
ion when there ia no Of &@ residuary legatee, or he de- 
‘xecutor, nor tesiduary chines or is incapable to act, or 

. * cannot be found, the person or 
persons who would be entitled to 
the administration of the estate of the deceased if 
he had died intestate, or any other legatee having 
a beneficial interest, or a creditor, may be admitted 
to prove the will, and letters of administration may 
be granted to him or them accordingly. 


This section bas been incorporated as 8.21 in the Probate and 
oe * Act, Vof — 


If none af the persons to whom, under this section, administration 
may be granted appear and entidle themselves to letters of adminis- 
tration of to a grant of letters of adininistration, or if a person who 
entitles himself to « grant of administration neglects to give such secu- 
rity as may be required of Lim by law, or according to the practice of 
the Court. the Court shall grant letters of administration to the Admi- 
nistrater-General of the Presmlency (Act LI of 1674, 5. 20, post); but the 
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Administrator-General shall be deemed to have a right to letters of 
administration in preference to that of any person, merely on the ground 
of his being a creditor or 2 legatee, other than an universal legatee or n 
friend of the deceased—Act IL of 1874 8. 15, post. 


199. Letters of administration with the will an- 
Citation to be jeaneq UeXeE shall not be granted to any 
befirecrank otatiine AeCutee other than an universal 
istration to any legatee or a residuary legatee, until a 
- universal OF Citation has been issued and pub- 
lished in the manner hereinafter 
mentioned, calling on the next-of-kin to accept or 
refuse letters of administration. 


‘This section has been incorporated as s. 22 in the Probate and 
Administration Act, V of 1881. 


The rule is, that when a person has 0 prior title to a grant he must be 
cited before administration 1s committed to any other— Williams on Exe- 
cutora, 474. Thus, where there is an executor, administration will not be 
granted to any other persou until a citation has been issued calling upon 
the executor tu accept or renounce the executorship—s. 193, supra. 


A legatee or creditor must cite both the executor and the resi- 
duary legatees or the next-of-kin if the residue hes noe been dis- 
posed of —Coote’s Prob. Pract., 225. Under s. 15 of Act IL of 1874, 
where a creditor applies for administration, a citation must, it seems, 
be issued to the Administrator-General, Under the rules of the 
High Cort at Fort William also,“ where a creditor applics, a 
special citation shall issue to the widow, if any, aud next-of-kin, 
provided they shall be resident within the Jurisdiction or have 
any known agent within the jurisdiction; and a general citation shall 
also issue to all persons interested in the goods of the deceased, and 
all such citations shall be served personally upon such known 
when they are within the jurisdiction” (Belchambers's Rules and Orders, 
p. 272):—and © when a widow up lies for admimatration, a citation shall 

to the next-of-kins; and wien the next-of-kin applies, a citation 
shall issue to the widow, if any, sud another to the next-ol-kin next 
eutitled."—Belchasmbers's Rules and Orders, p. 271. 


The brother of the deceased, the father being alive, has no interest 
in the goods of the decensed, and consequently hus not a title to 
administer equal to that of a creditor or legatee—Jn the Goods of 
Smallwood, MSS., July 20uh, 1868, per Nuaman, J., cited in Bel- 
chambers's Rules and Orders, p. 271. 


As to the issue and publication of citations, see s. 250, infra; Ken- 
worthy v. Kenworthy, 32 L. J., P. aud M., 107; Belchambers’s ules 
and Orders, p. 273. 


According to the rules of the High Court at Fort William, citations 
are returnable within four days from the date of service if the parties 
to be cited live within the town of Calcutta or ten miles thereof. 1f 
the parties live beyond that distance, the time within which the cita- 
tion is returnable is at the discretion of the Court—Belchambers's Kules 
and Orders, p. 272. 
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200. When the deceased has died intestate, 
those who are connected with him, 


—~-_é~ 


or consanguinity are sanguinity, are entitled to obtain 
sii tw aduinistra- ~ Jetters of administration of his 

estate and effects in the order 
and according to the rules hereinafter stated. 


This section and ss. 201—207, both inclusive, have not been 
incorporated in the Probate and Administration Act, V of 1881. 

In place of these sections the latter Act contains the following pro- 
vision—“ When the deceased has died intestate, administration of his 
estate may be granted to any person who, according to the rules for 
the distribution of the estate of un intestate applicable in’ the cnse of 
such deceased, would be entitled to the whole or any part of such 
deceased's estate. When several such persons apply for administration, 
it shall be in the discretion of the Court to grant it to one or more of 
them. When no such person applies, it may be granted to a creditor 
of the deceased."—Section 23. See the Act in ertenso, post. 


201. If the deceased has left a widow, adminis- 


Administration tobe tration shall be granted to the 
ele a to widow un- widow, unless the Court. shall 
eux Court wee cause tv gee cause to exclude her either 
exclude her. 

on the ground of some personal 
disqualification, or because she has no interest in 
the estate of the deceased. 


e 


Tllustrations. 


(a.) The widow is a lunatic, or has committed adultery, 
or haa been barred by her murriage-settlement of all 
interest in her husband’s estate; there is cause for ex- 
cluding her from the administration. 


The Court will not, at any rate without notice, pasa over the widow 
who has been legally separated from her husband by reason of his 


cruelty, in granting administration to bis estate — Ju the Goods of Thier, 
L. it., 3 P. and D., 50. 


In England, it bas been held, that where a widow who has eloped from 
her husband or cohabited in his Hfetime with another man [Fleming v. 
Pelham, 3 Hagy , 217 vote ()). or has lived separate from her husband 
(Lambell v. Lumbell, 3 Hagg., 568), there is good cause for excluding her 
from administration — Williams on Executors, 423. A divorce by a foreign 
Court is sufficient to exclude a woman from administering to the estate of 
the husband from whom she has been divorced — Ryan v. Ryar, 2 Phill, 
332; Jn the Gouds of Dacies, 2 Curt. 628; Williams on Executors, 424. 


(6.) The widow has married again since the decease of 
her husband ; this is not good cause fur her exclusion. 
Webd v. Needham, 1 Add., 494. 


This scction has not been incorporated in the Probate and Aduminis- 
tration Act, V of ; 
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202. If the Judge think proper, he may asso- 

Persons associated Cate Any person or persons with 
with widow in admin- the widow in the administration, 
MEEREOE: who would be entitled solely to 
the administration if there were no widow. 


This section has not been incorporated in the Probate and Adminis- 
tration Act, V of 1881, 

The Court at all times prefers a sole administration to a joint admi- 
nistration (Warwick v. Grenille,L Phill, 126); and it is only where cir- 
cumstances are eufficiently strong that it will be induced to exercise a 
discretion in favour of a joint grant—ZJn the Goods of Richards, L. R., 
2 P, and D., 217; see Coote's Prob. Pract., 196; and Jn the Goode of 
Browning, 2 Sw. and Tr., 634; £n the Goods of Richardson, L. R., 2 P. 
and )),, 245, 246; and Jn the Goods of Grundy, LW, 1 Peand D.,, 460. 

In In the Goods of Richards, L. Ri 2 P. and P., 216, the deceased 
died intestate, leaving a widow and several minor children by a former 
wife. During his lifetime he had been assisted in his business: by his 
brother. On the other band, bis widow, to whom he bad been married 
but a short time, was entirely unacquainted with its manayzement. These 
circumstances were held not to be sullicient to authorize the Court to 
grant joint administration to the widow and to the brother as guardian 
of the minor children. See Ju the Goods of Newbold, L.W., 1 2. and 
M., 285. 

The consent of all persons interested is not a sufficient ground for 
departing from the general rules as to grants of administrativun—Ja the 
Goods of Richardson, L. K., 2. 2. and D., 244. 


203. If there be no widow, or if the Court see 

Grant of administra. cause to exclude the widow, it 
tion where no widow, shill commit the administration 
or widow excluded. = tg the ~person or persons who 
would be beneficially entitled to theestate according 
to the rules for the distribution of an intestate’s 
estate; provided that when the 
mother of the deceased shall be 
one of the class of persons so entitled, she shall be 
solely entitled to administration. 


This section has not been incorporated in the Probate and Adminis 
tration Act, V of 1881 


Proviso, 


Deceased's kindred 204. Those 1 ; 
of equal degree, equale equul degree of kindred to the 
ly entitled to adminis- deceased, are equally entitled to 


tration. ae : 
administration. 


This section has not been incorporated in the Probate and Adminis- 
tration Act, V of 188). 

Where there were grounds for believing that one brother wan 
indebted to the estate ot a deceased brother, the lower Court, it was held 
by the High Court (Pgacocx, C. J., and Mutres, J.), exercised a wise 
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discretion in refusing to grant letters of administration to that brother 
jointly with other brothers of the deceased—Jn the Goods of Stephen, 
1 . K,, Short Notes, iii. 

An applicant for letters of administration to the estate of a widow 
having concealed the existence and claims of the relatives of the 
deceased husband of the widow was ordered in the case of Jathisondas 
Gopaldua vy. Harikisondus, 1. 1.. 8., 2 Bomb., 9, on the application being 
~ 1, to pay the costs of caveats entered by these persons. 


205. The husband, surviving his wife, has the 

Right of widower to Same right of administration of 

administration of wife's her estate as the widow has in 

een respect of the estate of her hus- 
hand, 


This section has not been incorporated in the Probate and Adminis- 
tration Act V, of 1881. 


206. When there is no person connected with 
paca ee ain the deceased by marriage or con- 
tration toacrediter,  S@nguinity who is entitled to 
letters of administration and will- 

ing to act, they may be granted to a creditor. 


This section has not been incorporated in the Probate and Adininis- 
tration Act, V of 188) 

By «. 15 of Act IT of 1874, the Administrator-General of the 
Presidency is entitled to administration in preference to a creditor, 

A creditor is entitled to administration even where his debt is 
barred— Rhodes v. Smethurst, 6 M. and W., 861; Coombs v. Coombs, 
L. BR, 1 P. and 1, 288. In England, it is the practice, where admi- 
nistration is granted w a creditor whose right of action is barred 
by limitution, to make a condition that he shall give a bond to distri- 
bute the asseta pro rata among all the creditors—Coombs v. Coombs, 
LR. 1 Pe and D., 288, It is immaterial what the amount of the debt 
ia, except where two or more creditors contend der se for a grant— 
Coote's Drab, lract., 112. 

Under the present Limitation Act, XV of 1877, s, 28, the right of o 
creditor ja barred by limitation, 

In Harrison v. All persons in general, 2 Phill , 249, it was said :—'The 
Court does sometimes grant to more creditors than one, but it prefers 
that one should be fixed upon.” In Ju the Goods of Smithson, 36 L J., 
P. and M., 77, the Court granted administration to the nominee of the 
principal creditors of an intestate upon justifying security and a bond 
to pay all debts pro rata being given. Where the next-of-kin have 
renounced, and creditors are entitled to administration, the next-of-kin 
have no right to suggest tothe Court which of the creditors should be 
preferred,— /bid, per Sin J. P. Wun, 

Where a creditor hiss been duly appointed, the next-of-kin cannot, 
during his lifetime, take the adiministration trom him; but upon his 
denth they my come in and claim administration de doris xoa— 
Sheffingion v. White, | Haug , 702. 

The Court will vot grant administration of an intestate’s estate to a 
person who had bought up o debt after the death of the intestate 
e~ Baynes v. Harrison, 1 Deane, 16. 

In Hngland, letters may be granted to the executors of a creditor— 
mes y. Beyingh, 3 Phill., 635. 
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It is nnnecessary for the assignee of an insolvent to obtain a grant, 
inasmuch as the estate vests in him by Statute. See Insulvent Act, 
11 and 12 Vict., c. 21, 8. 7. 

According to the rules of the Hich Court at Fort William, in all 
petitions by creditors for letters of administration, it shall be stated 
particularly how the debt arose and whether the party has any and 
what security for the debt; and no administration shall be granted 
to any person claiming as a creditor when the debt arisea from the 
balance or the supposed balance of an open or unsettled account, or 
where the creditor has security for the debt—Rule 683, Belchambers's 
Rules and Orders, p. 272. 

In a case where a loss to the estate was likely to occur if a grant of 
administration were delaved, the Court made sa grant ad colligenda bona 
to acrediter ; but directed that, after payment of necessary charges, the 
balance should be deposited in’ the registry until a general grant 
should issne, and that meanwhile citations should issue to the next-of- 
kin—Jn the Goods of Stewart, 1. R., 1 P. and D., 727. 


207. Where the deceased has left property in 
British India, letters of adminis- 


Where deceased has tration must be granted according 
left property ia British . : 
India, administration tO the foregoing rules, although he 


must be granted ace may have been a domiciled inha- 
cording to the fure- 1); : eae ; pace delice tl 
guing rules. ntant of a country In which the 
law relating to testate and intes- 
tate succession differs from the law of British India, 


This section has not. been incorporated in the Probate and Adminis- 
tration Act, V of 1881. 

It accords with the Jaw on the subject in) Mngland— Enohin 
v. Wylie, 10 TW. of I. Cas 1. See per Lorps Cranwoath and 
Cuepusrorp, Preatan v. Meloidle, 8 Cl. aud Fin 1, Moveable property, 
however, must, asin Englund, be distributed according to the law of the 
domicile of the decensed—s 4, supra. 


PART XXX 2 
OF LIMITED GRANTS. 
(a.) Grants limited in Duration. 


5 208. When the will has been lost or mislaid 
Probate of copy or Since the testator’s death, or has 
draft of lost will. heen destroyed by wrong or 


* So much of this Part as relates to grants of probate and letters of 
administration with the will annexed was made applicable to wills of 
Hindus, &c., in the Lower Provinces of Bengal and in the towns of 
Madras and Bombny, by s. 2, Act XXI of 1870. By 8. 154, however, of 
the Probate and Administration Act, itis no longer embodied in the 
Hindu Wills Act. The effect of the provisions of the Wills Act as. to 
probate, it was held, was to muke probate of the will evidence of the will 
against all persons interested under the will—BSrajanath Dey Sirkhar 
v. S. AM. Anundamay: Dusi, 6B. L. 2., 209. 
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accident, and not by any act of the testator, and a 
copy or the draft of the will has been preserved, 
probate may be granted of such copy or draft, 
limited until the original or a properly authenticated 
copy of it be produced. 


This section has been incorporated as s. 24 in the Probate and 
Administration Act, V of 1881. 


The contents of a lost will, like those of any other instrument, may be 
proved by secondary evidence—Sugden v. Lord St. Leonards, L. R., 
1 P. Div., 154; see Brown v. Brown, 8 I. and B., 876. In 
Eneland, where a will has been lost or mislaid since the testator's 
death, the executor applying for probate of a copy or draft must produce 
proof by affidavit that the original was duly executed ; that it was in 
existence after the testator’s death, and has since been lost; and that 
the copy or draft is a true one—Coote's Prob. Pract., 122. 


A grant of probate granted under this section is general in its 
powers, but limited in duration. 


Where probate of a copy of a will is applied for, no consent on 
the part of the next-of-kin of the testator is required (Coote’s Prob. 
Pract., 123), but see In the Goods of Denston, 3 Curt., 741. In 
England, however, where the Court is asked to grant probate of 
a copy, the executors may be called upon to propound the will, unless 
the next-of-kin consent to probate being granted on motion—Jn the 
Goods of Barber, L. R., 1 P. aud D., 267. 


In Burls v. Burls, L. R., 1 P. and 1)., 472, evidence of the contents 
of a lost will was supplied by the production of the draft and of pavol 
testimony of persons who had read the will, Sra J.P. Winpg held, that 
the parol evidence must be placed side by side with the draft, and out 
of them together the Court must extract the contents of the will to 
be proved. In this case the executrix, it may be observed, was con- 


demned in costs, it having been through her negligence that the original 
“* was lost. 


If a person who has himself destroyed a testamentary paper after 
the death of the alleged testator, asks for probate of the substance of 
the will as contained in acopy or otherwise, the Court will expect the 
fullest and most satistactory proof of all the facts necessary tu be estab- 
lished— Moure v. Whitehouse, 3 Sw. and ‘Tr., 567. 


Where the will has been destroyed in the lifetime of the testator, 
it must of course be proved that it was by mistake or without his 
privity or consent (Daris v. Danis, 2 Add., 224; Trevelyan v. Tre- 
velyan, 1 Phill., 149), for, where the will has been left in the possession 


of the testator himself, the legal presumption is, that be destroyed it 
himself animu rerocandi— ibid, 226. 


» 209. When the will has been lost or destroyed, 

Probate of contents 8nd no copy has been made nor 
of lost or destroyed the draft preserved, probate may 
will. be granted of its contents, if 
they can be established by evidence. 


This section has been incorporated as s. 25 in the Probate and 
Administration Act, V of 138). 
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Declarations, written or oral, made by a testator both before and after 
execution of his will are, in the event of its loss, admissible as secondary 
evidence of its contents—Sugder v. Lord St. Leonards, 1. R..1 P. Div., 
154 (Cocxsurn, C. J., Jesse, M. R., James, L. J., and Bagearuay, J, 
A., Mexiisn, L. J., dissenting as to declarations made after the execu. 
tion of the will). In that ense, which overruled the case of Quick v. 
Quick, 3 Sw. and Tr., 442, the contents of a lost will were held to be 
proved by the evidence of a single witness who was interested, but 
whose veracity and competence were unimpeached. 


Verbal and written declarations, or statements made by n testator in 
and about the making of his will, when accompanying acts done by him 
in relation to the same subject, are admissible as evidence of the cons 
tents of the will—Jodnson vo Lyford, L. Rot PRP. and D,, 546, 
Even where there is a draft, parol testimony of the contents of the 
will may be received, and from the parol evidence placed side by side 
with the draft, the Court will extract the contents of the will to be 
proved—Burls v. Burls, L. KR. 1 Po and D., 472. 


Where a codicil has been lost or destroyed, its contents may be 
proved in the same manner as the contents of a will, 


In all cases the validity of the execution must be shown as well as 
the substance or contents of the will—Jn the Goods of Ripley, 1 Sw. 
and ‘I'r., 68; Zn the Goods of Gardner, 1 Swi nnd Tr, 109; Coote's 
Prob. Pract., 124. See dn re Nobodoorga, 7 C. L. R., 387. 


Where the contents of a lost will are not completely proved, probate 
will be granted to the extent to which they are proved— Sugden vy. 
Lord St. Leonards, L, R., 1 P. Div., 154. See Sly v. Sly, L. 1. 2 
P.D., 91. So, where a codicil has been lost sinee the denth of the 
testator without a copy baving been made or the draft kept, and 
its contents or substance cannot be ahown, the Court will grant 
probate of the will limited until the orginal codicil or an authentic 
copy thereof shull be brought in ~Coote's Prob. Pruct., 124-6. 


4 210. When the will is in the possession of a 
person residing out of the pro- 
vince in which application for 
probate is made, who has refused 
or neglected to deliver it up, but a copy has been 
transmitted to the executor, and it is necessary for 
the interests of the estate that probate should be 
granted without waiting for the arrival of the ort- 
ginal, probate may be granted of the copy so trans- 
mitted, limited until the will or an authenticated 
copy of it be produced. 


Probate of copy 
where original exists. 


This section has been incorporated as s. 26 of the Probate and 
Administration Act, V of 1881. 


The procedure laid down by this section is the same as that followed 
in similar circumstances in England ; see Coote's Prob. Pract.,125. The 
circumstances must be alleged upon affidavit, and if the copy has been 
transmitted to a peraon other than the executor, he will be required 
to join the executor in the affidavit—Jbid; In re Nobodvorga, 7 CU. L. 
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(: Q11. Where no will of the deceased is forth- 
coming, but there is reason to 
believe that there is a will in 
existence, letters of adininistra- 
tion may be granted limited until the will, or an 
authenticated copy of it, be produced. 


Administration until 
the will be produced. 


This section has been incorporated as 8s. 27 in the Probate and 
Adinioistration Act, V of 1881. 

In In the Goods of Metcalfe, 1 Add, 343, letters of administration 
were eranted until the last willand testament of the deceased (stated by 
himself, a few days before his death, to bein India), or an anthentic 
copy thereof, should be transmitted from India to England. See 
Williams on Executors, 520, ef seq. 

The English Probate Court granted probate of certain papers form- 
ing part of the will of a deceased, the other papers being in India, 
reserving power to the executor to prove the other papers on his 
undertaking to do so—ZJn the Goods of Robuarts, L. K., 3 P. and D., 110. 


(b.) Grants for the Use and Benefit of Others 
having Pujht. 


, 212. When any executor is absent from the 
Administration with Province in which application is 
the will annexed to made, and there 1s no executor 
attorney of an absent within the province willing to 
executor. ; Sed he 
act, letters of administration 
with the will annexed may be granted to the 
attorney of the absent exccutor, for the use and 
benefit of his principal, limited until he shall obtain 
yrobate or letters of administration granted to 
limself 


This section has been incorporated as 8.28 inthe Probate and 
Adminiatration Act, Vo of 1881, the word ‘agent’ being there sub- 
stituted for that of ‘ attorney ' 

Where a person solely entitled to administration is resident within 
the jurisdiction, the Court will not grant administration to his attorney 
for his use and benefit- Jn the Goods of Burch, 2 Sw. and Tr., 189. 
Bat where the estate was trust-property only, the Court allowed the 
attorney of a person who was residing in England to take out adminis- 
tration—Jn the Goods of Bullar, 39 1. J., PL and M., 26. In Ju the Goods 
of Roberts, 1 Sw. and Tr., 64, the Court granted administration to the 
nephew of the person entitled, the latter being of advanced age and 
unwilling to take upon hituself the burden of administration. 


It is necessary under this, as under s, 213, that the attorney or 
agent applying for letters of administration ahould be within the juris- 
diction of the Court—ZIn the Goods of Nesbitt, 4 B.L. R., App., 49. 
It seema, however, to be otherwise in England, where an attorney, though 
resident abroad, may obtain a grant under his power, provided his sure- 
ties are resident in England—ZJx the Goods of Leeson, 1 Sw. and Tr., 
463; but see Ja the Guvds of Need, 3 Sw. and Tr., 441. But if both 
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principal and attorney reside in the same place ont of the jurisdiction, 
the Court will not make a grant to the attorney —Coote's Piob. Pract., 
126. 

A British subject died in England possessed of property both in 
England and in India, leaving a will, by which he appointed four pers 
sons to be his executors in England, and W. D. to be his executor in 
India, “ the latter accounting to the former for his intromissions, upon 
which be will charge a commission of 3) per eent.” Probate waa 
granted to the four English executors, but W. D. renounced probate. 
Thereupon an application was made in India for letters of adminis- 
tration with the will annexed to be granted to the attorpey of the four 
English executors. Pear, J. held, that the English excoutora were 
intended by the testator to have power of administering the assets in 
India as well as in’ Bnylond, and that, therefore, their attorney was 
entitled to letters of adiministration— Ju the Gloods of Leckie, V5 Bo Ns, 
R., 8 Appx., 8. In the case of Velho ve Leite 83 14. 5, Pond M., 107, 
a testator, who was a domiciled Portuguese, by his will appointed 4 and 
B his executors in Portugal, and Cand J) his executors in Bngland, 
and the Court held, that the faet that one of the latter executors was 
resident in Portugal, the words sin’ Portugal’ and ‘in Mogland* were 
equivalent to ‘ for Portugal’ and * for England * respectively, 

Where administration is granted in) pursuance of a power, the evant, 
must follow the terms of the power, Accordingly, where a party enti- 
tled to administration is abroad, and has given a simple power-of-attor- 
ney to his agent to take out adiministeation for lis use and benefit, 
administration will be granted in the same terms as it would have been 
granted to the principal himself —Jn the Goods of Goldsburgh, 1 Sw. 
and ‘Tr, 295. Soe,if the letter of attorney contin a power of substi 
tution and the attorney exercise it, the substitute may take the rant 
Coote’s Prob. Pract., 129, citing Paldser v. Ord, Buub, Mach, Rep, 166, 

The words for “the use and benefit? do not exclude those who are 
beneficially interested 5 and Che person to whom a grant is made for the 
use and benefit of nnother who is out of the jurisdiction is lable to be 
sued by the parties beneficially interested in’ the estate in the same way 
as if he had obtained letters of adainistration in his own right — Cham- 
bera vo Bicknell, 2 Ware, 536. To that ease it was unsneccefully 
contended that the attorney was only accountable to his principal. 

In England, if the attorney be appointed by one only of two or more 
executors, a grant iso made to auch attorney to the use and benefit: of 
his constituent, and until he shall daly apply for and obtain probate of 
the will to be granted to him.—Coote's Prob. Pract., 128. [tis not 
necessary to revoke letters of administration granted to an attorney on 
the principal applying for and obtaining probate, as the grant ceases 
and expires by the executor returning to the jurisdiction and taking 
probate— Ja the Goods of Casmdy, 4 Hagg , 360. 

‘Provinee,” as defined both by this Act and by the Probate and 
Administration Act, V of 1881, 8. 3, includes any division of British 
India having a Court of the last resort—s. 3, ante. 


» 213. When any person to whom, if present, 
Administration with letters of administration with 
the will annexed to the will annexed might he 
Sea ok. Geprsent granted, 1s absent from the pro- 
would be entitled to vince, letters of administration 
SOminateahon: with the will annexed may 


granted to his attorney, limited as abovementioned. 
This section has been incorporated as s. 29 in the Probate 
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Administration Act, V of 1881, the word ‘ agent,’ as in the preceding 
section, being there substituted for that of * attorney.’ 

As to persons entitled, if present, to administration with the will 
annexed, see ss. 195 and 196, supra, pp. 220, 221. 


According to the rules of the High Court at Fort Wiliiam, when 
application is made by the attorney ofan executor or administrator 
resident in England, Scotlaud, or Ireland, or at any other place beyond 
the jurisdiction of the Court, the original will or an exemplification 
thereof, or an exemplification of the letters of administration, shall be 
annexed to the petition, and the power-of-attorney shall be verified to 
the satisfaction of the Court or a Judge—Rule 686 of Belchambers's 


Rules and Orders, p. 273. 


214. Whena person entitled to administration 
en eae in case of intestacy is absent 
attorney of absent per- from the province, and no person 
son entitled to udmi- equally entitled is willing to act, 
faeee cave of ine Jetters of administration may be 
granted to the attorney of the 
absent person, limited as before mentioned. 


This section has been incorporated as s. 30 in the Probate and 
Administration Act, Vo of 1881, the word ‘ agent,’ asin the two pre- 
ceding sections, being there substituted for that of ‘ attorney.’ 


In England, the attorney of one of many residuary legatees may take 
administration with the will annexed without notice to the other regi- 
duary legatees ; and the attorney of one of many next-of-kin may take 
adwinistration in like manner without notice to the other next-of-kin— 
Coote’a Prob. Pract., 129. But under this section it would seem aduiin- 
istration is only to be granted where no person entitled equally with 
the person giving the power-of-atturucy is willing to act. 


, 215. When a minor is sole executor or sole 
| residuary legatee, letters of ad- 
ministration with the will an- 
nexed may be granted to the 
legal guardian of such minor or to such other 
person as the Court shall think fit until the minor 
shall have completed the age of eighteen years, at 
which period, and not before, probate of the will 
shall be granted to him. 


This section has been incorporated as s. 31 in the Probate and 
Administration Act, V of 1881. 


Probate cannot be granted to a minor—s. 183, supra, but an adminis- 
trator during minority has all the powers of an ordinary administrator. 
8. 274, “-*- 


Iu England, where a sole executor or sole residnary legatee is under 
age, the person entitled in preference to all others is the guardian 
appointed by the will or deed of the father under 12 Car. HI, c. 24, ss. 8 
and 9—Jn the Goods of Morris, 2 Sw. and Tr., 360. Next in order is 


Administration dur- 
ing minority. 
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the guardian of the ertate (not the person) of a minor appointed 
by the High Court of Chancery, or a guurdian appointed by a compe- 
tent foreign Court. If there be no such guardian, the Court itself will 
nppoiot a curator or guardian from the next-of-kin of the minor for the 
purpose of taking the grant— lich v. Chamberlayne, | Lee, 135; J the 
Goods of Ewing, 1 Hava., 381 ; Coote’s Prob. Pract., 129,130. 

In England, a natural guardian of a sole minor executor or residuary 
legatee does not appear to be recognized as entitled as such to admi- 
nistration with the will annexed, 

This section speaks of the legal guardian,—that is, possibly, a testa- 
mentary guardian appomted by the father under s. 47, supra, p. 40, or 
an guardian appointed by the Court to take charge of the minor's eatate,— 
e.g.. under Act XL of 1858, in cases to which that Act is applicable. 
It isto be observed that s. 47 does not apply to Hindus; see Act 
XXI of 1870, s. 2. 

Where 2 grant is made to a guardian appointed by a foreign Court 
in Kogland, the appointment must be proved by a copy of the order 
under which it is made, authenticuted by the seal of the Court—Jn the 
Goods of Jones, 28 L. J., P. und M, 80. 

The Court will not grant administration to one out of several terta- 
iInentury guardians without the consent of the others—Coote's Prob, 
Preact., 130. 


If two persons are appointed by the Court guardiana of an infant 
during the minority or antil further order, the guardianship is at end 
on the death of one of them, and there must be a new appointment 
(Bradshaw v. Bradshaw, 1 Russ,. 528): but in Bugland it has been held, 
that a testamentary guardianship survives, although there are no 
express words of survivorship in the appuintment— Lyre v. Shafles- 
bury, 2 P. Wims., 104. 


216. When there are two or more minor exe- 
des easid — eutors, and no executor who has 
Adminiatration until : . 
one of several minor ttained majority, or two or more 
executors or residuary residuary legatees, and no resi- 
ale attausmYer- duary legatee who has attained 
) majority, the grant shall be limit- 
ed until one of them shall have completed the age 
of eighteen years. 


This section has been incorporated as s. 32 in the Probate and 
Administration Act, V of 1881. 


See Coote’s Prob. Pract., 133. 


f Q17. If a sole executor or a svule universal or 

Administration for Tesiduary legatee, or a person 
use and benefit of lu- who would he solely entitled to 
DatC JRE NGHERE. the estate of the intestate accord- 
ing to the rule for the distribution of intestate’s 
estates, be a lunatic, letters of administration with 
or without the will annexed, as the case may be, 

3U 
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shall be granted to the person to whom the care of 
lis estate has been committed by competent autho- 
rity; or if there be no such person, to such other 
person as the Court may think fit to appoint, for the 
use and benefit of the lunatic until he shall become 
of sound mind. 


This section has been incorporated as 8s. 83 in the Probate and 
Administration Act, V of 1881, with an alteration including minors us 
well as Junatics, 


In England, it was the practice of the Ecclesinstical Court to grant 
administration for the use and benefit of alunatic, although the person 
alleged to be so had not been found a lunatic by inquisition; but when 
such a case occurred, the Court required affidavits stating the fact of 
lunacy, and that no inquisition had been had, and, of course, no committee 
appointed. ‘The Court then granted administration to the next-of-kin 
of the lunatic for the use and benefit of the lunatic pending the lunacy, 
and it required sureties in double the amount of the property, and such 
sureties must have justified — Williams on Mxecutors, 524. 


This Act also seems to contemplate administration being granted for 
the use and benefit of a danatic, although he has not been found to be 
such by a commission, for it provides for the case of there not being 
a person to whom the care of the estate of the alleged lunatic has been 
committed 5 whereas in all cases where a person is adjudged to be of 
unsound mind under Act AXAV of 1858 (an Act to make better 
provision for the care of the estates of lunatics not subject to the guris- 
diction of the Supreme Cow lof Judicature), a manager of the estute is 
appointed (8. 9). See nlvo Act AAALV of 1858, Act AXXAV of 
1858 hanes been, by Act AV of 1874, declared to apply to the whole 
of British India except the Scheduled Districts. 


It may be useful to note the practice in England. There, if a sole 
executor be ai lunatic, administration with the will annexed will be 
granted to his committee for his use and benefit during his lunacv— Jn 
the Goods of ee 2 Add, 336, note (6). The production of the 
commiasion proves the committee's tide and also the lunacy of the ward, 
If there be two committees, both must tuke, or one must renounce— 
Coote’s Prob, Pract., 185. If the committee consent (/a the Goods 
of Afiines,3 Add., 55), or if there be no committee, the grant will be 
made to the residuary legatee—Coote’s Prob, Pract., 136. If the 
residuary legatee be a lunatic (there being no executor), the grunt 
will be made to the committee of his estate, if he have one, or to 
the next-of-kin; but the next-of-kin must file a declaration and give 
justifying security —Jbid. In case of intestacy, admininistration will be 
granted to the committee, if there be one, or if not, to the next-of-kin of 
the lunatic, next-of-kin of the intestate, or the husband of the intestate, 
as the case may be. In like manner, where the intestate's widow is a 
lunatic, administration will be granted to the committee, if there be one, 
or if not, to her next-of-kin. See Alford v. Alford, 1 Deane, 324; Ip 
the Goods of Penny, 1 Rob., 426, 


The Act under which a manager of the estate of a lunatic ie 
appointed in India is Act XXXV_ of 1858, which has already been 
referred to, ‘Fhe English Courts recognize a committee appvinted by a 
foreign Cuurt—Coote's Prob. Pract., 136, 
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/, 218. Pending any suit touching the validity of 
: the will of a deceased person, or 
for obtaining or revoking any 
probate or any grant of letters of 
administration, the Court may appoint an adminis- 
trator of the estate of such deceased person, who shall 
have all the rights and powers of a general adminis- 
trator other than the right of distributing such 
estate, and everv such administrator shall be subject 
to the immediate control of the Court and shill act 
under its direction. 


Administration pen- 
dente lie. 


This section has been incorporated as 8. 34 in the Probate and 
Administration Act, V of 1881, 


It is the same, with only slight verbal alterations, as 8.70 of the Eny- 
lish Probate Act of 1875, 20 and 21 Vict .¢. 77. The cases, therefore, 
which have been decided upon that Statute will be in point here. In 
Morrell vy. Witts, LR. Po and 1D, 108, Lorp Pexzancr is anid to 
have observed ; “The practice has alwavs been that this Court will only 
grant administration when a necessity for the grant has been made out. 
This is laid down in the esse of Bellew vo dellew,” 4S5w. and Tr, 62; 
(S.C.) 3840.0, Po and M., 125. In the case cited by Lorp Pauzancea 
it was said, that administration pendente Lite would be granted whenever 
the Court of Chancery would appoint areceiver, See Coote's Prob Pract, 
138. In Mortimer v. Paull, LR... 2 Po and 2D, 85, the Court refused to 
Appoint an administrator pendente lite, where there was a person named 
in the willas executor whose appointinent was not questioned, and who 
could discharge the functions of an adininistrator, 


The Court will muke the grant to one of the parties with the consent 
of the other (Partsh Schoolmasters of Scotland v. Frazer, 2 Hugg , 6145 ; 
De Chatelain v. De Pontiyguy, 1 Sw. and ‘Vr., 84 jor toa nominee of both 
when they agree in their nominution (Northey v. Cock, 1 Add, 329), or 
jointly to a nominee of each (elier vo Heller, 1 Lee, 281 5 Coute's 
Prob. Pract. 138 and 139); bat where neither of the parties to the suit 
applies, the Court, under s, 70 of Act 20 and 21 Voet., ¢. 77, it has been 
held, has power to appoint an adoounistrator pendente dite in contested 
testamentary and adiministration-suits on the application of a person 
who is nota party to such suit— Zichborne v. Tichborne, 4... 1 BP. 
and D., 730.) In that case an administration-suit was likely to be pro- 
tracted, and the Court appointed the administrator pendente Lite at the 
instance of a creditor who was not a party to suit. 


Where it is just and proper to do so, the Court will appoint an 
administrator pendente lite, although a receiver may have been appoint- 
ed by the Court of Chancery, in a suit pending between the same partica 
and affecting the same property as the testamentary or administration- 
suit— Tichborne v. Tichborne, L. K., 1 P. and D., 730. 


As to the control of the Court, it waa directed in the case of Charl- 
ton v. Hindmarsh, \ Sw. and ‘I'r., 519, that the administrator pendente 
lite should not discharge debts until they had heen passed by the Reyin- 
trar, Except with the special leave of all parties interested, the 
Court cannot give an administrator appointed pendente lite special 
power to pry an annuity by way of maintenance to one of the residuary 
Jegntees, although one of the next-of-kin— Whittle v. Keats, 35 L. J., 


P. aud Al., 54. 


-s 


, 
a? 
‘ 


UV 219. If an executor be appointed for any limited 
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(c.) For Special Purposes. 


Probate limited to PUrpose specified in the will, the 
purpose specified in probate shall be limited to that 
the will, purpose, and if he should appoint 
an attorney to take administration on his behalf, 
the letters of administration with the will annexed 
shall accordingly be limited. 


This section has been incorpornted as 8.35 in the Probate and 
Administration Act, V of 1881. 


The first part of the section is taken from Coote’s Prob. Pract., 142. 
In In the Goods of Cooper, 1 Denne, 9, where the testntor directed that 
her will was to take effect only in a particolar event, which bad not 
happened, but might happen, the Court granted general probate. 


, 220. Ifany executor appointed generally give an 

Administration with authority to an attorney to prove 
the will annexed limit- a will on his behalf, and the 
a a pure authority is limited to a_parti- 
ee cular purpose, the letters of admi- 
nistration with the will annexed shall be limited 
accordingly. 

This section, which is taken from = Coote's: Prob. Pract., pp. 148-9, 


has been incorporated ass. 36 in the Probate and Administration Act, 
V of 1881. 


The grant follows the terms of the power— Jn the Goods of Golds- 
borough, 1 Sw. and Tr., 295, per Sin C. Crgssweu. 


221. Where a person dies, leaving property of 
Administrationlimite Which he was the sole or surviv- 
ed to property. in’ ing trustee, or in which he had 
which a person has a no beneficial interest on his own 
beneficial interest. 
account, and leaves no general 
representative, or one who is unable or unwilling 
to act as such, letters of administration limited to 
such property may be granted to the person bene- 
ficially interested in the property, or to some other 
person on his behalf. 


This section has been incorporated as 8.37 in the Probate and 
Administration Act, V of 1881. 


In England, also, where a person dies leaving personal property of 
which he was sole or surviving trustee, there being no personal repre- 
sentative, administration may be granted limited to that property. The 

rant is usually limited to the right, ttle, and interest of the deceased 
‘a the property in question—Coote's Prob. Pract., 150-151. 
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Here the grant may be to the beneficinry or cestui que trust, or to 
some other persun on his behalf. In England, where there are persons 
entitled to represent the deceased trustee, such persons muat firat be 
cited (Pegg v. Chamberlain, 1 Sw. and Tr., 627; Jn the Goods of Bur- 
ker, 1} Curt,, 592), and it would seem that it would be so here, unless 
they should have actually renounced. If there be several parties inter- 
ested in the fund, the grant will be limited to the interest of the cestul 
que trust muking the application, unless the other cesfuis que trust 
ussent to the grant extending to their respective interesta— Pegg vy, 
Chamberlain, 1 Sw. and Tr., 527. Hf only some of the parties elect, 
the grant will be made to their nominee to the extent of their shuren, 
and the dissentient party or parties are at liberty afterwards to apply 
for a grant limited to the remaining shares of the fund—Coote's Prob, 
Pract., 151. So, if the person applying have only a life-interest, the 
grant will be limited to ite receipt of the dividends ur other produce of 
the property — bid. 


, 222. When it is necessary that the representative 
.... ... Of a person deceased be made a 
Administration limit- ; : 
eA te eau party toa pending suit, and the 
executor or person entitled to 
administration is unable or unwilling to act, letters of 
administration may be granted to the nominee of a 
party in such suit, limited for the purpose of repre- 
senting the deceased in the said suit, or in any other 
cause or suit which may be commenced in the same 
or in any other Court between the parties, or any 
other parties, touching the matters at issue in the 
said cause or suit, and until a final decree shall be 
made therein and carried into complete execution. 


This section has been incorporated as s. 38 in the Probate and 
Administration Act, V of 1881. 


The terma of this section are similar to the rules which guide the 
Court in England. See Coote’s Prob Pract., 152. 


A limited administration is not sufficient in a case which, from its 
nature and character, according to the practice of the Court, involves 
general enquiries as to the next-of-kin, or general enquiries as to 
asseta and creditors—Penny v. Walls, 2 Ph. 149. Thua, in 
Dowdeswell v. Dowdeswell, 1. R., 9 Ch. D., 294, W, claiming to 
be one of the next-of-kin of an intestate, took out letters of adminia- 
tration to her estate, and divided the residue amony the supposed next 
of-kin including himself. Afterwards W died, and then the plaintiff, 
who claimed to be sole next-of-kin, and disputed the title of W and 
the other supposed next-of-kin, brought a suit againat W's executors, 
calling upon them to refund a fixed sum of money which bad been 
agreed on asthe net residue of the intentate’s estate come into the 
hands of W as adwinistrator, and praying that, so fur ns might be 
necessary, the estate of the intestate night be administered by the 
Court. An administrator ad lem was inwle a defendant. Jt was 


held by the Appeal Court, affirming the decision of Hau, V.U., 
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that although the only object of the snit was to establish the title of 
the plaintiffas sole next-of-kin, a general administrator of the intes- 
tate’s estnte wns a necessary party to the will and not merely an 
administrator ad litem. Cotros, L. J., said: “ Where you want an ndmi- 
nistration of an estate, you must have not a mere limited administrator, 
but a general administrator, —thut is to any, a person constituted by the 
proper authorities for the purpose of collecting and dealing with the 
naseta, and the distinction is obvions between a case of administration 
and acase where a plaintiff simply wishes to establish that he bas a 
claim against a person who is dead for the purpose of defending the 
estnte, In that case a limited administrator is sufficient, because the suit 
involves no kind of administration, but simply the decision of the ques- 
tion whether or no the plaintiff has or has not a good claim against the 
estate of the decensed.”—p. 304. See Jn the Goods of Chanter, 1 Rob., 
274; Davis v. Chanter, 2 Ph., 550. 


In England, administration limited to a suit is also granted to the 
nominee of a plaintiff who is about to commence proceedingus—Coote's 
Prob. Pract., 152. 


Under a grant of this kind the grantee has only authority to carry on 
the suit, and has no right to receive the fruits of it—Jn the Goods of 
Dodgson, 1 Sw. and Tr., 260. A 


f 923. Tf, at the expiration of twelve months 

Pe rer from the date of anv probate or 

Cities tration fimivte : ' at ee : ‘. . 
ed to the purpose of letters of administration, the exe- 
becoming a party : cutor or administrator to whom 
n suit te be brought a ee : : : 
Seuinat wduitaltalor, the sine has been granted is 

absent from the province within 
which the Court that has granted the probate or 
letters of administration is situate, it shall be lawful 
for such Court to grant to any person whom it may 
think fit, letters of administration limited to the 
purpose of becoming and being made a party to a 
suit to be brought against the executor or adminis- 
trator, and carrying the decree which may be made 
therein into effect. 

This section has been incorporated as 8. 39 in the Probate and 
Administration Act, V of 1881. It is founded upon as. 1 and 3 of Statute 
38 Geo. TIT. c. 87. ‘Uhat Statute apphed only to executors (Jn the 
Goods of Harrison, 2 Rob., 184) 5 but it was afterwards made appli- 
cable in aimilar cirenmstances to all cases where letters of adminiatra- 


tien had been granted by the English Probate Act, 1857, 20 and 21 
Vict., c. 77, 8. 74. 


The words ‘at the expiration of twelve months,” which are to be 
found also in the English Statute, have been held to mean at or after 
the expiration of that period which, under that Statute, is to commence, 
not from the grant of probate or letters of administration, bat from the 
testator's death—ZJn the Goods of Ituddy, L. K., 2 P, ana D., 330. 


In Jn the Goods of Hampton, L. R., 1 P. and D, 1, the executor bein 
out of the jurisdiction, the Court made a grant of administration with 
the will auuexed tv the father and guardiau of infant leyatees limited 
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to the interest of those legatees in the unadministered estate. In 
another case alimited grant was made to tho personal representative 
of a legatee— In the Goods of Callier, 2 Sw. and lr. 444; 31 L.d,, 
P. and M., 63. See Jn the Goods of Cooper, L. R., 2 P. and D., 21; 
and In the Goods of Buynes,7 Jur., N.S., 832. 


The authority of an administrator appointed under this section does 
not become void upon the death of the executor or administrator 
(Taynton v. Hannay, 3 Bor. and Pull., 26), the grant being made, not 
for a limited time, but for alimited purpose,—riz., for the purpose of the 
person appointed becoming a party to asuit and carrying the decree which 
may be made therein into effect -Hains/ord v, Tayuton, 7 Veu., 460, 


If the executor return he ought to be made a party ton suit in’ the 
usual course ; the proceedings are not to be put an end to, but the teme 
orury administrator may account, have costs, and be dixscharged— 
Villiams on Executors, 516. But payment of a debt to an administia- 
tor appointed during the absence of an excentor in a pood payment, 
even after the return of the executor, provided the debtor whe paid 
the money had no notice of the return — Walker v. Woollaston, 2 P. 
Wane., 579, citing Hodge v. Clare, 4 Mod., 14, 


Where an absent executor dies, and an adininiatrator has been 
appointed during his absence, the practice seems to be for his executor 
or his adminixtiuator (if any one apply to be made such) to apply to be 
made a party to the suit, and then the Court will deal with ihe matter 
as on the return of an absent executur or aduiinistrator—Ramaford y. 
Zaynton, 7 Ves., 460. 


‘ 224. In any case in which it may appear neces- 
Administration hmit- Sury for preserving the property 
ed to collection and of a deceased person, the Court, 
preservation of de> within whose district any of the 
censed’s property. : ‘ ¢ 

property is situate, mInay grant, 
to any person whom such Court may think fit, 
letters of administration limited to the collection 
and preservation of the property of the deceased, 
and giving discharges for debts due to his estate, 
subject to the directions of the Court. 


This section has been incorporated as 8.40 in the Probate and 
Administration Act, V of 1881. 


Grants such as are provided for by this section are alao made ia 
England. ‘Thus, in a recent case, where it was for the benefit of the 
absent or unknown next-of-kin, the Court directed an administrator 
ad colligenda bona to dispose of the property ar any portion of 
it &y ssle—Jn the Goods of Schwerdtfeger, L. R31 P. Div, 424, 
Se, in Ja the Goods of Clurkington, 2 Sw. and ‘I'r., 380, the Court, 
uuder specisl circumstances, made # grant to a creditor ad collyenda 
bona limited to collect the personal estate of the deceased, to give 
receipts fur bis debts on the payment of the same, and to renew 
the ease of bis business premises, which would expire befure a general 
grant could be made. The Court, however, refused to give the sdmi- 
nistrator a power to dispose of the premises and of the good-will of the 
business. 
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In the ense of Jn the Goods of Stewart, L. R., 1 P. and D., 727, the 
_ tate consisted of timber, which was likely to deteriorate, and of trade 
debta, and the Court made a grant ad colligenda bona to a creditor; but 
directed that, after pnymnent of doseage charges, the balance should be 
deposited in the registry until a general grant should issue. 


Administration ad colligenda bona will be granted not only to any 
ene whom the Court considers for the occasion eligible, but will also be 
made to the persons who are entitled to a full grant, or to entire 
atrangers whom mere chance has brought into the affair—Cvote’s Prob. 
Pract., 156; see alao pp. 157 and 158. 


Grants of this kind may be made limited to the snle ofa ship, or to 
the protection of cargo or other matters relating thereto, to aums due 
and to become due on bills of exchange—Coote’s Prob. Pract., 157 ; 
ece Jn the Goods of Don M. Gudolle, cited 3 Sw. and ‘Tr., 22. 


4 


>} 225. When a person has died intestate, or leav- 
ing a will of which there is no 
Pe vehi renee executor willing and competent 
other than the one who to act, or where the executor 
under ordinary cireum- shall, at the time of the death 
stances would be euti- OF such person, be resident out 
of the province, and it shall 
appear to the Court to be necessary or convenient 
to appoint some person to administer the estate or 
anv part thereof other than the person who under 
ordinary circumstances would be entitled to a grant 
of administration, it shall be lawful for the Judge, 
in his discretion, having regard to consanguinity, 
amount of interest, the safety of the estate, and 
probability that it will be properly administered, 
to appoint such person as he shall think fit to be 
administrator, and in every such case letters of 
administration may be limited or not as the Judge 
shall think it. 


This section is incorporated ass. 41 in the Probate and 
Administration Act, Voof 1881. It is founded upon s. 73 of 
the English Probate Act of 1857 (20 and 21 Vict., c. 77). Inthe 
Englieh Act, however, the words ure “and it shall appear to the 
Court to be necessary or convenient in any such case by reason of the 
tnsolvency of the estate of the deceased or other special circumstancea; " 
but it has been said that the insolvency of the estate is given as an 
example of the special circumstances which might induce the Court to 
rant administration under the section—Jn the Goods of Farrands, 

KK, 1 BP. Div. 441, per Hannan, J. 


Insolvency is not here mentioned asa special circumstance which 
might render it vioriroag or convenient to make a grant under this sec- 
tion, but ie probable that where it did exist the Courts here would 
fulluw the English cases. 
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The following decisions upon the English Act may be in point in 
Cases arising upon this Act: 


A grant cannot be made unless there are epecial circumstances 
to justify it—Jn the Goods of White, 2 Sw. and 'I'r., 457. There 
the persons entitled to administration could not be communi- 
cated with by reason of the blockade of the ports of the Southern 
States, but the Court refused to grant administration to another aa the 
property was not perishable. 


A general statement upon affidavit that it is necessary, for the pre- 
servation of the personnal estate and effects of the deceased, that 
administration should be granted, will not be sufficient. The Court 
must be satisfied that it is necessary and convenient that the grunt 
should be made— Ja the Govds of Cooke, 1 Sw. and Tr., 267. 


Where there were only two next-of-kin aud persons entitled to dis- 
tribution, and one of them renounced and the other was a dunatie, and 
his next-of-kin also renounced on his behalf, the Court granted adiminise 
tration toa person who, according te the ordinary practice of the Court, 
had no right, observing that the terms of 9 73 (of the English Act) 
were very general, and gave the most extensive powers to the Court to 
muke grants under speci circumstances to persons who would not, but 
for that section, be entitled to them. See Hawke v. Wedderburne, L. B., 
1 Po. and D)D., 594. 


Administration lias been pgrauted under the Enelish Act in) the 
following cases :— Where the sole person entitled: was a resident of 
Australia, and the property required qinmediate management and 
protection — Ju the Goods of Jones, 1 Swooand Tre, 138s where un 
aged uncle and aunt were the only persons entitled to distribution, 
and they consented to their son being appointed — Ja the Goods of 
Roberts, uid, 64; where the person entitled waa resident in Madras, 
and wrote a detter to a cousin directing him to secure the amount of 
the property— ln the Goods of Drinkwater, 2 3w. aud Ve., 611s where 
the intestate’s son, who had pone to Australis, had) not been henurd 
of for seven years, and the intestate died two aud-n-half yenrs before 
the seven years expued, and no representation lind been taken out to 
the father, und it was uncertain whether the son bad died before ov afver 
his father— Ju the Goods of Pech, 250. and Vr., 506; where an exe- 
cutor was named in the will, but no person of the name could be found — 
In the Goods of Sawtell, 2 Sw. and Vr., 446 ; where the intestate's 
father, who, if alive, could have been entitled to aditnister, had not 
been heard of for more than seven years, und the intestate had died 
within the seven years—Ju the Goods of Smith, 2 Sw. and ‘T'r., 608; 
where the next-of-kin wasa pauper lunatic- Jn the Goods of Findlay, 
3 Sw. and Tr., 265; where the person solely interested in, and the sole 
party entided to represent, the estate of the deceased died without tik- 
ing out a grant. and his personal representative filed a renunciation, 
and a consent to the grant being made to a creditor of the person origin- 
ally interested in, and entitled to a grant—Jn the Goods of Fraser, 
LR, 1 P. and D., 327; where an executor appointed by the will 
became bankrupt and left England for Australia, and the property 
was small—/n the Goods of Cooper, L. R., 2 P. and D., 2; 
where there was no one among the nert-of-kin or persona entitled 
to distribution, or creditors willing or able to act—ln the Goods of 
Bateman, L. R., 2 P. and D., 243; where the deceased died in India, 
and portion of his assets, which were administered there by the Achni- 
nistrator-General there, who paid the other portion to his widow, who 
was resident in Indis, were transmitted to Kogland fur distribution 
among these entitled, administration being granted as to the money 
seut to Knglaud tu ene of the persous interested—Jn the Cioods of 


dl 
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yp ocecreer cena a6 aby £ ©. ana, 244. Thus, where the 
next-of-kin were unable to agree among themselves as to which of 
them should take adininistration of the estate of the decensed, and 
all were willing that administration should be granted to a particular 
person who had no interest, the Court refused to concede to the 
application — Teague v. Wharton, 1. R., 2 P. and D., 360, See Jn the 
Goods of Fairweather, 2 Sw. ard Tr., 588; and In the Goods of Hale, 
L. BR, 3 P. avd D., 207. 

In Haynes v. Matthews, 1 Sw. and Tr., 462, Sir ©. 


that thia PU £7 


the 
and 


wn nme neeenneee ene ee mentee stents of 
nev eeeweee an upd oe had no 
. and his personal estate thura wae eal-- 8 8 ter 
firmation of the will 


, . ‘ eee ee 
the amount thereof being sworn under 
brought by one of the six executors as 


estate 


(d.) Grants with Exception. 
226. Whenever the nature of the case requires 
that an exception be made, pro- 
Probate anit bate of a will or letters of 
tration with the wi Bees tose ; 
ee: administration with the will an- 
ception. nexed shall be granted subject 
to such exception. 


This section has been incorporated as s. 42 in 
Administration Act, V of 1881. 


Thus, if a testator annoint Nnia Aewnanrssr— F- - 


jutter may take prodate save and except th 
if there be uo such executor, the residuary 
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tration (with the will annexed) of all and singular the effecte of the 
d under the same exception—Covote’s Prob, Pract., 160, 


Where a testatrix having executed a will was advised that a 
est to her daughter should be secured to her separate use, and she 
give directions that a testamentary paper to that effect should be 
prepared, a paper wan thus prepared purporting to be her last will 
and testament and containing a clause revoking all former wille. The 
testatrix was not awnre that the paper contained such s olanse, and 
it was not read over to her. Phe clanse was said to have been inserted 
per incariam, and was omitted from the probate—Jn the Goods of 
Oseald, LR, 3 Po and D, 162.) But unless words have been inserted 
by fraud or mistake without the knowledge of the testator, the Court 
cannot correct the will either by the omission of words or by the 
insertion of other words— Harter v. Harter, L. R., 3 P. aud D,, 7). 


/, 227. Whenever the nature of the case requires 
| that an exception be made, letters 
of administration shall be grant- 
ed subject to such exception. 


Administration with 
exception. 


Coote’s Prob, Pract.. 160. ‘This section has been incorporated as 
sg. 43in the Probate and Administration Act, Vo oof PsS8l. 


Where a testator hus made his will for a particular or limited pur. 
pose only, —e g, the adminixtration of a fund vested in hitmmelf as trustee, 
the administration of an estate vested in himself ns executor, or the 
administration of his own) preperty ino some particular district or 
country, and haw died intestate us regards idl other property of his 
own or vested in’ him, the next-of-kin (without waiting for the exe- 
cutor to take the jimited probate to which he i entitled under such 
circumstances) may take administration of all and singular the de- 
ccased’s effects, save and except what the testator has himself excepted, 

In like manner, the husband of a testatrix, who bas made her will 
under a power, may take administration, save and except what she 
had power to dispose of by her will and has disposed of by it, befure 
the executor proves the will —Coote’s Prob, Pract., 161. 

It seems that grants of probate and administration with exceptions 
are usually made im the first instance without the parties waiting for 
the limited grants being taken, Where the litter have been made, 
itis more usual that the probate or administration be c@lerorum (of 
the rest)—Coute’s Prob, Pract, 16). See following section, 


(e.) Grants of the Lest. 


> 228. Whenever a grant, with exception, of pro- 
: _, bate or letters of administration 
Probate or adminis- . . ; 
Sabu at die reat. with or without the will annexed 
has been made, the person en- 
titled to probate or administration of the remainder 
of the deceased's estate may take a grant of pro- 
bate or letters of administration, as the cas® may 
be, of the rest of the deceased's estate. 


This section bas been incorporated as s. 44 in the Probate and 
Administrauon Act, V of £881. 
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A grant of the rest, or a grant ceterorum as it is technically 
denominated, is a grant of probate or administration following upon a 
limited grant, It is made under the same conditions as a grant with 
exception—Coote’s Prob. Pract., 162. Thus, if a testator bas appoint- 
ed one executor for a specific purpose or a specific fund, together 
with another executor for all other purposes and effects, and the 
first mentioned executor has taken his limited probate, the other 
may tuke probate of the rest of the testator’s effects— Ibid. 


If a limited grant has been made (viz., on the renunciation of the 
executor) the residuary legatee may at any time come in and take 
adwinistration (with the will annexed) of the reat of the deceased's 
eflects— Jbid, 


If a deceased had made a will and appointed an executor for a 
apecial purpose or for a specific fund or property only, and has died 
intestate in all other respects, his next-of-kin, after the executor has 
taken a limited probate of the will, are entitled to administration of 
the rest of the effects of the deceased —Jbid. 


(f.) Grants of Effects unadministered. 


229. If the exccutor to whom probate has been 

Grant of eflects une Gr titted have died leaving a part 

el aiared of the testator’s estate unadmi- 

nistered, a new representative 

may be appointed for the purpose of administering 
such part of the estate. 


This section has been incorporated as s. 45 in the Probate and Admi- 
nistration Act, Vo of 1881. 


Granta of effects unadministered are technically called ‘ grants de 
bonis non, or ‘de bonts non administralis’. 


By 8. 196, supra, it is provided that “when an executor dies 
after having proved the will, but before he has administered all the 
estnte of the deceased, an universal or a residunry legatee may be 
admitted to prove the will, and letters of administration with the will 
annexed may be granted to him of the whole estate or of so much 
thereof as may be unadministered.” See notes to ss. 179 and 196, 
supra. 


Under this Act, as already pointed out, the executor of an executor 
ja not derivative executor of the original testator, even though that 
testator died before 1866. So that in the words of Macensrson, J., in 
De Souza v. Secretary of State (12 B. L. R., 423).—" Upon the death 
of the executor or adiministrator of a deceased person, the estate of 
the latter is absolutely unrepresented ungl sume one comes forward 
aud gets a grant of letters of administration.” In England, the law 
is diflerent. There, where there isa sole or sole surviving executor 
ee the will, his executor represents the first testator, 
though hB administrator does not—See Williams on Executors, 258. 


The word * may’ is not to be construed as merely permissive, but 
ae directory, and as showing the course which the Legislature intends 
shall be adopted—De Souza v. Secretury of State—ubi supra, per 


$ 
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‘ 


230. In granting letters of administration of an 


Rilseavmaneee oe Oo" fully administered, the 
eflects unadministered, Court shall be guided by the 
same rules as apply to original 

grants, and shall grant letters of administration to 


those persons only to whom original grants might 
have been made. 


Coote's Prob. Pract., 163. This section has been incorporated as 
8. 46 in the Probate and Administration Act, V of 1881. 


As to the persons entitled to grants of administration, see s. 196, 
supra, et seq. See also Williams on Executors, p. 480 ef seq. 


Should any mistake have been made in the original grant, the Court 
will make the necessary correction: thus, where an original grant of 
administration was made by the Court to one of the next-ofskin of 
a testator on its own construction that he had not disposed of his 
residuary estate, it afterwards granted administration de bonis non to 
the person whom the Court of Chancery had in the meantime decided 
to be a residuary legutee— Warren v. Aelson, 1 Sw. and ‘I'r., 290 ; Coote's 
Prob. Pract., 163-4. 


231. When a limited grant has expired by 
ae efHuxion of time, or the happen- 
Administration when — . . 
alimited crant havex. Jug of the event or contingency 
pired, and there is still, on which it was Jimited, and 
some part of the estate there is still some part of the 
unadiministered, 4 ae 
deevased's estate unadministered, 
letters of administration shall be granted to those 
persons to whom original grants might have been 
made. 


This section has been incorporated as 8. 47 of the Probate and 
Administration Act, V of 1851. It relates to supplemental, or as they 
are olsv technically called cessate, grants ‘This forin of grant, although 
only required where the deceased's estate hus not been fully adminis. 
tered, is distinguished from a grant de bonis non ns being a re-vrant of 
the whole of the deceased's estate just ns it was sworn to and embraced 
by the original grant. Accordingly, the estate, on the second grant 
being apphed for, must be sworn under the same amount os that for 
which the original grant was taken, though a part of the estate may 
actually have been disposed of by the first grantee— Abbot v. Abbott, 
2 Phill, 578. See Jn the Goods of Fozard, 3 Sw. and ‘Tr., 175; Coote’s 
Prob. Pract., 171. 


The following are examples of cases in which supplemental grants 
may be made (see Coote’s Prob. Pract., 172-173) :— 


(1.) Where an executor has been appointed for a limited period, 
and that period has elapsed, a substituted executor, if there be such, 
takes probate. 


(2.) Where administration (with the will annexed) has been 
granted for the use and benefit of a lunatic executor, the grant ceases 
on the executor becoming sane, and he is entitled to probate. 
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_ _ Jf in the last case the administrator should have died, farther 
administration for the use and benefit of the executor is granted. If, 
however, the lunatic should have died, the grant of adminstration ceases, 
and adminietration with the will annexed is granted to the person 
entitled thereto. 


(4.) A similar course is followed in the analogous case of a grant 
of administration toa guardian for the use and benefit of an executor 
during his minority. ; 


6.) Where administration has been granted to the attorney of 
the executor, it ceases on the latter duly applying for and obtaining 
probate of the will, It also ceases on the death of the attorney. 


(6.) When probate has been granted of the substance of a will 
fimited until the original will or an authentic copy thereof be brought 
into the registry, the grant ceases on the sel or an authentic copy 
thereof being discovered and brought into the registry, and the executor 
will tuke probate of the original or of the authentic copy, as the case 
may be. 


So, if administration is granted pendenie lite, it ceases on. the deter- 
Minution of the suit. 


.) Alteration in Grants. 


232. Errors in names and descriptions, or in 

Vibe Gs setting forth the time and place 

rectified by the Court. Of the deceased’s death, or the 

purpose in a limited grant, may 

be rectified by the Court, and the grant of probate 

or letters of administration may be altered and 
amended accordingly. 


This section has been incorporated ass. 48 in the Probate and Admi- 
nistrution Act, V of 1881. 


The name of the deceased may have been misspelled, the status of the 
deceased tuisstated, or the time of the deceased’s death or the amount 
of the extate misrepresented. So, in limited grants there may have 
been a misdescription of the property to be administered, or there may 
have been misrecital of the power under which a will has been made, 
or of a deed by which a trust has been created—Covute’s Prob. 
Pract., 175. 


Inthe case of In the Goods of White, 1. L. R., 4 Calc., 582, a 

robate was amended by inserting the word ‘Ward' instead of 
that of ‘White.’ In In the Goods of Towgood, I.. R., 2 P. and D., 
408, the Court allowed a probate to be amended, after it had issued, 
by the addition of a fuller description of the testator than was given 
therein in the first instance. 


If the original grant has been lost or is inaccessible, a notation or 
alteration is made upon an exemplification of it—Coote’s Prob. Pract., 
178. 

In the case of an administrator applying to amend the grant of letters 


by incressing the amount, as stated, of the deceased's property and effects, 
further security from him would be required. See Rule 703, Bel- 
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chambera’s Rules and Orders, p. 281. Under thie Act it has been held, 
that an executor is bound to give security upon a grant of administration 
to him—/n re Juggodeshart Dabi, 8 C.L. RK, 397; (S.C) LL R., 
7 Calc., 84 (but see Act V of 1881, 9. 78), and possibly further security 
might be required from him should be amend the probate by increasing 
the statement of the deceased's effects. 


In In the Goods of Alichin, L. R., 1 P. and D , 664, the Court made 
a inemorandum to be endorsed on a probate, after it had issued, us to 
the true date on which a will was executed, when it was satisfied that 
the date given in the probate was erroneous. 


Alterations have also been made in regard to the executor or admi- 
nistrator where omissions or mistakes have been made in the name or 
otherwise. See Coote’s Prob. Pract., 179. 


All facts stated inexplauntion of such omissions or mistakes are 
proved by affidavit— Coote’s Prob. Pract., 180, 


233. If, after the grant of letters of administra- 
Procedure where coe t#on with the will annexed, a 
dicil discovered after codicil be discovered, it may be 
grant of administration added to the grant on due proof 
with will annexed. , pean 
and identification, and the grant 
altered and amended accordingly. 


This section has been incorporated as s. 49 in the Probate and 
Adniinistration Act, V of 1881. 


In England, the following procedure is laid down by Mr. Coote: ~If a 
codicil be found after probate of a will has been granted, a separate 
probate is granted of that codicil, aud the first probate undergoes no 
alterntion oramendment. If, however, the appotntment of the executors 
under the will is annulled or varied by the codicil, the probate muat 
be brought in and revoked, and probate will be granted anew of the 
will and codicil. Should an unattested or unexecuted paper incerpor- 
ated by the testator in his will have been omitted from probate, it may 
be amended by engrossing the former into it—Coot's Prob. Vract., 
citing Dr. Lushington in Sheldon v. Sheldon, 3 No. Ca., 255-256, 


(h.) Revocation of Grants. 


Movies tp oesnaul | 234. The grant of probate or 
ment, for just cnuse, o ae ieee e 
grant of probate or ad- letters of administration may be 


ministration. revoked or annulled for just cause. 


Explanation.—Just cause is,—1st, that the pro- 
ceedings to obtain the grant were 
defective in substance; 2nd, that 
the grant was obtaiued fraudulently by making a 
false suggestion, or by concealing from the Court 
something material to the case; 3rd, that the grant 
was obtained by means of an untrue allegation of 
a fact essential in point of law to justify the grant, 


‘ Just cause.’ 
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though such allegation was made in ignorance or 
inadvertently; 4th, that the grant has become useless 
and inoperative through circumstances. 


Tllustrations. 


(a.) The Court by which the grant was made had no 
jurisdiction. 


(b.) The grant was made without citing parties who 
ought to have been cited. 


(c.) The will of which probate was obtained was 
forged or revoked. 


(d.) A obtained letters of administration to the estate 
of B, as his widow, but it has since transpired that she 
was never married to him. 


(e.) A has tuken administration to the estate of B 
as if he had died intestate, but a will has since been 
discovered. 


‘- (f.) eee probate was granted, a later will has been 
iscovered. 


(g.) Since probate was granted, a codicil has been dis- 
covered, which revokes or adds to the appointment of exe- 
cutors under the will. 


The person to whom probate was, or letters of 
adininistration were, granted has subsequently become of 
unsound mind. 


This section has been incorporated as s. 50 in the Probate and 
Administration Act, V of 1881. 


«The Court,” says Mr. Coote, ‘(as having the fullest authority on the 
subject, is not necessarily or absolutely funcla officio after a grant has 
been made. For the Court possesses and exercises, when it becomes 
necessary, the power of revoking or annulling for just cause any grants 
which it has made; and in so doing, it only resuines into its own hands 
the powers which it parted with on false or inaccurate suggestions "— 
Prob. Pract., 186. . 


{t was snid by Maaxar, J., in the case of Aomollochun Dutt v. Nil- 
rution Mundie, I. L. KR, 4 Cale., 360; (8S. C.) 4 CG. L. R. 175: 
“The duty of the Judge upon an application being made under this 
section (234) somewbht depends upou what has passed on the previous 
grant of probate. Clearly, however, the first thing for him to do is 
to direct notice to be given to the executor, and all persons interested 
under the will, or claiming to have any interest in the estate of the 
decensed. lt is alsu clear from s. 261, that the executor will be the 
plaintiff in the regular suit which the Judge will then have to try, and 
the object of this is clear. Itis in order to enable the Judge, if he 
thinks Jae Bi to call upon the executur to prove the will again in the 
Hee hain of the objector, notwithstanding the prior probate, just as in 

iugland he may be called upon to prove the will in solemn form. But a 


diacretion is left to the Judge. Where there has been already full 


Seo. 234] REVOCATION OF GRANTS. 249 


enquiry as to the genuineness of the will, the Judge will pro 
take, as he would have a right to take, the previous seat iP echa 
as primd facie evidence of the will, and so ahift the onue on to the 
objector. But if there had been no previous contention, and the will had 
only been proved summarily, or, in what is called common form in King 
land, that is, without any opposition and merely ex parte, to the satiafie- 
tion of the Judge, who can know nothing of the circumstances or the 
state of the family, then he ougkt, in all ordinary cases, to have the will 
regularly proved afresh su as to give the objector an opportunity of 
testing the evidence in support of the will before being called upon 
to produce his own evidence to impench it.” 


A grant of probate is not in the nature of a summary proceeding 
to be contested by a regular suit in the Civil Court—Mayho v. Williams, 
2N.W.P. H.C. R., 268. The grant must be contested in the Court 
out of which the grant issued, and it must be contested before the 
Court sitting as 8 Court of Probate, and not in the exercise of its ordi- 
nary civil jurisdiction— Zbid, p. 274, per Turnes, Oftg. C, J. 


Where an executor of a forged or revoked will obtuina probute, 
or a minor obtains probate on the suggestion or tacit understanding 
that be is of full age, or an executor obtains probate of a will of a 
living person (Jn the Groods of Napier, 1 Phill., 83), the probate will be 
revoked. See Coote's Prob. Pract., 187; Trimlestown v. Trimlestown, 
3 llage. Ee. R., 243. 


In Warren v. Kelson, 28 L.J.(P. & M.), N. S., 124, the Court of 
Chancery having, after grant made, differed from the Prerogative Court 
in its construction of the will, the Court of Probate revoked the grant 
and gave a fresh one to the person who war entitled to the residuary 
estate by the decision of the Court of Chancery. In da the Goods of 
Morris, 2 Sw. and ‘Tr., 360, cited in Coote's Prob. Pract., 29, ad« 
ministration granted to the elected guardian of the children of the 
intestate was recalled, there berg a testamentary guardian who had not 
renounced, Where one of two executors became tunatic, the probate 
was brought in and a fresh one granted —Ja the Goods of Marshall, | 
Curt., 297. See Ja the Goods of Phillips, 2 Add., 335; and In the Goods 
of Newton, 3 Curt., 428. In du the Goods of Ferrier, \ Wugy., 241, 
the tonant-for-life having nesigned his interest to the remainderman 
after taking admiuistration with the will annexed, the grant was revoked 
and fresh administration pranted to the remainderman. 


‘The Court never revokes a grant made to a wrong person except 
where the person, having the right to the grant which is to take its place, 
nske for that and is also prepared to tuke itat the same time that he makes 
his application to revoke—Coote's Prob. Pract., 191. Thus, in Phillips 
v. Alcock, 2 Lee, 97, where a husband had obtained administration to 
the estate of his decensed wife as intestate, and two wills were afte:- 
wards produced, the Court refused to revoke the administration until 
one of the wills had been proved to be good in law. 


I: England, on revoking a grant, the Court requires it to be produced 
and delivered to the Registrar, so that it may be cancelled, unless this 
be impracticable, as where the person to whom the grant was made has 
left the country (Baker v. Russell, 1 Lee, 167), or cannot be found—ZIJn 
the Goods of Laupley. 2 Rob., 407. 


Upon the revocation of letters of administration which have been lost, 
an undertaking will be required from the person to whom they were 
granted, that if they be found be will bring them in, and that they will 
not be acted upon—Zdn the Goods of Carr, 1 Sw. and Tr., 114. 


, 32 
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In certain cases the Court will not revoke an original grant, but will 
make a subsidiary grant, as where a sole executor becomes a lunatic, in 
which case a new grant will be mnde to the committee of the lunatic 
for bis use and benefit until he shall become of sound mind, or if there 
be no committee, to the residuary legatee. So also, in the case of a sole 
administrator becoming of unsound mind, a similar grant will be 
made. See Cvvte’s Prob. Pract., 193; In the Goods of Binckes, | 
Curt., 286. 


Who may apply for revocation of probate.—Persons who seek to 
contest a will must prove an interest sufficient to entitle them to a locus 
stands in Court, but the want of interest is an objection which should be 
tuken at the earliest possible stage of the proceeding ( Mfayho v. Williams, 
QN.W.P H.C. R., 268), and it seems a Jegutee under a will has an 
interest sufficient to maintain a suitfor the revocation of probate— hed, 
A creditor who has, pricr to a prant of probate, attached property to 
which bis judgment-debtor would naturally be entitled as heir of the 
alleged testator, ling such an interest inthe property of the deceased as to 
entitle bim, on probate of an alleged will being wranted, to apply uncer 
this section for revocation of the probate for just) cause— Umanath 
Makerjee v. Nilmoney Singh Deo, 7 CL. LR. 8875 8.0.) 0 LR, 
6 Cale., 420, following Aomolochun Duttv Niulrutton Mundie, Lou R, 
4 Cale, 360; (8S. 0.) 4 C2 R175, See also Jn re Bhobosvondari 
Dabee, To 1. U6 Cate., 460, where a judgment-ereditor attached 
certain property belonging to his debtor, who was the next-of-kin of 
the deceased, ‘The widow of the deceased applied for probate of an 
alleged will of hee husband, and it was beld, that the judgment-creditor 
was entitled to oppose the grant of probate. 


Where probate of the will of a deceased mohunt had been granted 
to the favourite chela who had been appointed by the teststor to be 
malik of all the properties comprised in the endowment, it being pro- 
vided by the will that if anything were done prejudicial to the interests 
of the endowment, or contrary to Hindu practice, religion, or usages, 
the property should vest in’ such disciple of bis who should be compe- 
tent and virtuous,—it was beld, that the Court had no power to revoke 
the probate on the ground that the cheda to whom it had been granted 
had taken to an immoral course of conduct, and in consequence had been 
excluded from the community of mohunts — Mohan Dass vo Lutchmun 
Daas, C1. RY 6 Cale 1D OS. CL) OC. R265. Tt was pomted out 
that the proper course in such a case would be to bring a suit) under 
the Religions Endowment Act, or any other suit for a declaration that 
the person to whom probate had been granted had disqualified himself 
for the office. If in that suit a decree was obtained and duly certified 
te the Court which granted probate, that Court would, it seeems, direct 
the revocation of the probate. 


In the case of Komollochun Date vo Nilrutton’ Maunidle, 1. L. R., 4 
Cale. 360 5 (5. C.) 4 CO. LR. 175. the Court was) oof opinion that a 
person interested by assigument in the estate of a decensed person 
might, where a will had been set up and proved at variance to his in- 
terests, apply for revocation of the probate of the will. See Burjnath 
Shahai v. Despulty Singh, ILL. R., 2 Cale, 208; (8. C.) 25 W.R.,, 
489. 


Costs.— Where letters of administration are revoked, the administrator 
will vot get bis costs of an administration-suit instituted by bim = with 
knowledge that another person claimed to administer— Houseman v. 


, L. BR 1 Ch. Db, 


Sec. 235A.] PRACTICE IN GRANTING PROBATE, ke. 2 


PART XXAXI.* 
OF THE PRACTICE IN GRANTING AND REVOKING PROBATES 
AND LETTERS OF ADMINISTRATION, 


Jt 
poe, 


F * oY e 
Jurisdiction of Diss ~' 235. The District Judge shall 
trict Judge In granting have jurisdiction In granting and 
und revoking probates revoking probates and letters of 


and Jetters of adminis- ae : ‘ ae 
a eae administration in all cases within 


his district. 


This section has been incorporated ass. 61 in the Probate and 
Administration Act, Vo oof 1881]. 

A grant of probate must be contested before the Court out of whieh 
it isaued sitting asa Court of Probate, and not in the exercise of ita 
ordinary civil jucisdietion. And, the fist that a grant is contested on 
the ground of the execution of the will having been obtained by fraud 
will not, i¢ has been held. deprive the District Court, as a Court of Pro- 
bate, of jurisdiction to determme an appheation to revoke the probate— 
Mayho v Wadlrams, 2 N. WL PLTL OR. 26800 Ta dare Bhobosxormdari 
Dabee, 1. a RY OG Cale, 460, however, Watite, Jo, made the fol- 
lowing remarks. —" ‘The only grounds upon which probate can be 
impeached ino a Civil Court: ure those stated in os 44 of the Evidence 
Act,—rrz.. that the probate was granted by a Court not competent te 
grant it, or that it was obtamed by fraud or collusion, whieh means 
fraud or collasion upon the Court, and pechaps alao fraud upon the 
person chsinherited by the will (Barnealy veo Powel, 1 Vex, Sen. 199, 
284); but it cammet be shown that the will was pever executed by the 
testuter, or was procured by a fraud practised upon him.” 

The jurisdiction om granting probates and letters of administration 
noader this section i Aesamos vested, notin the Deputy Comimisssoner, 
bat on the Judicial Comnnssioner— Zhahoor Kristo Surma v. Busvodeb 
Ghoshamee, 12 WR. 424. 

The High Court has concurrent jurisdiction in the exercise of all the 
powers conferred by this Act upon the District Judge (8. 264, mfra). 

Section 44 of the Evidence Act, [oof 1872, ia as tollows:--" Any 
party to a snit or other proceeding may show that avy judgment, order, 
or decree which is relevant under a. 40, 412, 01 42, and which has been 
proved by the adverse party, was delivered by a Court not competent 
to deliver it, or was obtained by frand or collusion.” 

A District Court has no jurisdiction to admit the will of a Mahamedan 
to probate — Futimunaissa Begum v. Mer Hamza Al, 6 CLL. R398. 


4 [235A. The High Court may, from time to time, ap- 
. point such judicial officers within 

ower to appoint de- ; .¢ : m 
levate of District Judge any district as it thinks fit, to act 
to deal with non-con- forthe District Judge as delegates, 
tentious Cuses. : 
to grant probate, and letters of 


tt ae ee toe 


* Somuch of this Part and Part XA XT as relates to grants of probate 
and letters of administration with the will annexed, and Parts XXXITI 
to XL (both conclusive), so fur as they relate to an executor and an 
administrator with the will annexed, notwithstanding «. 331, mfra, 
were made, by s. 2 of the Hinda Willa Act, to apply to Hindus, ete, in 
the Lower Provinces of Bengal and in the townsof Madras and Bombay ; 
but the portion of that section making these Parts of thin Act sa appli. 
cable has since been repealed by 6.154 of the Probate and Adiminia- 
tration Act 
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administration in non-contentious cases within such 
local limits as it may from time to time prescribe: 


Provided that, in the case of High Courts not 
established by Royal Charter, such appointment be 
made with the previous sanction of the Local Gov- 
erninent. 


Persons so appointed shall be called ‘ District 
Delegates.’ ] 


This section, which iss 52 in the Probate and Administration Act? 
V of 1881, bas been added after s. 235 by s, 2 of the District Delegates 
Act, VI of 1881. 


236. The District Judge shall have the like 

District Judge's Powers and authority in relation 

netothe yrant- tO the granting of probate and 

_ of probate and ad-— Jetters of administration, and all 
miitiistratien, ° 

matters connected therewith, as 

are by law vested in him in relation to any civil 

suit or proeceding depending in his Court. 


"This section is incorporated as 4, 53 in the Probate and Adiminia- 
tration Act, V of 1881. 


By s. 25 of the English Probate Act (Statute 20 and 21 Viet, ¢. 77), 
it was enacted :— 


“The Court of Probate shall have the like powers, jurisdiction, and 
SY for enforcing the atteadanee of persons required by it as 
aforesaid, and for punishing persons failing, neglecting, or refusing to 
produce deeds, evidences, or writings, or refusing to appear or to be 
sworn, or guilty of contempt, and generally for enforcing all) orders, 
decrees, and judgments made or given by the Court under this Act) and 
otherwise in relation to the matters to be inquired into asd done under 
this Act, as are by luw invested in the High Court of Chancery for 
Ande purposes in relation to any suit or matter depending in’ such 

ourt.” 


That section of the English Act was held not toconstitute an order 
of the Probate Court for payment of money a chatge on land within 
Statute | and 2 Vict., c. 110, 8. 13— Pratt v, Ball, 1 DeG. J. and Sm., 
141; Williams on Executors, 300. 


In Crispin v. Cumano, L.1R., 1 P. and D.,622, an order was made in a 
testamentary suit on the defendant, both as executor of the original 
defendant and as being himselfa party, to pay the taxed costs. The 
costs not having been paid within the time appointed, and the detendant 
being abroad, a writ Of sequestration issued ayainst his real and per- 
sonal estate. A large amount of stuck was standing in the books of the 
Bavk of Eugland to the credit of the defendant as executor of the ori- 

inal defendant in the suit, and a dividend was due thereon. It was 

eld, that the Court of Probate had no authority to make an order 
upon the Bank (without its assent) to pay over the dividends to the 
sequestrators. 


‘eer’ 
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237. The District Judge may order any person 
Dinticedwisaay- 22 produce and bring into Court 
order any person to any paper or writing being or pur- 
ee testamentary porting to be testamentary, which 
may be shown to be in the pos- 
session or under the control of such person ; and if it 
be not shown that any such paper or writing is in the 
possession or under the control of such person, but 
there is reason to believe that he has the knowledge 
of any such paper or writing, the Court may direct 
such person to attend for the purpose of being 
examined respecting the same; and such person shall 
be bound to answer such questions as may be put to 
him by the Court, and, if so ordered, to produce and 
bring in such paper or writing, and shall be subject 
to the like punishment under the Indian Penal 
Code in case of default in not attending or in not 
answering such questions or not bringing in such 
paper or writing, as he would have been subject to 
in case he had been a party to a suit and had 
made such default, and the costs of the proceeding 
shall be in the discretion of the Judge. 


This section has been incorporated as os. 54 in the Probate and 
Adimunistration Act, V of 183d. 


The exemplification of a will fall under thie section, and may be 
ordered to be produced and brought in—/n the Goods of Newton, & 1, 
L. R., App . 76. 

As to penalties, see chap. x of the Indian Penal Code, Act XLV ot 
1860. See s. 26 of the English Probate Act of 1857 (20 and 21 Vict. 
c. 77). 


238. ‘The proceedings of the Court of the Dis- 
; _ trict Judge in relation to the 

Proceedings of Dis- . 
trict Judge's Court in granting of probate and letters 
relation tu probateand of administration shall, except 
cence oe as hereinafter otherwise provi- 
ded, be regulated so far as the circumstances of the 
case will admit by the Code of Civil Procedure. 

This section has been tncorpurated ass. 55 in the Probate and Adumi- 
nistration Act, V of 1881. 


Mr. Stokes, in hia edition of the Succession Act, expresses at opinion 
that, having regard to definition of * District Judyze* ins, 3, supra, p. 3, 
as “the Judye of a principal Civil Court of original jurisdiction,” this 
section applies to proceedinss of High Courts in their testamentary and 
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intestate jurisdiction. ‘There does not appear to linve been any decision 
upon the question. By the rules, however, of the High Court, Calcutta, 
it was provided, that the proc edure in all cases, which should be brought 
before the Court in the exercise of its originnl testamentary and intestate 
jurisdiction, should be regulated, as far us the circumstances of the case 
admit, by the rules of procedure laid down in the Indian Succession 
Act of 1865, whether the Act itself applies to the case or not; and to 
cases in which such rules are inapplicable, the procedure should be 
regulated by Act VIET of 1849 ax amended by Act XXIIL of 1861.— 
Rule 645, Belchambers's Rules and Orders, p. 89. 


An order made by a District Judge on an application for probate 
not being a final order, ne reference for the opinion of the High Court 
upon such application can be made under a, 617 of the Civil Procedure 
Code —Ju the matter of Monohur Mookeree, {. L. fu, 5 Cale., 756; 
(S G66 EL Ry 228. 


239. Until probate be granted of the will of 

When and how Dis. it, deceased person, or an admi- 
trict Judge ix tom. histrator of his estate be con- 
terfero for the pro- stituted, the District Judge, with- 
Peat Mie alk in’ whose jurisdiction any part 
of the property of the deceased person is situate, 
in authorized and required to interfere for the pro- 
tection of such property at the instance of any 
person claiming to be interested therein, and in all 
other eases where the Judge considers that the 
property incars any risk of loss or damage; and 
for that purpose, if lie shall see fit, to appoint an 
officer to take and keep possession of the pro- 
perty. 

This section is not incorporated in the Probate and Administration 
Act, V of 1881. 


A manaver under this section is not alegal representative, and cannot 
institute or defend a suit: see Net PD of L874, 5. 64. 


See Regimental Debts Act, 26 and 27 Vict. ¢. 57, ss. 7 and 8, post. 


» 240. Probate of the will or letters of adminis- 
er 4 tration to the estate of a= de- 
robate oor admin : . : 
ination ae Ne eensed person may be granted 
granted by District by the District Judge under the 
Judge, when testator soul oof his Court, if at shall 
or intestate oat) his cs eas 
death had oa fixed Appear by a petition, verified as 
dwelling = apes hereinatter) mentioned, of the 
the uris- e ° 
ee mrs person applying for the same, 
that the testator or intestate, as 
the case mav be, at the tine of lis decease, lad a 
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fixed place of abode, or anv property, moveable or 
immoveable, within the jurisdiction of the J 


This section has been incorporated as s. 56 in the Probate and Adii- 
nistration Act, V of 1881. 


’ 941, When the application is made to the 
. Judge of a district in which the 
When application is vi. 
made to the Judge of deceased lind no fixed abode at 
a district in which the time of his death, it shall 
a be in the discretion of the Judge 
to refuse the application, if in 
his judgment it could be disposed of more justly 
or conveniently in another district, or, where the 
application is for letters of administration, to erant 
them absolutely or limited to the property within 
his own jurisdiction. 


This section has been incorporated ay s. 57 in the Probate and Admi- 
nistration Act, V of 1881. 


; (241A. Probate and Ictters of administration 

Probate andlettersof Mav, Upon application for that 
administration may be purpose to any District Delegate, 
granted by Delegate. YG oranted by him in any ease in 
which there is no contention, if it appears by petition 
(verified as herejnafter mentioned ) that the testator 
or intestate, as the ease may be, at the time of his 
death, resided within the jurisdiction of such 
Delegate. | 

This section bas been added by «. 3 of the District Delegutes Act, 


Vi of Test. It also forms 6. 58 in the Probate and Administration 
Act, V of TSS). 


242. Probate or Ictters of administration shall 


Conclusivenesn of lave effect over all the property 
probate or letters of and estate, moveable or Mmnmove- 


out the province in which the same is granted, and 
shall be conclusive as to the representative title 
against all debtors of the deceased, and all persons 
holding property which belongs to him, and shall 
afford full indemnity to all debtors paying their 
debts, and all persons delivering up such property 
to the person to whom such probate or letters of 
administration shall have been granted. 
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[Provided that probate and letters of adminis- 
tration granted by « High Court after the first 
day of April, 1875. shall, unless otherwise directed 
hy the grant, lave like effect throughout the whole 
of British India. ] 


This section, as amended by Act XITD of 1875 and Act II of 1874, 
has been incorporated, with slight additiens in the proviso, ass. 59 in 
the Probate and Administration Act, Vo of 1881, 


The proviso in brackets has been added by Act XIII of 1875, s. 2. 


The expression ‘High Court’ in this section shall mean and be 
deemed nlways to have meant —° (aa High Court for the time being 
eatublished under 24 and 25 Vict., ¢. 104; (4) the Chief Court of the 
Punjab; (¢) the Court of the Recorder of Rangoon "—Act IL of 
1874, 4. 1. 


Grants of letters of administration to an Administrator-General, it 
was held, are not affected by the Amending Act, XIIL of 1875, but are 
atill pranted under Act TLof T8745 and, accordingly, such grants, though 
general in form, are «till limited to his own Presidency—ZIJn the Cide 
of Hewson, 11, Ria Cale 770; (5. C.) 40 LR. 42. Sees. 66 0f Act 
Hl of 1874. But now, under a. 3 of the Admiuistrator-General’s Act, LX 
of 1881, the High Court may dreet, hy ots vrant, that probate or letters 
of administration granted to an Administrator-General of one Presi- 
dency shall have effect throughout either or both of the other Presi- 
dencies. 


The rights, duties, and privileges of the Administrator-General are 
in no way aflected by the provisions of the Probate and Aduiiuistration 
Act; see the saving clause, 8. 149. of that Act. post. 


J 

In In the Goods of Shama Churn Mulhich, 1. 14. R., 1 Cale., 52, where 
the testator died in 1872, leaving a will dated 20th November, 1865, 
and left property within the local juriadietion of the High Court at 
Cateutta and alao within the local jurisdiction of the High Court. at 
Bombay, probate was granted to the executors as to the property 
situate in Calcutta, An application was subsequently made by the 
executors for a grant of probate limited to the property in Bombay, 
anda certificate under a 3 of Act NIT of 1875 (8. 2424 of this Act) 
was asked for. ‘The Court held) that it was not empowered, under Act 
XIU of 1875, to grant: probate limited to property in any province or 
presidency. Again,in a reference under the Court Fees Act, it was held 
that, except under special circumstance, letters of administration to the 
estate of a deceased Hindu must be taken out in respect of the immove- 
able, as well ne the moveable, property forming part of the estate, and 
duty paid on the value of the whole—Jn the Goods of Grish Chunder 
Afitter, 1 LOR 6 Cale., 483; (8. 0.) 70. L. ., 93. (In the reports 
of this case the earlier cases on this subject will be found collected.) 
But, in the High Court, Caleutta, after the first day of April 1875, all 
nta of probate of lettere of administration under the Succeasion Act of 
1865, and all grants of probate or letters of adminiatration with the will 
annexed under the Hindu Wills Act, 1870, shall, unless otherwise 
ordered, be drawn up by the Negistrar with effect limited to the pro- 
vince of Bengal —Belchambers's Rules and Orders, No. 701, p. 280, 
dated the Qist June, 1875. As to probates and letters of administration 
granted in respect of extates of Hindus, see the Probate and Adminis- 

tration Act, V of 1881, 8 59, post. 
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Prior to the Hindu Wiils Act, a grant of probate of the will of a 
Hindu conferred ao title upaR the execu'or, It was evidence of the 
executor’s title, so far only asa decree of the Court: granting it would 
be, namely,—between the parties and those privy. to a cnt im 
which the decree is made—SAure Jibs v. Rika Das, i BL. RR. 
(OL C ), 24. See now the Probate and Adininistration Act, V se 1881, 

In Jn the Goods of Bibi: Mfutra, 1 Morton's Rep., 75, Pern, © J., 
said: * In granting administrations to native estates, the interference of 
the Coutts onwinally proceeded upon the supposition of the consent of 
the partics interested; " and in Ja the Guods of Moonshee Hossen Ali 
(Faltaws Rep. 389-40), he eatd so The power of this Court to ginnt 
peobates and adtninistrations in native estates, where there is property 
within the Vocal jurisdietion, lias of bite been expresaly recounized ” 
See Ln the Goods of Sumboochander Mutter, Taylor and Bell, 39-40 ; 
Mohar Ranee Peuxhwusv. bo Co, tb, 29 


anoapplientian for probate, as lone as i¢is made dond fade, it is 
not the province of the Court to vo into questions of title with refer. 
ence to the property of whieh the will purpores to dispose — ehary 
Lall Sandyal y. Juggo Mohan Gossuan Vi. Roa Cale bs OS. CL) 2 


C.L. RK. 4220 Ao grant of probate as pomeed out in that ease by 
Giarta, Co, does not confer upon the executor any tide tu property 
which his testator lad no rehit to dispose of) Tt only porfecta the 
representative ctle of the executor to Che property Which did belong to 
the cestator and over whieit he lad a disposumy power, See dare 


Nobodoorga, 7 CL La. 1. 887, 


Seetion TSR is not now embodied ino the Tindal Wills Act: aee 
s l54 of the Probate and Adaioistrainon Let, Voof PSST, tn whieh, how- 
ever, Htas incorporated ass. 3. Sees 188, supra, mod notes therete, 


wae — By Sched. Tel 1) of the Court Foes Aet, Vil of P870, a duty 
of 2 pereent anust be paid on th wit or ciliate of the property in 
respectoof which probate or hetters of administration shall be granted, 
if such amount or value excecds 1000 rupees. See dn the Goods of 
Georpe, 6B LL BR Appx, 15s. 


(242A. Whenever acrant of probate or letters 
‘Tranamieion ofeer. Of Adininistration is made by a 
Gficate by High Court High Court with such ¢flect as last 
to aforesaid, the Neaistrar or such 
other officer as the High Court 
making the grant thinks fit, shall send to each of 
the other Hish Courts a certiticate to the following 
effect :— 


I, 4. B. Registrar [or as the case may be} of the 

High Court of Judicature at 
for as the case muy be}, hereby certify that, on the 
day of 18 , the High Court of 
Judicature at ar as the case may be] 
granted probate of the will for letters of adminis- 

uf the estate] of C. D., late of 

deceased, to Eb. F. of and G. ff. of 
, and that such probate [or legers] 


33 


other Courts, 
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has [or have) effect over all the property of the 
deceased throughout the whole of British India ; 
and such certificate shall be filed by the High Court 
receiving the same. ] 

"l’his section was added by s. 2 of Act XIII of 1875. 


It haa been extended to Courts other than High Courts by s, 60 
of the Probate and Administration Act, V of (881. 


With every certificate to be sent to a High Court under the provi- 
sious of this section, the Revistrar shall send a copy of the inventery 
of the property and eflects of the deceased—Belchambers’s Rules 
and Orders, No. 705, p. 282. 


243. The application for probate or letters of 
administration, if made and veri- 
i lar fed in the manner hereinafter 
or adwinixtration, if mentioned, shall be conclusive 
es made and for the purpose of authorizing 
) the grant of probate or admi- 
nistration, and no such grant shall be impeached, 
by reason that the testator or intestate had no 
fixed place of abode, or no property within the 
district at the time of his death, unless by a pro- 
cecding to revoke the grant if obtained by a fraud 
upon the Court, 


‘Thiv section is incorporated as 8.61 in the Probate and Administration 
Act, V of 1881. 

Ky the rulea in foree in the High Court, Calcutta, applications 
for probate in common form of a written and perfect will, written or 
subscribed by the testator’s own hand, shall be made by petition with 
the will, and the affidavit of the executor annexed, stating the time of the 
teatator’s death, that the writing aunexed is, as he believes, the last will 
of the deceased, that he is the executor therein named, and that the 
deceased, if a British subject, left effects within the jurisdiction of that 
Court, and if other than a British subject, within the Calcutta juris- 
diction of that Court, and such other proof, if any, as the Court may 

© = Rule 678, Belchambers’s Rules and Orders, p. 369. 


G 244, Application for probate shall be made by 
nh petition distinctly written in 
“nglish or in the language in 
ordinary use in proceedings before the Court in 
which the application is made, with the will an- 
nexed, and stating the time of the testator’s death, 
that the writing annexed is his last will and testa- 
ment, that it was duly executed, and that the 
petitioner is the executor therein named; and in 
addigon to these particulars, when the application 


Petition for probate. 
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is to the District Judge, the petition shall further 
state that the deceased at the time of his death 
liad his fixed place of abode, or had some property, 
moveable or immoveable, situate within the juris- 
diction of the Judge; fand when the application is 
toa District Delegate, the petition shall further state 
that the deceased, at the time of his death, resided 
Within the jurisdiction of such Delegate]. 


The words in brackets have been added by 8. 4 of the District Dele- 
gates Act, VI of 1881. 

The section, thas amended, has been incorporated ass. 62 in the 
Probate and Administration Act, Voof Past. 


Le is sufficient for the purpose of giving juriadiction under thin rec. 
tion that the property, alleged by the petition to have been situate 
within the jurisdiction of the Judge, should have been ino the posses. 
sion of the testator at the time of his death—Run Bahadur Stagh vy. 
Moharanee Rajrup hoer, 40. LL. R, 498. 

The Limitation Act does not apply to applications for probate—Jn 
re Ixhan Chunder Roy 1. L. RY 6 Cale, 707, (S Cly a Co LL. Ro, 2, 
Gobind Chund Gossamt v. Rungun Aloney Daasee, 6 C. L. R., 345, 
(S. C.); 1.1L. R, 6 Cale., 60. 


By the rules in force in the High Court, Calentta, every petition for 
probate or letters of administration shall contain, in addition to the 
particulars required by this Act. a statement containing such detsily 
as will show fully how and on what principle the value in calentated 
or arrived at ~Belehumbers’s Rules and Orders, No. 700, duted the lat 
March, 1873, p. 280. 


245. In cases wherein the will is written in 

In what cases trans. UY language other than 
lation of will to be Wish or than that in ordinary use 
annexed to the peti- an proceedings before the Court, 
ee there shall be a translation 
thereof annexed to the petition by a translator of 
the Court, if the language be one for which a 
translator is appointed; or if the will be in any 
other language, then by any person competent to 
translate the same, in which case such translation 
shall be verified by that person in the following 

Verification of trans. (WAUNer:—“ I (4. L.) do declare 
lation made by any that I read and perfectly un- 
person other thanthe derstand the language — anid 
rae. character of the original, and 
that the above is atrue and accurate translation 
thereof.” 


This section has been incorporated as s. 63 in the Probate and 
at Fem? = Act, V of 188). 


260 SUCCESSION ACT. (Part XXXI. 


By the rules in force in the High Court, Calcutta, in cases where 
the will is written in any of the eastern or foreign languages and 
characters, there shal] be a translation thereof annexed by one of the 
sworn interpreters of the Court, if it be a language for which an inter- 
preter is appointed, or if it be any other language, then by any per- 
AON Competent to translate the same, in “which Inst case such tran- 
slation shiall be accompanied by an affidavit of the translator that he 
read and perfectly understands the Jangusge and character of the 
original, and that the sume is a true and accurate translation.— Rule 
679, Belchambers’s Rules and Orders, pp. 269-70. 


See Coote's Prob. Pract., 210-13. 


246. Applications for letters of administration 
shall be made by petition dis- 
tinetly written as aforesaid, and 
stating the time and place of 
the deccased’s death, the family or other relatives 
of the deceased, and their respective residences, 
the right in which the petitioner claims, that the 
deceased left some property within the jurisdiction 
of the District Judge [or District Delegate] to 
whom the application is made, and the amount of 
assets which are likely to come to the petitioner's 
hands; [and when the application is to a District 
Delegate, the petition shall further state that the 
deceased at the time of his death resided within the 
jurisdiction of such Delegate]. 


Petition for letters 
of administration. 


The words in brackets have been added by ss. 4 and 9 respectively 
of the District Delegates Act, VIof 1880. 


The acction, as amended, has been incorporated as s. 64 in the Probate 
and Administration Act, Voof TS8st, 


By the rules of the High Court, Calcutta, applications for letters of 
administration shall be by petition, stating the Cine and place of the 
deceased's death, the family or other re ‘lutives of the dece msed, and their 
reapective residences, and in case they shall be absent from thé juris- 
diction of the Court, whether they have any known avent within the 
jurisdiction of the Court in which the petitioner claims to administer, 
and the amount of the assets which are likely to come into his bands ; 
which petition shall be verified by affidavit to be filed therewith and the 
necessary citations shall then issue, and the application shall be adver- 
tisedd on Monday in three auccessive weeks of the Gazette of india— 
Rule 680, Belctambers’s Rules and Orders, pp, 270-71. 


See Admiuistratur General's Act, I] of 1874, 3. 6. 


ay 


(246A. Every person applying to s High Court 
Additional statements £0 probate of a will, or letters 
in petition fur pro- Of administration of an estate 

Gs intended to have effect through- 
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out British India, shall state in his petition, in 
addition to the matters respectively required by 
8. 244 and s. 246 of this Act, that, to the best of his 
knowledge and belief, no application has heen made 
to any other High Coart for probate of the same 
will or for letters of administration of the same 
estate, intended to have such effect as last aforesaid, 

or, when any such application has been made, 
the High Court to which it was made, the person 
or persons by whom it was made, and the proceed- 
ines (if any) liad thereon, 

And the High Court to which any application is 
made under the proviso to s. 242 of this Aet, may, 
if it think fit, reject the same. | 

This section, which has been added to the Indian Succession Act by 


Act NITE of 1875, s. 3, has been incorporated us 8. 65 jn the Pro- 
bate and Adininistration Act, Voof 1881. 


247. The petition for probate or letters of ad- 
Petition for probate Wnistration shall in all cases be 
oy letters of adminiss  subseribed by the petitioner and 
tration to be signed his pleader, if any, and shall be 
and verified. os oe : 
verified by the petitioner in the 
following manner, or to the like effect :— 


“1 (4. 2B.), the petitioner in the above petition, 
declare that what is stated therein 1s true to the 
hest of my information and belief.” 


‘This section is incorporated as 8. 66 inthe Probate and Administration 


Act, V of 181. 


248. Where the application is for probate, the 
Verification of peti Petition shall also be verified 
tion for probate by by at least one of the witnesses 
eve of the witnesses to the will (when procurable), 
tu the will. ; ; 
in the manner or to the effect 
followine 


“T(C. D.), one of the witnesses to the last will 
and testament of the testator mentioned an the 
above petition, declare that [ was present and saw 
the said testator affix his signature (or mark) there- 
to (as the case may be), (or that the said testator 
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acknowledged the writing annexed to the above 
petition to be his last will and testament in my 


presence ”). 


This section has been incorporated as s. 67 in the Probate and 
Adininistration Act, V of 1881. 


249. If anv petition or declaration which is here- 
ent formuk. by required to be verified shall 

__ averment in’ contain anv averment which the 
petition or declaration. vorcon making the verification 
knows or believes to be false, such person shall be 
subject to punishment according to the provisions 
of the law for the time being in force for the 
punishment of giving or fnbricating false evidence. 


This section has heen incorporated as s. 68 in the Probate and 
Adtninistration Act, V of 13881, 


For law for the punishment of giving or fabricating fulse evidence, 
sec the Indian Penal Code (Act XLV of 1860), chap. xi. 


250. In all cases it shall be lawful for the Dis- 

District Judge may ttict_ Judge [or District Dele- 
examine petitioner in gate], if he shall think proper, to 
eae and require examine the petitioner in person, 
urther evidence, and ‘i . 
issue citations to ine Upon oath or solemn affirmation, 
wpect the proceedings. — qnd also to require further evi- 
dence of the due execution of the will, or the 
right of the petitioner to the letters of adminis- 
tration, as the case may be, and to issue citations 
calling upon all persons claiming to have ang interest 
in the estate of the deceased to come and see the 
proceedings before the grant of probate or letters 
of administration. The citation shall be fixed up 
in some conspicuous part of the 
Court-house, and also in_ the 
ofice of the Collector of the 
district, and otherwise published or made known 
in such manner as the Judge [or District Delegate] 
issuing the same may direct. 


; 


Publication of cita- 
tion. 


The words in brackets have been inserted by 8. 9 of Act VI of 1881 
— oo we 8 Act). 


The section, as amended, has heen incorporated as s. 69 iu the Probate 
* Adwinistrauen Act, V of ~ °°" 
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Probate, Grant of.—Uaving regard to the fact that a grantof probate 
ia not irrevocable (see 8. 234, supra, p. 247), and to the importance of a 
deceased testator’s estate being represented as speedily as possible, proof 
of the execution of his will is sufficient to warrant the grant of 

robate when the application is unopposed—Jx re Nobodoarga, 7 ©. 

t R., 387; see In re Shustee Churn Patuck, 28 W. R., 108 for 
where an application for probate of a will is made bond fide, it in 
not the province of the Court to go into questions of tide with 
reference to the property of which the will purporta to dispose— Behary 
Lall Sandyal v. Juggomohun Gossam, 2 CLR, 422, (SCO LR, 
4 Cale, 1; see Jagesh Chander’ Chakravarti v. Umatara Debya, 
9 C. L. R., 577; Nanhu Koer vo Samisun Thakur, 8 C. L. R., 287, 
The grant of probate does net prejudice the rights of any person 
who claims the property—Behury Lall Sandyal vy. Juggomuhun 
Gossain, 1. L. R.A Cale, 13 8. COC) 2 CL RR, ave. 

In Obhoy Churn Mustafi vo Uma Churn Muatafi, 1 Co. R., 362, 
a will, which was contested on the vround nilewea by the caveator that 
the testator was not conscious at the Gime of making it, bere an 
endorsement thereon made by the Registrar (the will beige registered) 
on the day of its execution, stating that the will had heen acknow- 
ledged by the testator, “Phe Judge admitted the will to probate on 
the streneth of the endorsement alone. ‘The caveatora offered no 
evideuce, and no witnesses: were examined on behalf of those seeking 
probate. Maxaey and Mitters, JF, held, that the Judge ought nut 
to have aduitted the will to probate without taking evidence. 


In the case of Byyauth Shahat ve Desputty Smyh, LoL. R., 
2 Cale, 208; (3S. 0.) 25 WOR, 489, where ihe alleged adopted son of 
the testator applied for probate of the will, the creditors of the perron 
who would have been the heir in’ defualt of adoption came in and 
opposed the grant of probate | bac the Court (Keser and Baaen, dd.) 
beld, that they were not pacties having uy miterest on the eatute of 
the decessed, sud were Cherefore not entidhed to Oppose the grant of 
probate In the ease, however, of Agmudlochun Dutt vo Nelrntton 
Muadle, AC OL. R, 175; (CP LR, a Cule., 360, Mawany, J, 
in giving the judgment of the Court, sail. TP we thought that the 
decision in Jtyjnath Shaukat ve Desputty Stagh went an far aw to hold 
that a purcheser or an attaching creditar could mot apply for revoe 
cation of a probate, we should, as at present advised, refer the point 
to be settled tua Fall Bench, because we should disagree from such 
a ruling.” In Aomudlochun Dutt vo Nelrautton Mandle, the Court was 
of opinion that a person interested by assignment: in the estate of the 
deceased muy, where ao will bas been set up aud proved at variance 
tu bis interests, apply fur the revocation of the probate of the will 
so pet up. 

Any person who can show that he is entitled to maintain @ suit iu 
respect of property over which probate would have eflect, possesses 
a sufficient interest to entitle him to enter a caveat und oppose a grant 
of probate-- Per Piety, J ,in Bhobusoondart Dabee, 1.1L. WX, 6 Cale., 
460. ‘Phas, the mortgagee under a mortgage executed by the next-of- 
kin of Ghe deceased ufter his death, of property which was alleged 
by the widow, who propounded a will, to have formed part of her bua- 
bund’s estate, ia entided ta oppose the grant of probate — Lbid. 

In the exse of Uma Nath Mookerjee v Nilmont Singh Deo 
Buhadar, 7 C. UL, R., 337, (8. © ) E. L. R., 6 Cale., 429, Momugin aad 
Painsar, JJ., beld, that a creditor, who had, prior w the grant of 
probate, attached property to which bis judgment-debtor would 
naturally be entitied as beir of the alleged testator, had such an interest 
du the property of the deceased as ty entitle him to apply under s, 234 
of this Act Sor reeucatiou of the probate fur just cause. Sce 
gp. 2 


ee ~ 
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A person, who is not the next heir, and who has no interest in the 
estate of the testator, has no right to oppose the grant of probate 
or dispute the validity of the will—In the matter of Mee Tsee, 
18 W. RK, 351. 


Costa. —Where the difficnity had been created by the testator him- 
self, the costa of probate and litigation of both parties were ordered to 
come ont of the estute— Charter v. Charter, L. K., 7 H. of L., 3643 
i lower Court, L. K., 8 Ch. D., 278. 


(251. Caveats against the grant of probate or ad- 
ministration may be lodged witht 

against the District Judge or a District 

*" Delegate ; and immediately on 

any caveat being lodged with any 

District Delegate, he shall send a copy thereof to 
the District Judge; and immediately on a caveat 
being entered with the District Judge, a copy there- 
of shall be given to the District Delegate, if any, 
within whose jurisdiction, it is alleged, the deceased 
resided at the time of his death, and to anv other 
Judge or District Delegate to whom it may appear to 
the District Judge expedient to transmit the same. ] 


This section, which, as it] now stands, is incorporated ass. 70 
in the Probate nod Admainistration Act, has been substituted by s. 3 
of the Distiet Delegates Act, Vio of 1881, for the Original seetion (251) 
of this Act, which Ws US follows :—** Cuveats nonist, the crant of 
probate or adunaistration may be dodged with the Distriet Judge > and 
hineditely on a caveat beme entered with the District Judge, n 
copy thereof shall be given to any other Judge to whom it may 
appear te the District Judge expedient to transmit the ss 


252. The caveat shall be to the following ef- 
fect :—* Let nothing be done in 
the matter of the estate of AL B., 
late of , deceased, who died on the 

dav of at , Without notice to 


C.D. of is 


This rection has been ineorporated as a. 71 in the Probate and 
Administration Act, Vo of Psst. 


Form of caveat. 


253. No proceeding shall be taken on a petition 
for probate or letters of adini- 

After entry of ca- ; : ; : 

it, no proceedmg Distration after a caveat against 

be taken on the the grant thereof has been en- 

a Bae anarta affair e > 
tered with the Judge [ur officer] 
to whom the application has been 
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made [or notice has been given of its entry with 
some other Delegate], until atter such notice to the 
person by whom the same las been entered as the 
Court shall think reasonable. 


The words in’ brackets have been added by s. 6 of Act VI of 1951 
(District Delegates Act). 


The section, as amended, is incorporated asa. 72 in the Probate 
and Administration Act, Voof dsst. 


Vader the rules of the Hieh Conet at Calentta, a caveat must he 
supported by affidavit Within crbt dave, stuting the right nod foterest 
efthe eaventor and the grounds of oljeetson te the application. Unless 
such aflidauvit: be so filed, the eaveat will not prevent the orantine of 
probate or detters of adoanistration sand wo affidavit ean be finivd niter 
the eo Ypir: sefberth of eye hit claws without the sprees mT | Ia ave od thee € “oun aa a 
Judee thereof —Delelhambers’s Rales and Orders, p. 274, rule OSs, 


(253A. A District Delegate shall not grant pro- 
District Delegate bate or letters of administration 
whennette gant pro: dm any ease ano whieh there is 
bate op adiuainistration, Santen ol ae tay aie erant, or a 
which it otherwise appears fo hima that probate or 
letters of administration onght not to be granted in 


his Court. 


nation.-—Bv Scontention is understood the 
APPCATANee of any one in person. 0 roby his recog. 
nized agent, or by a pleader duly an ar to net 
ou his els: ult, te pose the procee ‘dine. ] 
This section bas deen added divs 7 oat Net VE of Iss] 


Deletes Net Ptoas inecrporated: aa, 3d an tle Probate aud 
Adimtnsstration Aet, Vooft ESst. 


5 [253B. In every case mm which there is no cone 
Power to tramane fon, but it appears to the 
ctatemment te Deenet District Delesatedoubulul whether 
SP lecdoreMses  -p) ay: probate or letters of adiminis- 
where no contention ‘ 
tration should or should not be 
granted, or where any question arises ino relation to 
the grant. or application for the grant of any probate 
or letters of administration. the District Delegate may, 
if he thinks proper, transmit a statement of the matte : 
in question to the District Judge, who may direct 
the District Delegate to proeced in the matter of 
the application, according to such intructions as 
to the Judge may scem necessary, or may forbid 
3f 


266 SUCCESSION ACT. (Part XXxf. 


any further proceeding by the District Delegate in 
relation to the matter of such application, leaving 
the party applying for the grant in question to make 
application to the Judge. ] 

This section has been added by s. 7 of Aet VI of 1881 (District 


Delegates Act). It has been incorporated as 8. 74 in the Probate aud 
Adsuinistration Act, V of © 


[253C. In every ease in which there is con- 
Procedure where tention, or the District Delegate 
cre is contention or 18 Of opinion that the probate or 
trict Delegate Jetters of administration should 
Pree et, be refused in his Court, the 
ters of administration 4 
Fhould te refused in petition, with any documents that 
ee may have been filed therewith, 
shall be returned to the person by whom the appli- 
cation was made, mn order that the same may be 
presented to the District Judge, unless the District 
Delegate thinks it necessary, for the purposes of 
justice, to impound the same, which he is hereby 
authorized to do; and in that ease the same shall 
be sent by him to the District Judge. ] 
This section has been added bv a. 7 of Act VI of 1881 (District 


Act. Ttisa incorporated ass. 75m the Probate and Adii- 
Act, Voof 1ssl. 


254. When it shall appear to the Judge [or 

Grant of probate to District Delegate | that probate 
be under seal of the of a will should be granted, he 
ae will erant the same under the 
seal of his Court in manner following :— 


ae Judge of the District of [or 
Delegate appointed for granting 
probate or letters of administra: 
tion in (here insert the limits of the Delegate's juris- 
diction), | hereby make known that, on tire 
day of in the vear , the last will of 
, Inte of ; ‘a copy whereof 
ig hereunto annexed, was proved and registered 
before me, and that administration of the property 
and credits of the said dee sased, and in any way 
concerning his will, was granted to , the 


Form of such grant. 
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executor inthe said will named, he having under- 
tuken to administer the same, and to make a true 
inventory of the said property and credits, and to 
exlibit the same at or before the expiration of a 
vear next ensuing, and also to render a true account 
thereof.” 

The wards in brackets have been inserted by ss, 8 and 9 of Act VI 
Of P88) (District Delewates Act), 


The section, as amended, ling heen incorporated ass. 76 inthe Pro- 
Date and Aqduitiuistration Act, Voof Psal. 


Upon a boud fide appheation for probate af a will, it ia not the 
vince of the Court te whieh the apphieation is omade te ge Inte questions 
with reference to the power of the testator to make a disposition of the 
property et wlach the will parports to dispase --Manhu Aver v, Somorun 
Thaknr RCL R87, following Behary Lall Saaedyal vo Jugen Mohun 
Chie sin, L.. K.. 4 Cale ‘ ] . ae »2 (*, ly I ‘ 422 See Komallochun 
Datt vy. Nuretton Mandle, Lo LR, 4 Cale, 860, (8 C1 4 CLR, 175, 


255. And wherever it shall appear to the Dis- 

Grant of Jettec? of trict Judge [ur District Delegate | 
ndimninistration ote be that letters of administration to 
wider seabof Court the estate of a person decensed, 
With or without a copy of the will annexed, should 
he granted, he will grant the same under the seal of 
his Court in manner following :— 

ae , dudve of the district of 
for Delegate appointed — for 
ranting probate or Jetters of 
adiministration in (here insert the limits of the 
Delegates Jurisdiction|, hereby make hnown that 
on the day of letters of adminis- 
tration (with or without the will annexed, as 
the case may be) of the property and credits of 

, late of , deceased, were 

granted to , the father (or as the 
case may be) of the deceased, he having undertaken 
to administer the same, and to make a.true inven- 
tory of the said) property and credits, and to 
exhibit the same in this Court at or before the 
expiration of one vear next ensuing, and also to 
reuder a true account thereof.” 


Form of such grant. 


The words in brackets have becn inserted by sa 8. and 9 of Act VE 
of 1881 (District Delewntes Act). 

The section, as altered, is incorporated as s. 77 in the Probate 
Aduwinistrauiun Act, V of 1881. 
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Formerly, the grant of letters of administration was “ of the goods, 
* gud credits; see Belchambers’s Rules and Orders, p. 274. 


“ 956. Every person to whom any grant of admi- 
; nistration shall be committed shall 


Achninistration- vive a bond to the Judge of the 
pee District Court to enure for the 
benefit of the Judge for the time being, with one 
or more surety or sureties, engaging for the due 
collection, getting in, and administering the estate 
of the deceased, which bond shall be in such form 
as the Judye shall, from time to time by any general 
or special order, direct. 


Contrary te the practice in England, it has been held by the High 
Court in Gilentta, having regard to the definition of ‘probate ins. 3 
dud to the words of this seetion, that excentors, as well as) adminis- 
troters, are dinhle to give seeuritv— dn the matter of Juggodishart 
Dube I. IR 7 Cale os; (s (.) s(.L R397, ’ 

It seems, however, that thas been the uniform practice previonsly in 
the Theh Court, Culeutta, to erant probate without taking a bond from 
the executors; and tu the case of Ran Bahadur Sughv. Moharanee Raj- 
rap hor AC Lh. 1, d98, where at was asked thar the grant of probate 
should be conditional apun the executor tarnishing security, the Court 
(Aisstit and Brotouros,, dd. oretused to depart from that practice. 


The Madios (heh Court considered that a bond could not be taken 
froma person to whom probate was eranted—Proceedings, Deeember 
Ylnd soo, 3 Mad TEC. ho, Appx., X. 

Notwithstiunding the  decmions upon this seetion it does net seem 
too hive been the intention oof the Leaishiuture to depart from othe 
tule of Boghsh daw ia framing the seetiou ; foro in the Statement 
of Objeets and Reasons ta the Probate and Adininistration Act, 
Voot US8d, the Lesal Member of the Couneil save t * bhe Indian 
Suceesstan Net, following the Paredlish lev, provides for the tukine of 
secuuity for the due discharge oat tis ofliee only fromoan aduunistrater, 
1 Lretires Considered that, mothe case of an eXereulor, Wheoods seleeted by 
the Cestator fiuself, such svourity can sately be dispensed with! 

Inthe Probate and Adiministration Av t, however, it has been thoueht 
Necessary ta give the Court dieerctian to take security. even frome an 
executor, on the gronud, it] seems, that, amenyst the classes to which 
that AcCapples, cases, it was apprenended, might occasionally ecear in 
Which it might be expedient that seennty should be given. See 
sp. 78 of chat Act, which in other respects follows s. 256 of this Act. 

The bend te tee torm adopted under the section by the High Court 
in Calcutta ts new given tothe Chief dustice, and extends to the whole 
estate Belclambers’s Rules and Orders. p. 274. 


2 257. The Court may, on application made by 
petition and on being satisfied 
that the engagement of any such 
bond has net been kept, and 
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upon such terms as to security, or providing that 
the money received be paid into Court, or other- 
wise as the Court may think fit, assign the same 
to some person, his executors or administrators, 
who shall thereupon be entitled to sue on the said 
bond in lis own name as if the same had been ori- 
ginally given to him instead of to the Judge of 
the Court, and shall be entitled to recover thereon, 
as trustee for all persons interested, the full amount 
recoverable in respect of any breach thereof, 

This seetion ix) ineorporated ons os. 79 in’ the Probate and 
Adininistraton Act, Voooet bssi. it follows the dauguage of the 
Bnelish Act, ZO umd 2b Viet oe. 778 85. 

In Jn the Goods of Saunders, & All TE CLR. G24 petition Wis 
prese ‘nted for the transfer of an administration-bond moder this «etian, 
on the allegaution that) the adiomisteateax head refused to pay cere 
tain moneys due to the pentioners on a promissany mete given to thea 
by the deceased ‘Lhe Canurt (Pianson and Taanin. dd) were of 
Opinion, thi; att Woes corpbpetert fo tthe wn opeden nasianing the Seerrncd feu af 
empowering the assmnee fo sue pen ats teastee fer the benetit: of 
creditors, bat inasmuch as it appeared that the assets in the liands of 
the administragi x were sufficrent to pay off the note, the fiual hearing 
of the petition was postpone sdoaateloa saat shouted cach heron diate dit on 


the rate se hy Mar sAaeean Ne LSrouke Ni. so Il, Jd, oe und NM. on Aa) ’ In the 
Goods of Sones 3201, Jo. 2. and M eo: 


258. No probate of a will shall he era 

Penbite net te he Whtibafter the expiration: of SEVEN 
granted ounul ater Clear davs, and no letters of 
severrdasss and letters adpatmistration shall be oranted 
of acdiungistration une : : ‘ ; . 
‘stock: Csanioenalase: until after the expiration of four- 
from the testator s or teen clear dave, {rom the dav of 
litestate’s death, 
es sei the testator or intestate’s death. 

This seetion bas been ineerporated as oa. 60 in the Probate and 
Adtuinistration Act, Woof PSs], 

It wonld seem that letters of administration with the will annexed 
may, under this section. be wranted after the expiration of seven clear 
days from the death of the testutor—Jn the Goods of Willaon iL R, 
PCale . 140. Phere Pueve. Fo. deta, that soletters of adimituatravion ’ 
did nut inclade letters of administration with the will annexed. 


f 259. Every District Judge [er District Delegate] 
7 - shall file and preserve all original 
ate Ep Sel vee wills of which probate or letters 
»or letters of ade Of adiministration with the will 
ion with wil  onnexed may be granted bv him 

have been - » Oe ae 
among the records of his Court, 
until some public registry for 
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In cases where a will is contested, the Court is bound to consider not 
only whether the alleged will was exeouted by the testator, but whether 
the will is valid or invalid, and whether probate of the will ought to 
be granted. Every consideration which ought to induce the Court to 
refuse probate of the will must be taken into acconnt— Annoda 
Dabiv. Jugutmoni Dabi, 6 C. L. R., 176; see Saroda Soondurce 
v. Afuddun Mohun Shaha, 24 W. K., 


Probate, revocation of.—A grant of probate muat be contested by a suit 
in the Court out of which the grant isaued, and it must be contested 
before the Court sitting asa Court of Probate, aud not in the exercise 
of its ordinary civil jurisdiction Mayho v. Williams, 2 All. I. C, 
K., 268. 


Where probate has been wrongly granted, the proper course is to 
apply to Court by which it has been granted to revoke the probate. 
In that cnse the executor and the other persons who have acted upon 
the faith of the probate are protected by x, 262 af Sacecession Act. ‘The 
grant of probnte ian decree of Court which no other Court can set 
aside except for fraud or want of jurisdiction— AKomallochun Dutt v. 
Nilrutton Mundle, 1. L. R., 4 Cale, 3603 (S.C) 40. L. Ry 173, 
Marxsr, J. 


who seek to contest a will must prove an interest to entitle 
them to a locus stand: tn the Court. A lecatee, it seems, haa a sufficient 
interest to maintain a sure for revocation of probate— Mayho v. Wil- 


dreams, 2 All. HEC. R., 268. 


The person objecting must be defendant. Accordingly, where the 
father of an infant objected to provate on belialf of an intiunt without 
having obtained permieson of the Court to institute proceedings on 
behalf of the infant, it wax held. Giat the infaat bad ne right upon the 
death of dis futher to appeal avin the order made — Vriamoyt 
Datta v, Jogodeshuri Dabia, 1. a. he, 3S Cule., 4560; (5. 0) 9 C. 1, 
361. 


A Hlinda, before the passing of the Hinda Wills Act, could not) be 
called upon to prove a will in solemn forin, untewe he had applied for 
probate and thus aubmitted to the jurtsdiedion of the Court—Ja re 


Tirucalur K. Munda, 1) Mad. H.C. KK. © 


262. Where anv probate is, or letters of admi- 
histration are, revoked, all pay- 
avment to exceu- ; : “ ‘ re . 
tor or administrator Ments bond fide made to any 
before probate or let- executor or admunistrator under 
revoked. : . ; 
before the revocation — thereof 
shall, notwithstanding such revocation, be a legal 
discharge to the person making the same; and the 

:; exccutor or administrator who 
Right of such exe- 
tor or adornistrator Shall have acted under an, 
to recoup bimeclt for reyoked probate or adiministra- 
payments. . ‘ : : | ° 
tion may retain and reimburse 
himself in respect of any payments made by lim, 
which the person to whom probate or letters of 
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administration shall be afterwards granted might 
have lawfully made. 


263. Every order made by a District Judge 

by virtue of the powers hereby 

Appeals from orders aS tis : - 
made by District dudve COonferred upon him, shall be 
under powersconterted subject to appeal to the PHigh 
by this Act. Court under the rules contained 
in the Code of Civil Procedure applicable — to 
appeals, 

This section has been inecrpo ated as 8.86 in the Probate and 
Administration Act, Voof Ts&]. 

Where, after an ‘applention for probate had been granted on an 
objection tiade, a subsequent order was passe ‘dthat the case be reopened, 
that probate be suspended “fora certain time,” and the executor bring 
in his evidence to prove bis right to obtaim probate, —it was held hy 
Gianna, ©. Fooand MeDostan, J J that there was no appeal from the 
orde r— Brajonuth Pal ve Dasxmoney Dassee, 2C T Re bsg. 

An order made by a Distiiet Judge on an application for probate 
nat being afinalorderunder this section, cannot be referred for the 
opinion of the Hash Court under s 617 of the Code of Civil Procedure, 
Act N oof UST? -ln the Quads of Monohur Movkerjee, lL. LL. 
5 Cale, 760; 6 CL DL. Re 225. 

But when n rele renee Was ae tunlly nas ade, the Hiech (" our, ay Q Cc ourt 


of eooreiarreal parisclic Chou (see next section), de alt with it us au oliginal 
appheation —Lbad. 


\ or) 


* 264. The High Court shall have concurrent 
_ Jurisdiction with the District 
fcuaiut Wet Court, vudee in the exereise of all the 
pewers hereby conferred upon 
the District Judge. 
This section lias been incorporated us os. 87 in the Probate and 
Adnunistration Act, Voot Psst, 


Asow Court of concurrent qarsdietion, the High Court dealt) with 
raocase whieh liad) been tiaproperty referred to at, anders. 617 of the 
Civil Preeedure Code, os nw District Judee— Ja the ea Yi VMonohur 

vkerjee, LL, 5 Cale. reais Cm Ay Oa dae de 228 


PART AXAIL* 
OF EXECUTORS OP THEIR OWN WRONG. 
265. <A person who intermeddles with the estate 


Executor of hisown of the deceased, or does any 
i: other act which belongs to the 


Re nl ee LUTE PRES mre e ns Rte eae Fem 





ee 


* This Part buns not been incorporated in the Probate and Adainis- 
tration Act, V of 1331. 
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Cd 


office of executor, while there is no rightful executor 
or administrator in existence, thereby makes himself 
an executor of lis own wrong. 


Exceptions. First. —Intermeddling with the goods 
of the deceased for the purpose of preserving them, 
or providing for his funeral or for the immediate 
necessities of his family or property, does not make 
an executor of his own wrong. 


One who, being neither executor nor administrator, mntermeddles with 
the estate of a deceased person, ts called au executor of lis own wrong, 
or nan executor de son tor 


A very sheht circumstance of intermeddling with the good« of the 
testator will make a person exceutor de son tort, "Thus if aman sella 
anvoof the gouds, orif he takes the goods to satisfy laa own debt or 
legacy, or demands the debts of the deceased. or makes aequittances for 
them or receives them, he will become um executor de son tort ~Wil- 
fiams on Executors, 260 —263. 


So, if a man pays the debts of the deceneed with the money of the 
decensed or carries on the business of the deceased, or af he sue as 
executor, Or Ton an acton brought agaist him us execator he plead 
in that character, this will make bun an executor de son lort—Wilhiames 
on Executors, 263. 


second.—Dealing in the ordinary course of husi- 
ness with goods of the deceased recetved fron 
another, does not make an executor of his own 
wrong. 

‘There are manv acts which a stranger may perform without incurs 
rng the hazard of being tivelved incan executorship de sou tart, such 
ns docking up the goude for preservation, directing the funernh ins 
tnannerc suitable to the estate which mms det. and defraviog the expennen 
of such funeral out of the decensed’s eflvets, making anroventory of the 
property, feeding lis carte, repairing digs houses, or provid 
for his children — Willams on Executors, 265-2 


ILllustrations. 


(a.) A uses or gives away or sells some of the goods of 
the deceased, or takes them to satisfy his own debt or lewacy, 
or receives payment of the debts of the deceased. He is 
an executor of his own wrong. 


) A having been appointed agent by the deceased in 
lifetime to collect his debts and sell his goods, continues 
to do so after he haus become aware of his death. He ts 
an executor of his own wrong tn respect of acta done after 
he has become aware of the death of the deceased. 
(c.) A snes as executor of the deceased, not being such. 
He is an executor of his own wrong. 


In the case of Paull v. Simpson, 9 Q. B, 365, where a lessee 
intestate during the term, and his widuw entered without taking out 


Pe ie 
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administration aud paid the rent, and afterwards her son-in-law took 
the premises with her concurrence and with the assent of the landlord, 
and paid rent and continued to occupy during the remainder of the 
term, it was held, that although the widow might have been chargeable 
as executrix de som tort, her son-in-law had not made himself executor de 
son tort by taking the premises from her— Willams on Executors, 267. 


In Williama vy. Henles, Ts ROC. P., 177, it appenred that, in 1810, 2 
lense for 614 years was granted by the predecessors in title of the plain- 
tiff to one ° W. G., his executors, administrators, and assigns.” In 
lela A. G. died intestate. His widow administered to his estate and 
remained possessed of the estate till her death in 1843. After her 
death, G28. 7, the father of the defendant, who had married a danghter 
of HL G., without any administration, took possession and received the 
rent, paying the ground-rent, and he continued to do so till his death in 
18460 Afterthedeath of G. S. 7/7, the defendant reeeived, and continned 
to receive, the rent, paying the ground-rent and dividing the balance 
between the two sisters and fimself ono further aduwinistration baving 
been taken out. THe continued to do this down to the expiration of the 
lense, when be delivered ap the premises to the plaintiffs out of repair. 
The Court was of opinien, that che defendant had done more than the 
defendant in Pauld vo Sonpson, and was exceutor de sou turtof the term, 


If a man take the goods of the deceased by mistake supposing them 
to be his own, he will not be executor de son ort (Willis on Executors, 
268); nor if he take themas agent for the rightful executur—aid. See 
Syaenv. Sykea, LR. 6 COD, 13. 


If an exeentor de son tort hinds over part of the property, of which 
he has wrongfully possessed himeelf, to a second person, that person 
may powibly be sued an equity, but he t not liable as executor de san 
tor(— lilly. Curtis, Lyd Bg 9050 Pandd v. Sempson, 9 Q. BY 3865, 
An executor de son dorteannot discharze himself unless be hands over 
the property to the rightful representative before an aetion is brought — 
fieliv. Curtis, LR. Eg, 90.) Soanequity, if an executor ex prove 
so settled account with the rightful representative before suit, itis a 
sullicient answer to a bill in equity agaist hin for an account — Lbud, 


266. When a person has so acted as to become 

Liability of an exe. #8 exccutor of lis own wrong, 
cuter of bis own heis answerable to the rightful 
WLONE executor or administrator, or to 
any creditor or legatee of the deceased, to the 
extent_of the assets which may have come to his 
hands, after deducting payments made to the right- 
ful executor or adumnistrators, and payments made 
in a due course of administration. 

Where a man bas so acted ax to become in law an executor de son 
tort, he thereby renders himself liable not culy to an action by the 
rightful executor or administrator, but also to be sned by a creditor of 
the deceased or by a legatee ; fur an executor de son tort has all the 


liabilities, though none of the privileges, that belong to the character 
of exccutor— Williams on Executors, 269, 

He may be sued to the extent of the specific assets he has received, 
although there is no legal personal representative — Coole v Whiting - 
toa, LL. R., 16 Ry. 538. following Rayaer vo Avekler, L. R. 14 bg., 
7" wand dissenting fiem Cary vo Malis, L. B15 Eg., 79. Le is only 
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i” 


Lnble, however, to the extent of the goods which he has administered -- 
Williams on Executors, 271, 


The agent of an executor de son tort does not discharge himself by 
accounting in respect of lis dealings as agent with the deceuned’s 
estate, to his principal ; for the rule, that the possession of an agent is 
the pocsession of a principal has no application to the eave of no wrong. 
doer—Sharland vo Mildon, 5 Ware, 469, “There A, who was employed 
by the widew of the textater to collect the debrs due to the estate, 
collected the debts and pail the money over to the widow, believing 
abe waa the adminiatratrix, The widow died without having obtained 
letters of ndministention, and it was beld, that 4, not avian accounted 
to the legal representative of the testator, was liable as executor de son 
tort 


In England, an executor de son tort cannot give in evidence under 

plene adaunixtrarit, or specially plead a retainer for his own debt, for 
otherwise the creditors of the deceased would) be running a race to 
take possession of dis goods without taking administration to him— 
Williams on Executors, 273 Under this Aet (sees, 282, evfra), an 
executor has ne right of retainer for lis own debt in preference to 
other debts 


The net of an executor de son tort is good ayainst the true represen. 
tative only where itis lawful, and such an act ax the true representa. 
tive was bound to perform ime due course of administration ~— Duckley v. 


PART ANXIIT. 
OF THE POWERS OF AN EXECUTOR OR ADMINISTRATOR. 


967. An exeeutor or administrator has the same 
power to sue in respect of all 
In reapect of causes : : 
of netionaurvivine the eattses Of action that survive the 
deceased. and to distrain for all 
rents due to himoat the tine of 
lis death, as the deecased had 
When living. 


die ut the time of his 
death. 


Phis seetion hae deen tneorporated os oa. #8 oan the Probate and 
Adaunistration Act, Vooof 


By «, 44, Rule (4) of the Civil Procedure Cade, Act X of 1877, it 14 
provided: & No claim by or against an executor, adintatsatrator or heir 
rea techy, steal bee joined with chats by oe neainst lio personally, unless 
the last mentioned claims are alleged to anae with reference to the 
estate inc respect of which the pluantul® or detendant aucx, or is sucd as 
executor, administrator or beir.” 


By s. 179 of this Act, supra, the whole of the property vests 
in the executor or admiuiatrater as such, and by 6. 457 of the Civil 
Procedure Code itis provided, that, ‘in all suite concerning property 
vested in. an executor or glaiusetratne, the executour or fnliwiralur 
shall represent the persons beneficially interested in the property, and 
that it shall not ordinarily be necessary to make such persona particn 
tu the suit; but that the Court may, if it think fit, order them or 
any of them to be made such parties.” 


276 SUCCESSION ACT. fPart XXXIIE 


268. All demands whatsoever, and all rights to 

wrosecute or defend any action 

Demands and rights or special proceeding, existing in 
of action in favour of : : 

or agninat deceased, favour of or against a person at 

toand against the time of his decease, survive 

utor or adim~ ty and against his executors or 

adininistrators ; except causes of 

action for defamation, assault as defined in the 

Indian Penal Code, or other personal injuries not 

causing the death of the party; and except also 

cases where, after the death of the party, the relief 

soucht could not be enjoyed, or granting it would 

be nugatory ; 


Tllustrations. 


(a.) Acolligion takes place on a railway in consequence 
of some neglect or default of the officials, and a, 7 
in severely hurt, but not so as to cause death. THfe after- 
wards dies without having brought any action, The cause 
of action does uot survive. 


(1.) A suer for divorce. A dies. The cause of action 
docs not survive to his representative, 


This section has been incorporated ass. 89 in the Probate and 
Adminixtiation Act, Woof 18st, omitting illustration (6), 


Act ATL of 1855 provides, that executors may sue and be sued in 
certain cases for wrongs committed ino the lifetime of a deceased 
person, See Powell vio dtees, 7 AL and Bh, 426. and Richmond v. 
Nicholson, & Scotts Cu, 134. See 3oand 4 Will, PV, e. 42, s. 2. 


Act NUT of 1855 further mukes provision for suits fur compensa- 
tion to families for tors occasioned by the death of a person cnused 
by actionable wrongs. ‘Phat Act corresponds with Lorap € AMPRELI.’s 
Act, Yand Lo Viet: e 93. See Acts NLL and ALLL of 1855 in extenso, 


Section 438 of the Civil Proeedare Code provides: % Where there 
are several executors or administrators, they shall be made parties ton 
suit ayainst che or more of them, provided that executors who have 
not proved their Cestatec’s will and executors and administrators 
bevand the loeal limits of the jurisdiction of the Court need not be 
made parties,” 


269. An executor or administrator has power 
to dispose of the property of 
Power of executor : ss 
or administrator ta the deceased, either wholly or in 
of deceased's part, In such manner as he may 
think fit. 
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Lllustrations. 


(a.) The decensed has made a specific bequest of part 
of his property, The executor, not having assented to the 
bequest, sells the subject of it. The sale is valid. 


Lorp Str, Lronarps, in his Preatise on Vendors and Purchasers 
(Vol. TL, p. 56, 9th edn). considers it doubtful whether it) is 
safe to take ans assignment af a specific legacy from the exe. 
cutor without the concurrence of the specific leaatee, lest the execator 
should have assented to the bequest, and he cites Tomlinson vy, Smath, 
Finch, 378; see s 293, fra, But Mr Coote “Morta., 178 n, Ce) 
observes, that this was oaicase of cross fraud. und concludes frem al 
the cases, that if'a purchaser or mortgagee shull dond fide deal with an 
executor within a reasonable tine after Che testator’s death, and obtute 
wssession oof the maninents of tle, a specitic legatee would never 
Ve permitted at law onan equity to setup the executors ascent nent 
the sale or mortgage, for by sdeoand delivery the title of the pure haser 
Or mortgagee os complete, However, the general rule cer thinly ix, that, 
at law, the Gtle to any specific thing bequeathed: rests upon the wssent 
of the executor absolutely iu the legatee | And even ain equity, if the 
levater, after the vssent, were to astra Cora bona file pure haser. the atle 
of the ussivnee would be better than that of any subsequent purchaser 
from the executors— Williams on Executors, 988 note (Ct). 


A pucchager, however, cannot deal with an executor for the purchase 
of a chattel specifically bequeathed, af the purchaser have notre that 
there were no debts of the testater, or that they have since been dis- 
charged — Ewer vy. Corbet, 2 POW. 140) Lewin on Trusts, 419, 


(b.) The exeeutor, in the exereie of his 
mortgages a part of the mumoveable estate of the 
The mortyayve is valid. 


This section has been incorporated as 8. 90 in the Probate and 
Adinmustradion Act, Voof Test, bac with muportant alterations making 
the consent of the Court necessary to every disposition of the property 
made by an executor or administrator, 


It embodies the Jawan Bogland as to personnlty, Generally speak - 
py, an executor or adainintrnter In his own Lifetime muy dispoxe of 
and alien the aseety of the testator > he hus abselate power over Chem 
for this purpose, and they a be followed by the creditors of the 
deceased — Whale v. Booth, JK 625 0 In that ease Logo Manse 
Fiecyp «nid s—" dt would be Cad if it were otherwise, for then 
no one could deal with an executor ” 


So an exccutor or administrator may mortgage the asseta—See Wil- 
Hams on Executors, 938 ; 0 Mead 0. Orrery, & Atk., 259. He may also 
pledge a part of the uaeitn for the purpose of better enabling him to 
administer the estate, and if would seem that the pledgee may nell the 
things pledved if they are net redeemed within the proper tine ~ Wil- 
Hiains on Executors, 939; Russel vy. Platce, 16 Beauv, 28-29. 


A purchaser from an execentor is wet bound to see to the application 
of the purchase-money — We Leod 9. Diummond, V7 Ves, 154. 


In Seoth v. Tyler, 2 Dick , 725, Loan Taurgtow anid :—<* Tt is of great 
consequence that no rule should be laid down here which may impede 
executors in their administeation or render their dispomtions of the 
testator’s effects unsafe or uncertain to a purchaser, Tin title 1s complete 
by sale and delivery: what) becomes of the price is no eoncern of his, 
Vis observation appties equally to wortgages or pledges, und even to 
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the present instances where assignable bonds were merely without 
assignment "—See Williams on Executors, 939. 

The power given to an executor by this section, it is to be observed, 
ia unqualified. He may dispose of the property of the testator as he 


thinka fit. 

In the care of a will made, after the Succession Act came into force, 
by an Englishman domiciled in India, charging the testator’s estate 
with the payment of debta, the executors borrowed money wherewith 
to discharge debts incurred by them in the administration of the estate ; 
and in their eapacity of executors gave a bond for the repayment of 
the amonnt borrowed ona particular date, and at the same time mort- 
vaged all their right tithe, and interest In certain real estate of the testator 
as further security, giving a power of sale on default being made to the 
mortgagee, Ky a third instrument, they further constituted — the 
lender their true and lawful attorney to sell the real estate mortanged. 
Defaule having been made, the mortgagee, under such power-of-attorney, 
conveyed the real estate and all the estate and interest of the executor 
therein, free from the mortgage, toa third person in consideration of 
astm of Re. 35,000, The purchaser, who was resisted in his attempts 
to yet possession by one of the lecatees of the testator, brought a suit for 
n decluration of bie title and for possession of the property comprised 
in the conveyance, The legatee contended that the executors had no 
authority. te confer a power of snle ; but a Full Bench of the High Court 
at Allahabad held) (Sroantr, ©. J. dissenting), that the executors had 
such a power under a, 269 of the Enaian Succession Act, and that the 
conveyance was necordingly valtd and operated to transfer the property 
to the purchaser— Seale ve Brown, 1. LF R., 1) All, 710. See 
Russel vy, Plawe, 18 Boav., 2135 18 Jue, 254; 23 1. 6, Ch, 44. 


Where an executor, in order to snve the estate from sale in execution 
of a decree against lus testutor, raived a loan upon a mortgage of the 
testator'’s estate, id was held, that even if the executor had funds with 
which he night bave paid off the decree, the mortgagee’s claim was 
good, unless he knew of the existence of such) funds, or might, by the 
exercise of ordinary diligence, have known of them—Aalee Narain Roy 
Chowdhry v. Ram Coomar Chand, W. 2. for 1864, p. 99. 


Hindu Lae —Vhe executor of the will of a Hindu, to which the 
Hindu Wills Act did not: apply, took nothing from the grant. His title 
was founded solely and simply on the will; see Sharo Bibi ve Raldeo 
Dass, VB OLR. O.C. 245 Trruralur vo Nerustnappa Mudalt, 1 Mund, 
HE. 59. In Sromate Jaykalt Debev. Shilnath Chatterjee, 2 BOL. R., 
QO. 0. 1, Paka, J. said so [ets clear that probate does nes confer upon 
the executor ofa Hindu will any personal rights of property analogous 
inany way to an Boyglsh estate or interest. The will gives him just such 
powers of dealing withthe property comprehended im it as its words 
expreas, atul no more.” See Sreemutty Dossee vi Turachurn Coondoo 
Chowdhry, Bourke, Part VIE, 4850 HMonooman Prasad Pandsy vo Musat. 
Bahoee Munray Kaniwarce, 6 Meore'’s 1A. 393. See Lal Chand Ram- 
dgal vo Gamtibat, 8 Bou H.C) R150, 151; and Dhun Rav. Broagh- 
ton, 1S BLL OL CL, 7. 


In the case of Greender Chunder Ghose vy. Mackintosh, 40.1. R., 
194, Ponvirex, J. held, that although neitherin the case ef the heir, 
nor of the devisee of a Hinda, has there been a distinct statutory provi- 
sion as in England, that lands may be followed in the hands of a pur- 
chaser unless he were a bond fide alienee, the question as to how far 
Innds purchased from a Hindn heit or devisee are liable in the bands of 
the purchaser stands on the same ground asa similar question under 
English Jaw. By that law property boad Ade aliened before action 
brought can be followed inte the posseasion of a purchaser from the 
heic or devisee, if itcan be proved that the purchaser knew (1) that 
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there were debts of the ancestor or testator lef unsatisfied; and (2) 
that the heir or devisee to whom he paid the purchase-money intended 
to apply it otherwise than in payment of just debts. See t Will, 1V 
c. 47, and 3 and 4 Will, [V,c¢. 104; Corser v. Cartiryght, LR, 7 bi. 
and [., App., 731. ‘The decision of Pontirex, J. was appealed against, 
but the Appellate Court lett the decision, so far as this point is con- 
cerned, untouched. 


Where an executor takes possession of a testutor's property under 
a will containing a void residuary devise and bequest, hts DORSCMMION 
may, from the very commencement, be adverse to the heir-at-law who 
Claims the residue as on an intestacy — AAderodemoncy Dossee ve Door- 
gamoney Dossee, 20. L. R, U2 5 and 3 CLL R305, 


Ifa testator appoints persons to be his executors and trustees, and 
directs them to do certain acta which can only be done by the owners 
Of his) residnary estate, the trustees will take Chat estate, though there 
be no express devise to them — 7reepourasvundery Dussee vy. Deben- 


dronath Tagore, 1.4. R., 2 Cale., 45. 


270. If an executor or administrator purchases, 

Purchase by exe. either directly or indirectly, any 
eutor or administrater part of the property of the 
of deceased's property. deceased, the sale is voidable at 
the instance of any other person interested in the 
property sold. 

This seetion lias been incorporated ax is. OL in the Probate and 


Administration Act, V of 188). 


An executor or administrator shall not be permitted, either i 
diately or by means ofa trostee, toe be the purchaser from himeelf of 
any part of the assets, but shall be commdered u trustee for the persona 
miterested in the estate, and axball wecount for the utmost advantage 
made by him of the sabject so purchased — fall v. Hallet, 1 Cox, 134. 


The same principle applies to an executor de son tort 


An executor ought not te take an assignment of a legacy from a 
lewatee under the will, and it «eeme such an assignment is void. See 
- na 


Vaughan v, Heselune, 1. L KR. 1 All. (P8.), 753. 


O71. When there are several executors or 
administrators, the powers of 

Powers of several ‘ 
executors or adminw- 2] nay, in the absence of any 
by direction to the contrary, be 
i exercised by any one of them 
who has proved the will or taken out administration. 


Lllustrations. 


(a.) One of the several executors has power to 
a debt due to the deceased. 

Jacomb v. Harwood, 2 Ves, Sen., 267. 

(4.) One has power to surrender a lease. 

(e.) One has power to sell the property of the 
moveable or immoveable. 
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(d.) One has power to assent toa legacy. 


(e.) One has power to endorse a promissory note 
payable to the deceased. 


(f.) Thewillappoints 4, B, C, and D to be executors, 
and directs that two of them shall be a quorum. No act 
ean be done by a single executor. 


L 
This section has been incorporated as 8. di in the Probate and 
Administration Act, V of 1881. 


Acvording to 8. 184, supra, when several executors are appomted, 
probate may be granted to them all simultaneously or at different 
times. Sees. 438 of the Civil Procedure Code, Act X of 1877. 


Co-executors, however numerous, are regarded inlaw as an indivie 
dual person, and by consequence the acts of any one of them in respect 
of the adiministration of the effects, are deemed to be the acts of. all, for 
they have all a jomet and entire authority over the whole property—— 
Woillinins on Executors, 950. In England also it has been held, as it is 
expressly aid down in this section, that the position of one of several 
administrators is the sume ous that of one of several executors— Wid 
land v. Feun, cited 2. Ves. Sen. 267. Although where executors join 
ina personal contract, they are bound ino the same way as other 
persons in whom the property is vested, and although one may dispose 
Of the assets sooas to bind the others, they cannot severally make a 
hew contract so as to bind each other—fer Lorp AninGesr, C.B., 
in Durner v. Hardey, 9 Mand W., 773. 


Hlustration (f) to Chis section muy be taken as an illustration of a 
direction to the contrary, controlling the Operation of the section, 
As pointed out by Mir. Stokes in his edition of the Succession Act, 
p. 173, the section taken with this dHustration will render it unsafe for 
any one to deal with a single executor, unless le sees the probate and 
ascertain edher that no other executors were appointed by the testa- 
tor, or that the will contained no such direction as that mentioned in 
the illustration, 


One of several executors may settle an aceount with a person ac- 
countable to the estate, and ino the absenee of frand the settlement 
will be binding on the others, though dissenting—Smeth v. Everett, 
27 Benv,, 446.0 See Zurner vo Hurdey, 9 M, aod W., 770; Williams 
on Bxecutors, 950-954; Charlton vo Durham, LL. RR. 4 Ch, 433. 
So also one executor may ussent to a legacy (Williams on Eaxecutors, 
B87), ar grant or assigia term or other property —Sunapson v. Futterudye, 


272. Uponthe death of one or more of several 
a exceutors or aduninistrators, all 
Survival of powers . . 

on death of one of the powers of the office become 


several executors or yested in the survivors or sur- 
aduainistraturs, SiCun 


This section is incorporated as 8. 93 in the Probate and Admi- 
nistration Act, V of 


It is in aceordance with the cases of Flanders v. Clarke, i Ves., 
1,9, and Madson v. Hudson, Cas. Temp. Talb.. 127—See Williams ou 
Executors, 
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273. The administrator of effects unadminis- 
tered has, with respect to such 
Powers of adminie- effects, the same power as 


trator of effecta om- the original executor or adminis- 
aduiinistered. ane - 
“ator. 


; This section is incornorated ass, 94 in the Probate and Administra- 
tion Act, V of 1881. See Williams on Execntors, 8538-9. 


274. An administrator during minority hag all 

Powers of adminis the powers of an ordinary ad- 
trator during minority. wainistratoer. 

This section is incorporated as s. 95 inthe Probate and Admi- 
nistration Act, Vo of 18s. 


As to the powers of an administrator during minority, see a. 


275. When probate or {etters of administration 
have been granted to a married 
mweemeee ole Las all the powers of 
an ordinary executor ov a 

trator. 


Powers of married 
execntux or | 


This cection has been incorporated ag os. 96in the Probate and 
Administration Act, Vo of 181. 
Under this Aet probate or Jetters of: adiminiatration cannot 
to nomarriet woman without the previous comsent of her 
s see ss PRS and TRY, aupra Uider the Probate aud Adini- 
gistration Act such consent is not necessary; sce as. 6 and 13 of thie 
Act 
By s. 429, the Civil Preeedare Code provides :—— Unle oa the Court 
directs otherwise, the husband of a married adiustoptratvix or execu. 
Grix shall not be a party toa suit bv or against lee” The fact thine 
probate or admins tration lias been pranted to a married woman would 
tmply che previeus consent of her husband in cases to which the 
Successivn Act is applicable. 


PART AXAIY. 
OF THE DUTIES OF AN EXECUTOR OR ADMINISTRATOR. 


276. Itis the duty of the executor to perform 
As to deceased's fu- the funcral of the deceased in a 
manner suitable to his condition, 
if he has left property sufficient for the purpose. 
This section, wish slight modification, has been incorporated as s. 97 
ia the Probate and Adoinistrativa Act, V of 1881; sees. 279, | 
38 
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In Mullich v. Mullick, 1 Knapp, 245, where the will of the testator 
ave no direction as to how the ubsequies were to be performed, it was 
Fela, that the Court had only te comsider upon the evidence whether 
the sums allowed for the performance were more than had usually 
been expended at the funerals of persons of the sume rank and furtune, 


See Williuuns on Executors, 972-6. 


277. An exccutor or administrator shall, within 

Inventory and ace SIX Months from the grant of 
count. probate or letters of administra- 
tion, exhibit in the Court by which the same pay 
have been cranted an inventory containing a full 
and true estimate of all the property in possession, 
and all the credits, and also all the debts owing by 
any person or persons to which the executor or 
administrator isentitled in that character; and shall, 
In like manner, within one year from the date afore- 
said, exhibit an account of the estate, showing the 
assets that mav have come to dis lands, and the 
manner in which they have been applied or dis- 
posed of. 

This section hasbeen incorporated as 8s 98 in the Probate and 
Adininistration Act, Voof aad, 


Under 9. 620 of the latter Act, al person applying for probate or 
letters of administration must state the amonnt of assets whieh are 
likely to come to his hands. See Williams on Exeecutors, 97 7- 


According to the rules of the Tigh Court at Calentta, in all cases 
in owhich executors or administrators shall negleet to file their inwene 
tories or accounts for two months bevond the time allowed to them 
by Jaw, the Resostrar is ordered te issue the necessary citations and 
other process to compel the filing of the same and to charge the parties 
tonking dedaule with the costa thereot.— Rale 090, Belcbuabers’s Rules 
and Orders, p. 276. 

Mr. Belehambers, in his note to this rule, pointe ont, that ne citation 
has been pssued by the Reristrar er-officng sinee 1s48, 


Jn Bagland, also, it Beene neither An eNXecutor nor An administrator 

biteanv inventory utdess eited for that purpose at the instance of 

mn party interested —Wilhuins on Excentors, O70; Middleton vy Mushout, 
B Phil) esa. 


(277A. In ull eases where it is sought to obtain 
Inventery to inetade 2 grant of probate or letters of 
Foret inany partof administration intended to have 
ritish India. effect throughout the whole of 
British India, the executor or the person applying 
for administration, after the first day of April, 1875, 
to the effects of any person dying in British India 
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and leaving property in more than one province, 
shall include, in the inventory of the effects of the 
deceased, his moveable or immoveable property 
situate in each of the provinces ; 


And the value of such property in the said pro- 
vinces respectively shall be separately stated in 
such inventory, and the probate or letters of admi- 
nistration shall be chargeable with a fee correspond. 
ing to the entire amount or value of the property 
afiveted thereby wheresoever situate within British 


India. ] 


This section, which was inserted by s 5 of Act NET of 1875, has, 
with shebt verbal alterations, been uieorporated ass. 99 in the Vrobate 
and Achinmisteation Aet, Voof PSsd, 

Che folb wing rale obtatas inthe Heh Court, Cateutta: “Thoallenses 
In which ids sought to obtain ag tabmited grant of probate or letters 
of administration, ttimust be stuted in the petition that, 60 far as the 
Petiuouer hes been able te aseertaim and ds aware, there are one 
property and effects besides those specutied ny requrred by oa, 277A of 
the Indian Succession Act; and the petitioner shall undertake, in case 
of its berg atterwatds found that there ore ether properties and eflects, 
that he will pay the court-fee pavable in respeet thereot, and also in 
the ense of letters of nadmamistiatien, that de wall gave sueh further 
bond (of the nature contemplated tvs 256 of the Succession Act), 
With neurety or sureties as be moayoat any tune be called on by the 
Rewistiuar to give’ --Deichamis rss fiales and Orders, p. 281. 


278. The executor or administrator shall collect, 
with reasonable dilewenee, the 

Duty of  exeeutor : ~ ’ ‘ 
or administrator as te property of the deceased and 
property of, and debts the debts that were dae to him 


owing to, thedecensed oy 


This section has been incorporated as os. 100an the Probate and 
Administration Act, Vo of Tsst. 

If by unduly deleving to bing an action the exeentor or admini- 
trator enabies a deoter of the deceased te avail himself of the Statute 
of Linnitations, he willbe personally bable — Williams on Executers, 290 5 
Hayward v. Ainsey 12 Med, 673. See silustration (4) to a, 328, infra, 

"Phere is no fixed pertod withia which executors and adiinistrators 
must resize ussets outstamdiog Upon Haproper investrent, "Phe pernod 
ut which the Josyisto be calentated depends on the particular nature 
of the property aud the evidence of the case—Miughes vo Empron, 
22 Beav., 18). But an executor will be responsilde af be allow money 
to remain on personal security lupger than is absvlutely necessary— 
Powell v Evans, 5 Ves, 839. 

if the assets are accidentally lost or destroyed, the executer will not, 
in weneral, be liable (Junes vo Lewts, 2 Veu. Sen. 240). [tin otherwise 
where he ought to have sul or converted the wasets, and they are snbse- 


quently lost—Clough v. Bond, 3 M. and U., 497; Fry v. Fry, 27 
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An execntor cannot carry on the trade of his testator except 
for the purpose of winding it up; but he may, and in some euses is 
bound to, complete contracts entered into by his testatur— Collinson v. 
Lister, 2 Beav., 355. 

Where n trader by his will has directed his exeentors or trustee 
to curry on his trade and to employ a speeifie portion of the trust- 
entute for the purpose, the rule is, that although the exeeutor or trustee ig 
personally liable for debts incurred by him in carrying on the trade 
pursnint to the will, he has the right to resort for his indemnity to the 
specvilic assets so directed to be employed, but no further—Jn re Johkn- 
aon, LR. 15 Ch. Div., 548. 


An executor will be personally liable if he Jeave outstanding a 
debt due to the testator fiom a defaulting eo-execntor—Siyles v. Guy, 
I Mac. and G,4z2; Candler v. Tillett, 22 Beav., 257. 


279. Funeral expenses to a reasonable amount, 

Expenses to be paid = Ccording to the degree and qua- 
before all debts, litv of the deceased, and death- 
bed eharges, ineluding fees for medical attendance, 
and board and lodging for one month previous to his 
death, arc to be paid before all debts. 

This section has been incorporated as 8, 10} in the Probate and 
Administration Act, Viof 18st, 

Sees. 276, aupra. 


Under the Regimental Debts Act, 26 and 27 Viet.. c. 57, 8 21, where 
Any property comes into the hands of any Administrator-General 
woder that Act, be slindl administer the snine in wceordanee with the 
previstons of that Act relating to preferential charges; and by s. 4 of 
the Statute, the following classes of expenses and debts, in the case of an 
officer or soldier dying on service, shall be eonsidered preferential 
chuges on hie personal estate and) pavable thereout in preference to ath 
ether debts and abilities, and as among themselves in the following 
order :— 


(1) Espenses of Inst nese and funeral, 


2.) Military debts. And where the death ovcars out of the United 
Kingdom, 


Servants’ wages not exceeding two months’ wages to each 
. vod 


(4) Household expenses incurred within a month before the 
death or the last issue of pay to the deceased, whichever is the shorter 
period, 


s, 5 of the Statute, the surplus anly of the personal property, after 
the preferential charges, shall be decmed personal estate. 


280. The expenses of obtaining probate or 
Expenses to be paid etters of administration, includ- 
next after such expen- ing the costs incurred for, or io 
oes. respect of any judicial proceed- 
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te 


ings that may be necessary for administering the 
estate, are to be paid next after the funeral expenses 
and deathbed charges. 


This section has been incorporated as s. 102 in the Probate and 
Administration Act, V of 188). 


Where n testator directed that his ‘testamentary expenses" should 
be paid out of a speesfied part of his estate, the costa of a suit to 
ndiinister were held to be inelnded under testament ory expensea— 
Penny vo Peany, La. R11 Ch. DL, 440.0 See Miles vy. Harrison, L. R., 
9 Ch. 316, 823: Harloe vo farloe, L. Ru, 20 Ma. 471; Linif Vv. 

‘arrich, L. RA Ch. Div., 984-948. Bat see contra, In re Biel's 
Estate, LW. 1G Eq., 577, 


The term ‘executorship expenses” menane expenses incident to the 
roper performance of the daty of an exeenter, and includes: costs 
Incurred by executors in obtaming the advice of solicitors ar counsel 
ns tothe distiibution of therm testator’s estates also the costs of the 
executors and other parties ino an nction, whether instituted by the 
executors themselves or by a benefieauy, for the administration af the 
estate: also the funeral expenses) oniso expenses incurred by the 
executors for the protection of specie levacies, and payments by the 
execotors in discharge of debte falling due from the testator'’s estate 
after lis death— Sharp vo Link LR 10 Ch D., 468, 


‘Executorshin expenses’ are not distinguishable from * testamentary 
expenses '— ibid, per Jussit, MLK, 


281. Waces due for services rendered to the 
—  deeeased within three months 
Wares for certain ; 
services to be next HexXt preceding his death by any 
pail, and then the Jabourer, artizan, or 
ese servant are next to be paid, aud 
then the other debts of the deceased. 


This section is embodied, with oan alteration, ass. 103 in the Probate 
and Admanistration Act, Voof Leal. 


In England, sach debts as are given priority under this section were 
considered by some authorities to be entitled to a preference among 
other simple contract debts; but simple contract debts themselves were 
postponed unatil after all debts of reeord and by specialty had been 
paidd—See Willtaws on Executors, 1029, note Cf). 


It will be observed that 8, 103 of the Probate and Administration 
Act adds the words ‘according to their respective priorities Gf any)” 
at the end of the section, This seems to lave been sugcested by the 
ense of Nil Komul Shaw v. Reed, 17 W.L., 513; (8. C.) 12 BL RR, 
287. 


As to what persons mav be included in the term ‘domestic 
see Dhamo Sirang v. Upendro Mohun Tugore, 8 Bo LR. 244; 
Bhim Das v. Upeudro Mohun Tagore, 9B. Ls. R., App., 6; and Vithoba 
Mulhuri v, Corfield, 3 Bom. H, C. , Appx. 21, As to ‘labourers’ 
and ‘artizans, see Act XJll of © 
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282. Save as plaka: no creditor is to — a 

.. Weht of priority over another, 

saa te paid by reason that lis debt is secured 
and rateably. = hy an instrument under seal, or 

on any other account. But the executor or admi- 
nistrator shall pay all such debts as he knows of, 
including his own, equally and ratably, as far as 


the assets of the deceased will extend. 


This section is incorporated as 8. 104 in the Probate and Adminis« 
tration Act, V of 1881. 


It does not, it has been held, interfere with the right of 2 decree- 
hoider to have his decree satisfied out of the property of a deceased 
person to the exclusion of other creditors, after deducting the expenses 
chargeable under ss 279 and 281—Nil Aomul Shaw v. lteed, 17 W. R., 
613; (8. C.) 12 BLL. 2, 287. 


The Law Commissioners in their report observe: ‘“ We do not 
propose to extend to India the rule which enables an executor to pay 
any creditor, whether limself or another person, in preference to another 
creditor of equal degree. We have provided that funeral and death 
bed expenses and charges of probate and administration are to be first 
paid, then wages due to any laborer, artizan or domestic servant em 
ployed by the deceased, and that in respeet of no other debt shall a 
ereditor be enutled to a preference either by reason of its being secured 
by deed under seal or on any other account ”— Gazelle of India, July 
Ist, 1864. 


Retainer by Executor,—In England, in the case of Richmond v. White, 
hh. RR. bOCh Dy, 727, where an executor, who was a creditor of the 
testator, claimed (o retain his own debt out of the moucys paid into 
the eredit of an netion by the residuary legatees for administration, in 
priority to the costa of the action and the debts of the creditors, it was 
said, that Chereht of au executor to retain his own debt was nota right 
Which the Court was disposed to extend. The Court refused to allow 
the right of retumer, Here au cxecutor has no right of retainer in 
poority to other creditors, 


It would appear that an administrator who pays such debts as 
he knows of otherwise than equally and ratubly as fair as the assets of 
the deceased will extend in accotdance with this section, will be per- 
gounily lable for any floss oecasioned to a erediter of the aeceased by 
such improper distubution of the assets (Asatte Banking Corpora- 
tion ve Amadar Viegas, § Bom TE CR. 20) 5 turin order te charge 
hima, his Knowledge aust be actual as distingutshed from constructive or 
imputable knowledge— Jbad. 


Ta distribating the assets, an executor or administrator must be care- 
ful te pay such debts ax have a priority first; for,on a deticieney of 
nageta, it he has, with notice, par othec debts first, he must answer the 
preferential debts out of his own estate — See Williams on Executors, 
993 and 1039. A testator cannot himsell) by the terms ot his wall, change 
the legal order of distribution of lis: assets, ns by directing a distill. 
tion equally among all his creditors — Turner v Cor, 8 Moore’s PLC, 
288. Anexecutor may voluntarily pay a debt of inferior nature before 
one of a superior of which he bad no notice, provided a reasonable time 
has elupsed since the testator’s death, for, such payment, if, precipitate, 
would be evidence of fraud — Williams oo Executors, 1033. See Nosotti 
v. Jefferson, 9 Jur, N.S., 656. 
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Act. —In England, an executor is not 
bound to plead the Statute of Limitations against the demand of one 
claiming to be a creditor of the etaste, and it) seems that this atea is 
the Jaw in England in regard to an administrator, See Cuomba y, 


Coombs, L. 2. 1 Po and D., 289; Vane v. Rigdea, LR. 5 Chan, 


In Madras it was held, in the ense of The Administrator-General v. 
Hawkins, 1. L. RR. 1 Mad, 267, that the Adtwinistrator-Genernl is 
authorized te pay a barred debt. See [Ritchie vo Stokes, 2 Mud. 
H. CLR. 255, 474; Willams on Executora, 865. In Bombay also it 
has been held, that an executor may pay a debt justly due by lis 
testator thoush barred hy the Statute of Limitations; and that be will 
in equity be allowed eredit for dhe payment— Zillakchand Hindumal v. 
Jitamal Sadaram, 10 Bom. H.C. 1, 206. 


An executor under a willto which the Hindu Ws Act did nog 
apply, it was held, had ne power by acknowledement to revive a dehte 
barred by limitation exeept as agumat himself. See Gopal Nuraim 
Mozvomdar vo Muddomutty Guptee, 1A B LN, 20. 


Ry xs 28 of the present Limitation Act, MV of 1877, at Che determi. 
nation of Che period limited for instituting a suit for possession of nny 
property, the melt to the property In eXtinguished, ft TAY be uens 
tioned whether, having reentd to this section, an exeentor or adiminise 
trator world now be justified ino poving ao barred debt See Moheah 
Lal v. Busunt Aumarec, 1.1, R., 6 Cale , 3555 (8. C0.) 7 CL. RR, bd, 


283.* If the domicile of the deceased was not 
Application of mave- IN British India, the application 
able property te gay: of his moveable property to the 
ment of debts whee nayinent of his debts is to be 


the decensed'’s domicile 


nop in Boush reculated hy the law of the coun- 
India. trv in which he was domiciled, 


Llinstration. 


A dies, having his domicile in a country where instru- 
ments under seal have prionty over instruments not under 
peal, leaving moveable property to the value of 10,000 
rupees, immoveable property to the value of 5,000 rupees, 
debts on instruments under seal to the amount of 10,000 
rupees, and debtson instruments not under seal to the same 
amount, “Phe debts on the tastruments under seal are to 
be paid in full outof the moveable estate, aud the proceeds 
of the immoveable estate are to be appled as far as they 
will extend towards the discharge of the debta not under 
seal, Accordingly, one-half of the amount of the debts 
not under seal is to be paid out of the proceeds of the 
immoveable estate. 


Soin England it was held, as to personal property, that the priorities 
of creditors are to be regulated by the law of the country in which 
the testatur was domiciled, though the personal assets may be situate in 


* This section haa not been incorporated in the Probate and Adminis- 
tration Act, Vof 
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another country— Wilson v. Dunsany, 18 Beav., 293. See Miller v, 
Administrator- General, I. L. R., 1 Cale, 421. 


Under the rules of priority in England, the assets are distributable 
in the following order: — 
(1.) Funeral expenses. 
(2.) Expenses of probate, &c. 
(3.) Debts. 
(a) Solicitor’s lien. 
(b} Debts due to the Crown. 
(c) Debts to which particular Statutes give priority, 


(d) Debts of record—judgments, decrees, Statutes, and 
recovnizauces. 


(e) Debts by specialty. 
(f) Debts by simple contract—Williams on Executors, 992— 
1032. 
Voluntary bonds (Jumsden v. Jackson, 1 Atk., 292), unless 
al for value, when they rank as ordinary bonds. See 
v. Mortimer, 4D. and J, 447. As to voluntary contract 


debts, see Dawson vy vearton, 3 Sm, and G., 191; Lewin 
on ‘Trusts, p. 71, 6th Ida, 


284.* No creditor, who has received payment of 

Creditor paid in part % part of lis debt by virtue of 

zai to the last preceding section, shall 

men" be entitled to share in the pro- 

In proceeds of im- ceeds of the immoveable estate 

a of the deceased, unless he brings 

such payment into account for the benefit of the 
other creditors. 


dllustration, 


A dies, having his domicile in a country where instru- 
ments under seal have priority over instruments not under 
seal, leaving moveable property to the value of 5,000 
rupees, and immoveable property to the value of 10,000 
rupees, debts on instruments under seal to the amount 
of 10,000 rupees, and debts on instruments not under seal 
to the sume amount. The creditors holding instruments 
under seal receive halt of their debts out of the proceeds 
of the moveable estate. The proceeds of the immoveable 
estnte ave to be applied in payment of the debts on instru- 
ments not under seal until one-half of auch debta has been 
discharged. ‘This will leave 5,000 rupees, which are to be 


* This section has not been incorporated in the Probate and 
tration Act, V of 1881. 
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distributed ratably amongat all the creditors without dis- 
tinction In proportion to the amount which may remain 
due to them. 


The equitable doctrine of marshalling, which applies in the 
where there are two claimants and two funds, both of which are avail- 
able to one claimant, but only one to the other, is here made applicable. 
The former is compelled to resort to that fund which the other cannot 
reach. See Gallon v. Hancock, 2 Atk., 430; Williams on Executors, 
1719 et seg. 


285. Debts of every descrip- 
must 
legaeyv. 


This section has been incorporated as 8. 105 in the Probate and 
Administration Act, Vo of 1881. 


Aa the whole of the estoteds liable in the hands of the exeentor to 
the payment of the debts of the testator, the executor must take care 
to discharge them before he satisfies any description of legaey—Wil- 
liatns on Executora, 1346. Tn Spode v, Suith, 8 Russ. Ch. Cas. 511, 
it was held, that if an exeentor, acting dena fide ander the conviction 
that the assets were amply safficientfor the payment of the testator’s 
debts, permits specific legatees to retain or possess themselves of articles 
bequeathed to them, he will be answerable for the calue of those articles 
with interest, if there sheuld ultimately be a deficiency of  asaeta, 
although the deficiency should be caused by subsequent events which 
he had no reason to anticipate. Even voluntary bonds must be paid 
by the executor in preference to legacies —Jones vo Powell, Ug. Ca, 
Abr., 84, Pl 2; Males v. Coz, 382 Beav,, 115; Walliams on Execuvors, 
1347. 


286. If the estate of the deceased is subject to 

: _ any contingent Habilities, an exe- 

Executor or admi- . = ee ; 
nistrater not bound ta Cutor or ndiministrator is not 
pay legacies without bound to pay any legacy with- 
mndems nly: outa sufficient indemnity to meet 
the liabilities whenever they become due. 


This section has been incorporated a» s. 106 in the Probate and 
Administration Act, V of 18S). 


There may be an outstanding covennnt of the testator which, though 
not yet broken, may or may not be broken. Should such covenant be 
broken, the executor would be liable to answer the damages de bonts 
proprits—Williams on Execators, 1350. Hence the necessity for an 
executor taking an indemnity. See #, 304, wfra. 


In Dean v. Allen, 20 Beav..1, Rominiy, Mo KL, expressed an opinion, 
that where the estate is adusinistered in Court, and an executor acts 
under the orders of the Court, he will be protected from liability in 
all cases, and thin appears to be now fully established— agluad v. 
Tredegar, L. R., 1 Eq., $44. See Hrewer vy. Pocock, 23 Udav., 310, 
See also 22 and 23 Vict., c. 35, 5. 29. 
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287. If the assets, after payment of debts, ne- 
cessary expenses, and_ specific 
legacies, are not sufficient to pay 
all the general legacies in full, 
the Iatter shall abate or be diminished in equal 

Executor not to pay Proportions, and the executor 
one legatee in a has no right to pay one legatee 
Bice to anOues. in preference to another, nor to 
retain any money on account of a legacy to him- 
self or to any person for whom he is a trustee. 


Abatement of gene- 
ral legacies. 


Williams on Executors, 1365. 


Thia section has been incorporated as s. 107 in the Probate and 
Administration Act, V of 1881. 


The genernl estate being primarily liable, all that is not specifically 

iteaueuthien must be exhausted before specific Jegatees can be called 

Upon to contribute. See Baker vo Farmer, LL. R., 3 Ch., 537. Strictly 

apeaking, there is no residue until all debts and Jegacies have been paid. 

A residuary Jegatee, therefore, cannot call upon general legatees to 
de Lyne’s Extate, L. R., & Ky., 482. 


Aa to necessary expenasca, see ss. 279, 280, supra. and Skurp v. Lush, 
IL. R., 10 Ch. Div, 4638. 


The general rule in’ England that there is no preference in payment 
amony general legacies is to be understood as applying only among 
legntevs who are all volunteers, for if there be any valuable consider- 
ation for the testamentary gift, as where a general legacy is piven in 
consideration of a debt owing to the legatee or of the relinquishment of 
any right or interest, such Jegacy will be entitled to a preference of 
myment over the other general legacies, which are mere bounties — 
Villiams on Executors, 1370-1. The debt or interest must, however, 
be in existence ut the testutor's death —Burridge v. Bradyl, 1 PL W., 
127; Blower vo Morret,2 Ves. Sen, 420; death vo Daendy, 1 Russ., 
Ch. Ca, 643. The rale does not apply to a bequest to pay the debts of 
the teatator’s where the creditors have received a composition of less than 
their amount (Coppi v. Coppin, 2P. W., 296): nor to a bequest to 
pay the set of n third persun, whether a relative or not— Shiri v. 

16 Ves. 


There is no privilege from abatement, on the ground that a general 
legacy is toa wife or child otherwise unprovided tor (dlower v. Morret, 
2 Vea. Sen , 420), or to an executor for hrs eure and trouble—Fretirell ¥, 
Slacy, 2 Vern , 434; Attorney-General v. Rolina, 2 P. W., 25. So, in 
case of a deficiency, charitable legacies will abate with general leyacies— 
Attorucy- General v. lobins, 2 POW , 225 Duncan v. Watts, 16 Beav., 204. 
If, however, an intention can be collected that particular legacies shall 
have a preference, that intention must be followed (Lewtn v. Lewin, 
2 Vou, Sen., $16); bata mere direction that a legacy is to be paid in 
the firat place, or unmediately, or a direction as to the time of payment, 
will not save legacies trom abatement — Blower v. Aforret, 2 Ves. Sen., 420. 
But where the testator directs that a particular legacy shall be paid at 
all event, or that a particular legatee shall be paid ber legacy in full 
(Marsh v. Eenns, \ V. W.. 668), or baving given several legacies, be 

adds, that as there will be a considerable surplus he gives 
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further legacies ( Altorney- General v. Robins, 2 P. W., 24), the particular 
legacy, or the first given legacies, shall have a preference. See Jodnsun 
v. Johns, 14 Sim., 313; Stammers v. Halilley, 12 Sim, 42. 


The fact that the time for payment of a legacy ia deferred, will noe 
other legacies priority in the distribution uf asseta— Nrckisson v. 
Cockall, 9 Jur, N.S, 974. 
The ons lies on the party seeking priority to make ont clearly and 
conclusively that such privrity was intended—Miller v0 
3 Mac, and G, 513, 


In Eneland, annuities charged on personal estate are dealt with as 
general legacies and abate with them (Miller vo Huddlestaae, 3 Mac. 
and G., 513; Hume v. Adwards, 3 Atk., 693); and by 8. 291, tnfra, 
annuides are for the purposes of abatement to be treated ax general, 


The value of the annuities niust be ascertained for the purposes of 
nbatement — Jéinme v. Aedirurds, 3 Atk., 693. As to the mode of ascer- 
taining their value, see Zudd ov. Beilby, 27) Beav., 3535 and Polls vy. 

th, L. R., 8 Eq., 683. Sees. 162 ante, pp. 193-4, 


288. Where there is a specific legacy, and the 
assets are sufficient for the pay- 
Nonabatement of ment of debts and necessary 
specific Tegney when axnenses, the thing specified must 
nvaets sufficient tu: pay ae = ; 
ie be delivered to the legatee with- 
out any abatement. 


This section has been iocorporated ass. 108 in the Probate aud 
Aduiinistration Act, V of lsat. 


Even where a specifie bequest ia charged with the payment of a 
pecuniary legacy and of all the Cestator’s just debts and funeral and testa- 
mentary expenses, the general undisposed of residue will be applicable 
inthe first place to the payment of the charye—Hewelt v. Snare, 
1 DeG. and Sm., 833. 


Specific legatees of a particular fund may nbate inter ace (Sleech v. 
Torrmygton, 2 Ves, Sen, 564; Page v. Leapimygwell, 18 Ves., 463; Ile 
Jeffrey's Trusts, LL. R., 2 bg. 68); and the same principle applies where 
the fund is appuiuted by will under a power— Muller v. Huddlestone, 
LL. R., 6 Eq., 65. 


289. Where there is a demonstrative legacy, 
; and- the assets are sufficient for 
Right under demon- ; 
atrative legacy, when the payment of debts and neces- 
the assets are sufficient = sary expenses, the legatee has a 
— “preferential claim for payment 
of his legacy out of the fund 
from which the legacy is directed to be paid 
until such fund is exhausted, and if, after the 
fund is exhausted, part of the legacy still remains 
unpaid, he is entitled to rank for the remainder 
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against the general assets as for a legacy of the 
amount of such unpaid remainder. 


+ 


Acton v. Acton, 1 Mer., 178. 
This section has been incorporated as s. 109 in the Probate and 
Administration Act, V of 1881. 


A demonstrative legacy is liable to abate when it becomes a general 
legacy by reason of the failure of the fund out of which it is payable— 
Mullins v. Smith, 1) Dr. and Sm., 210, per Kinpgrsiey, V. C.; see 
Creed v. Creed, 11 Cl. und Fin, 509. 


290. If the assets are not sufficient to answer 
ae ee the debts and the specific lega- 
ih appscilic lovacins cies, an abatement shall be made 
from the latter ratably in pro- 

portion to their respective amounts. 


dilustration. 


A has bequeathed to 8a diamond ring, valued at 500 
rupees, and to Coa horse, valued at 1,000 rupees, It is 
found necessary to sell all the effecta of the testator, and 
his assets, after payment of debts, are only 1,000 rupees. 
Of this sum rupees 333-5-4 are to be paid to B, and 
rupees 666-10-8 to C. 

This section has been incorporated ass. 120 in the Probate and 
Administration Act, V of 1881. 


See Williams on Executors, 1877; Sleech v. Torrington, 2 Ves. 
Sen, 561, 564. 


291. For the purpose of abatement, a legacy 

Legacies trented ag for life, al SU appropriated by 
general for purpose of the will to produce an annuity, 
abatement. and the value of an annuity 
when no sum has been appropriated to produce it, 
shall be treated as general legacies. 

This section has been incorporated ass. 111 in the Probate and 
Administration Act, V of 1881, 


As to the mode of ascertaining the value of annuities, see Todd v. 
Bielhy, 27 Beav., 353; Potts v, Smith, L. R., 8 Eq, 683; and s. 162, 


Sec. 293.) EXECUTOR'S ASSENT TO A LEGACY. 


U 
PART XXXV. 
OF THE EXECUTOR'S ASSENT TO A LEGACY. 


Exeentor's assent ~ 292. The assent of the exe- 
necessary to complete cutor is necessary to complete a 
begatec's title. legatee’s title to his legacy. 


Illustrations. 


(a.) A by his will bequenths to B his Government 
paper, which is in deposit with the Bank of Bengal. The 
Bank has no authority to deliver the seeurities, nor Ba 
right to take possession of them, without the assent of the 


executor. 


(b.) A by hia will has bequeathed to Chis house in 
Calcutta in the tenancy of J. Cis not entitled to receive 
the rents without the assent of the executor, 


This section has been incorporated as 8. 112 in the Probate and 
Administration Act, Vo of Psst. 


The executor is responsible to the creditors for the satisfaction of 
their demands to the extent of the whale estate without reend to the 
testator’s having directed that a portion of atshall be applied to other 
purposes, Henee asa protection to the executor, the law imposes the 
necessity thateverv levatee, whether general or specific, whether of 
chattels real or personal, must obtain the exccutor’a assent to the legacy 
before the title as Jegatee can be complete and perfect— Williams on 
Executors, 1378; see Mead vo. Ld Orrery. 3 Atk 258% 240.) Before 
the assent of the erxeentor, however, the Jegentee Nias ote dneechecate 
right to the legaey such ona is transtniseible tee dos own personal 
representatives, in case of his death befure itis paid or delivered— 


Willams on kaccutors, 1378. 


An executor may assent to or pay legacies before probate | 

on Executors, 307); and he is bound to assent ax soon na the funeral and 
testamentary expenses and debts have been poid- Greene v. Greene, 
3,1. BR. Eq., 102, per curiam; Lewin on Trusts, 7th Edn, po 442, note. 
The assent to a legacy by one of several executors is sufficient, So 
also if one of several executors be a legatee, his single assent to bis own 
legacy will vest the complete tide on hinsclf— Williams on Exccutors, 
952. See Cole v. Afiles, 10 Hare, 179. 


Where executors have set apart and appropriated axsets to meet a 
legacy, they cannot retain or impound any part of the appropriated 
assets to meet a debt from the levatee to the general estate of the tes- 
tator— Ballard v. Marsden, L. tt. 14 Ch. D., 3874. In that case, Far, J, 
observed: °* When the executors set apart the legacy, it ought te be 
considered as set apart, so as to facilitate the dealing with it by the 


legatee fur every purpuse.” 
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293. Thie assent of the executor to a specific 
fect of executors bequest shall be sufficient to di- 
tw specific lee vest his interest as executor 
therein, and to transfer the sub- 


ject of the bequest to the legatee, unless the nature 

‘Amentmaptieses. OF the circumstances of the pro- 
bal, and either express perty require that it shall be 
Gesmulien: transferred in a particular way. 
This assent mav be verbal, and it may be either 
express or implied from the conduct of the exe- 
cutor. 

Illustrations. 

(a.) A horse is bequeathed. The executor requests the 
legatee to dispose of it, or a third party proposes to pur- 
chase the horse from the executor, and he directs him to 
apply to the legatee. Assent to the legacy is implied. 


Wentworth, Off. Rx., 414, 14th edn.; Williams on Executors, 1381, 


(b.) The interest of a fund is directed by the will to be 
applied for the maintenance of the legatee during his 
minority, The executor commences so to apply it. This 
is an assent to the whole of the bequest. 


Paramour v, Yardley, Plowd., 539. 


(c.) A bequest is made of n fund to A, and after him 
to B. The executor pays the interest of the fund to A. 
This is an implied assent to the bequest to B. 


Here the lca estute and the remainder constitute but one 
estate— Welden v. Blkington, Plowd., 521. 


(d.) Executors die after paying all the debts of the tes- 
tator, but before satisfaction of specific legacies, Aasent 
to the legacies may be presumed. 


For in the absence of evidence, the executors shall be taken to have 
acted in conformity with their duty—Williams on Executors, 1383. 


(e.) A person to whom a specific article has heen be- 
queathed, tukes possession of it and retains it without any 
‘objection on the part of the executor. His assent may be 


presumed. 


Williams on Executors, 1383. 

This section has been incorporated as s. 113 in the Probate and 
Aduninistration Act, V of 1881. 

Upon assenting to a specific bequest given to them in trust, executors 
forthwith become trustees (Diz v. Burford, 19 Beav., 409. and, in 
England, the Statute of Limitations will be no answer to a suit to enforce 
payment of the legacy — Philiipo v. Alannings, 2 My. and Cr., 309; see 
s. 10 of Act XV of 1877, which, buwever, deals only with 


trusts. 
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In England, as in India, under this section, the assent of an execntor 
to a bequest is a question of tuct— Mason v. Farnell, 12 M. and W., 674. 


/ 294. The assent of executor to a legacy may be 
conditional, and if the condition 
be one which he has a right to 
enforce, and it is not performed, there is no assent. 


Conditional assent. 


Illustrations. 


(a.) A bequeaths to B his lands of Sultanpur, which, at 
the date of the will, and at the death of 4, were subject 
to a mortgage for 10,000 rupees, The executor assenta 
to the bequest, on condition that 2 shall, within a limited 
time, pay the amount due on the mortgage at the testator's 
death. ‘The amount is not paid. There is no 


(b.) The executor assents to a bequest on condition 
that the legatee shall pay him a sum of money. The 
payment is not made, The assent is nevertheless valid. 


{t is valid because the condition is void,—see Williams on Exe- 
cutors, 1384. 


This section has been incorporated ass, Td in the Probate and 
Act, V of Iss. 


295. When the executor is a legatee, his assent 
to his own Jegacy is necessary 
to complete his title to it, in the 
same way as itis required when 
the bequest is to another person, and lis assent 
may in dike manner be express or implied. Assent 
shall be amphed if in his manner 
of administering the property he 
does any act which is referable to his character of 
legatee and is not referable to lis character of 
executor. 


Axpent of executor 
to his own lewacy, 


assert 


Tilustratton, 


An executor takes the rent of a house or the interest 
of Government securities bequeathed to him, wud applies 
it to his own use. This is 

‘Lhis section has been incorporated ass. 115 in the Probste and 
Administration Act, V of 

When an executor has assented to a legacy to himself in trust, 


the bequest ceases to be part of the testator's assets— Lis v. Burford, 
19 Beav., 412. 
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According to 8. 128, eupra, if a legacy is bequeathed toa person 
who is named an executor of the will, he shall not tuke the legacy unless 
he proves the will or otherwise manifest an intention to act as exe- 
cntor, 

If there be a legacy to one of several executors, he may take it of his 
own assent without that of the others—Williams on Executors, 1384. 

The second clause of this section is taken from the judgment of 
Ginns, C. J., in Doe v, Sturges, 7 Taunt,, 223. 


/) : 

Asnent of executor “ 296. The assent of the exe 
gives effect to legacy cutor to a legacy gives effect to 
from testator’s death. ig from the death of the testator. 


Lllustrations. 


(a.) Alegatee sells his leracy before it is assented to 
by the executor, The executor’s subsequent assent oper- 
ates for the benefit of the purchaser, and completes his 
title to the legacy. 


(h.) A bequeaths 1,000 rupees to B with interest from 
his death, The executor does not assent to this legacy 
until the expiration of a year from A’s death. B is enti- 
tled tu interest from the death of A. 


This section has been incorporated as s. 116 in the Probate and 
Administration Act, V of 1881. 


; 297. Anexecutor is not bound 
Executor not bound ; 
to pay or deliver lega- 0 pay or deliver any legacy un- 
Se mt ates at til the expiration of one year 
ra ’ *. A) t . * ’ . ~ 
fretactesratory ant from the testator’s 


Tllustration, 


A obj his will directs his legacies to be paid within six 
months after his death. The executor is not bouud to pay 
them before the expiration of a year, 


This section has been incorporated aa s, 117 in the Probate and 
Administration Act, V of 188t. The rule which it lays down is a rule 
of convenience adopted by the English Courts to give the executor 
eufficient time te tuform himself of the atate and the amount of bis 
testator’s assets and diccharge the debts of the deceased. See Wood 
v. Penoyre, 13 Vea, 333. It does not prevent the vesting of the 
legacies— CGrarthshore v. Chale, 10 Ves. 13. It applies, although the 
testator should have directed that payment of the lecacies should he 
made before the expiration of a year from his death—Brouke v. 

6 Madd., 358. There the testator directed the legacies to be 
within six months of his decease. See Beason v. Mande, 

Madd., 15. 
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Pecuniary legacier bear intereat from the expiration of the year, 
although the fund may not be disposable autil afterwards (Pearson vy, 
Pearson, \ Sel. and Lef, 12), and the execntor ia not to pay interest for 
any time within the year, although during that time he way have 
received interest — "0" 

Where the testator has given an abselate discretion to his 
to postpone the aale and conversion of his estate, they are not bound by 
the ordinary rule te convert the property within a year, even though 
sume Of the property consists of shares int anlimited company; nor 
are they liable, in the absence of mala Ades, for loss arising to the 
from nonconversion— dx re Norringtoa, LR. 13 Ch. D,, 


PART XXXVI. _- 
OF THE PAYMENT AND APPORTIONMENT OF ANNUITIES. 


298. Where an annuity is given by the will, 

Commencement — of nnd no time is fixed for ws com. 
annuity when no time mencemeut, it shall commence 
fixed by will, from the testator’s death, and 
the first pavment shall be made at the expiration 
of a year next after that event. 

This section has been incorporated us os. 118 in the Probate and 
Administration Act, Vo of 18s). 

See Gibson v. Bolt, 7 Ves, 96-07 5 and Fearne v. Foung, 9 Ves., 653. 


» 299. Where there isa direction that the annuity 

Aen: pment 6 shall be paid quarterly or month- 
annuity to be pad ly, the first payment shall be due 
quarterly or monthly at the ond of the first quarter or 
rst Falls due. : 

first month, as the case may be, 

after the testator’s death ; and shall, if the executor 
think fit, be paid when dee, but the executor shall 
not be bound to pay it till the end of the year. 

This section has been incorporated as s. 119 in the Probate and 
Adaiinistration Act, Vo of TSst. 


See Storer vy. Preatage, 3: Madd... 167, and Houghton vy. Frankitn, 
1 Sim and Stu., 390 ; Williams on Executors, 13 


300. Whiere there is a direction that the first 
payment of an annuity shall be 
Within one month or any 
payment of an auuuity Other division of time from the 
directed to be made death of the testator, or on a 
within a given time, or d : : | en ten : 
ou a day certain, ay certain, the successive pay- 
are to be made on the anni- 

35 
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OF THE INVESTMENT OF FUNDS TO PROVIDE FOR LEGACIES 


301. Where a legacy, not heing a specific legacy, 
i niioene ae gun. Ie Ci tor lite, the sum bequeath. 
beque athed where oa ed shit lll, at the end of the year, 
legacy, net specie, 18 ye mavested In such securities as 
given for hte. ; 
the High Court may, by any 
ereneral rule to be made (aa time to time, autho- 
rize or direct, and the proceeds thereof shall be paid 
to the legatec as the same shall accrue due. 


This seehon bas been incorporated as os. TZ) in the Probate an 
~ Aaee Vout bee 


The rule as to specific legacies will be found in 8, 309, post. 


The Supreme and High Courts) of Bombay do not seem to have 
adopted nny Government security accessible to a private executor or 
trustee inosuch a dmanner as to form an authoritative guide to bim in the 
adlianivistentien of the estate in his hands (see the judgment of Gren, 
Jiu De Sows ve DeSousa, 12 Bom, H.C BR. 195)5 uur dues it appear 
that any cule bas been passed undee this section by the ater High 
Courts. 


By 28 and 24 Vict.,¢. 38,8. 12. trustees and executors in England may, 
in the absence of express firoliibitnn in the instrument of trust, invest 
truet-funtis in, amonyst other things, stuck of the Bauk of England or 
Ireland, or iv East India stovk. 
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302. Where a general legacy is given to he paid 

Investment of &t a future time, the executor 

amount of general le- Shall invest a sum sufficient to 

paid ate meet it in securities of the kind 

mentioned in the last prece- 

a ding section. The intermediate 

= cnecminalete mter- interest shall form part of the re- 
sidue of the testator’s estate. 


Phie section has heen Incorporated as a, 122 inthe Probate and 
Administration Act, Voof 14s], 


So, in Faghiad, althongh the legacy is uot immediately payable, yet 
the person entitled may come inte Court and pray tliat al sufficient sum 
mav be set apart to answer the legacy when it shall become due— 

v. Annesly, 2 Atk, 57, per Louw Haupwicne. 


303. Where an annuity is given, and no fund is 
Provcedie when no Cliurged with its payment or ap- 
Whois charged with propriated by the will to answer 
oo ted Coa dt on Government annuity of the 
whhuily. ne . 
specified amount shall be pur- 
chased, or, if no such annuity can be obtained, 
then a sum sufficient to prodace the aunnity 
shall be invested for Chat purpose in such securities 
as the Hieh Court mav, by anv general rule to 
be made from tine to time, authorize or direct. 


This section has been incorporated ak s. 1230 in the Probate and 
Administration Act, Voof Tssl. 


Although a sum be approptiated for the payment of an annuity, in 
England, it seems toat, where the annuity is charged on the general 
estate, the levatee will not safle by a depreciation in the value of the 
fand appropriated, ‘Phas in May vo Bennett, Y Nuss. Ch. Ca, 379, 8 
testator having directed his executore to lay cut mn what Government 


securities they pleased as much money us weld predace a certain 


annunl interest, and basing given that annul ieterest to his wife 


during her life, si case she did not marry again, the executors tivested 
ind per cente aosam whieh yielded dividend exactly ec und fo the 
specified income, Those dividends being afterwards diminished by 
the conversion of 5 per cente inte 4 per centa, the widow wae eld 
entitled to have the deficiency made good either by the aule, from tiie 
te time, of portions of the appropriced stock, ar ut of any other part 
of the residue whiel could be mude available. See alav Gordon vy, 


,6 Madd., 342. 
Where the legatee nasents to the appropriation of a particular fund, 
the failure thereof, whether partial or total, would probably be at lie risk 
—Williams on Executurs, 1409, note :&. 
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304. Whiere a bequest is contingent, the exe- 


vrwoea wr 


of amount of amount of the Jegacy, but may 

bexiueat transfer the whole residue of the 

estate to the residuary legatee on his giving suff- 

cient security for the payment of the legacy if it 
shall become due. 


This section has been incorporated as 8s. 124 in the Probate and 
linistration Act, V of 18st. 


The principle upon which it is based, as pointed out by Leacn, V C., 
in Webber ve Webber, 1 Som. and St, 312, 313, is, that the legatee being 
entided to receive a certain sum, only ins the event upon which the 
Jogacy is contingent happening, the legacy is not capable of being 
secured by the present appropriation of any sum of stock, 


See Thomas v. Montgomery, 1 Russ. and My., 729. 


{; 305. Where the testator has bequeathed the 
residue of his estate to a person 
Inveatment of resi. : Ae ; ; : 
cqientieds daca. 08 life without any direction 
. for life, withont to invest it Inany particular se- 
direction to dsvest in pete ea oh ; rr ager ere 
Ant culuedecavinign. CULILIESs, So much thereof as Is 
not at the time of the testator’s 
decease invested in such securities as the High 
Court may for the time being regard as good secu- 
rities, shall be converted into money and invested 
in such securities, 
This seetion has not been incorporated inthe Probate and Adminis- 
trution Act, Voof Psst, 


‘Nhe rules and decisions of dhe English Court of Chancery relative to 
the duty af an executor to convert, in the absenee of any special 
direction to Chat effect ins the will, de not, without erent qualifications, 
apply, it was satd, in the Bowbay High Court; see D'Souza v. J’ Souza, 
12 Boem.l HH COR, 84 Tn that: ense—an case, however, to which the 
Succession Act was not appheable — the will of a Portuguese, who died 
in 1862, coutined no direction for conversion, nor wivoindication of an 
WtchGen on the part of the testator that the residuary devisees and lega- 
tees should enjoy the residue aa spectre sons toexempt the executars 
from the sutv of conversion, nnd the exeentors did net convert certain 
ahares belonging to the testator, which subsequently became much 


depreciated in value. The executurs were held not to be liable fur the 
to the estate. 


* 306. Where the testator las bequeathed the 
’. . residue of his estate to a person 

Investment of resi. : ‘ : ‘ ‘ 
due bequeathed to a for life with a direction that it 
tor life. with shall be invested in certain spe- 

" cified securities, so much of the 

estate as is not at the time of 
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his death invested in securities of the specified kind 
shall be converted into money and invested in such 
securities. 


This section has been incorporated as a, 125 in the Probate and 
Adwuinistration Act, V of 183i. 


307. Such conversion and investment as are 
Time and manner of CODtemplated by the two last 
the conversion and ine preceding sections shall be made 
VEStment: atsuch times and in such manner 
as the executor shall in his discretion think fit; and 
until such conversion and investment shall be 
completed, the person who would be for the time 
entitled to the income of 
1 when so invested shall 
receive interest at the rate of 
four per cent. per annum upon the market-value 
(to be computed as of the date of the testator’s 
death) of such part of the fund as shall not yet 
have been so invested. 
This section has been ineerporated as a, 126 in the Probate and 


Adisinistration Act, Woof Past, the rate of interest being altered in the 
latter Act to 6 per cent, instead of 4 per cent under this Act. 


In England, where an executor or tretee in expressly directed to cone 
vert the extate, either iamediately or within a reasonable Gime, and he 
retains investinents made by the testiter without ceaaonnble excuse, he 
will be charged, in the case of loss or depreciition, with the amount 
which such investment would have produced if disposed fat the time 
when the conversion ought te have been made. See Howe ve barl of 
Dartmouth, 7 Vesa. 187. Breee vo Stokes, V1 Vew 3195 and cases in 2 
Smith's b.C 4°19. In Thornton vy. Bla, VS Beav., 193, railway ehares 
were directed to be converted isto consols as between the tenant-for-life 
and the remainderman, there being nothing inthe will to entitle the 
first tenant to enjoy the shares am apecie, See the stronger case of 

Lushengton, 6 Ware, 171, where the trustees bad absolute 
to leave property in its present state of investinent. 


308. Where, bv the terms of a bequest, the 
ee Wier se a Is entitled to the ; 

minor mM entithed te tm- dinte pavment or POSsCSSION of 
or the money or thing bequeathed, 

prereset of becuest, | - . ; é : A 
and there ia ne direc. mt is a DMUNOF, and there 1s no 
to ee to any per- direction in the will to pay if to 
gon on hes behalf. re Se ee ee We 


cutor or administrator shall pay or deliver the sane 
into the Court of the District Judge, by whom [or 
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by whose District Delegate] the probate was, or 
letters of administration with the will annexed were, 
granted, to the account of the legatee, unless the 
legatee be a ward of the Court of Wards ; and if 
the legatee be a ward of the Court of Wards. the 
legacy shall be paid into that Court to his account, 
and such payment into the Court of the District 
Judge, or into the Court of Wards, as the case may 
be, shall be a sufficient discharge for the money so 
paid; and such money, when paid in, shall be invest- 
ed in the purchase of Government securities, which, 
with the interest thereon, shall be transferred or 
paid to the person entitled thereto, or otherwise 
applied for his benefit, as the Judge or the Court of 
Wards, as the case mav be, may direct. 


This section has been ineorporated ass. 127 in the Probate and 
Administration Act, Voof 1881. 


The words in brackets have been inserted by s. 8 of Act VI of 
188], District Delewntes Act. 


By «. 32 of the Official Trustee's Act, XVID of 1864, it was provided 
thit, “af o any infant oor dunatie shall be entitled to any gift or 
fewney or residue or share thereof, it shall be lawful for the executor or 
ndininistrater by whom sach lecaeey, residue or share may be payable 
or transferable, or the party by whom sach eift may be made. or uny 
trustee of such cift, legacy or residue or share to pay oor transfer the 
same to the Otel Prustee appointed under this Act CAVIT of 1864), 
provided that the leave of the Hheh Court to make sach pavinent shall 
be first: obtatned by motion made on petibion. Any money or property 
paid or transferred to the Ofheial Prustee or vested in him under this 
section (32: shall be subject to the same provisions as are contained 
In this Act as to other property vested in such Official Trustee under 
the provisions thereot.” 


To England also, where the legatee is an infant, the executor cannot 
eafely pay him oi anv other person on lis aecount, antil he attaing 
twenty-one, uoless under the provisions of Statute 36 Geo. IIL, e. 52, 
8. 32. See Willinms on Hxecutors, 1403, and Cooper v. Thornton, 
3 Bro. GC. 96, | 


Ax to allowances for maintenance the general rule is, that where a 
bequest ia vested and immediate, so that the levatee if he were of age 
would be entitled to receive his legacy at the end of the yeur from the 
testator’s death, the Court will order maintenance out of che interest of 
the legacy, although no express provision be made for maintenance 
and even though the inceme be expressly directed to accumulate, 

rovided the parents of the intant lewatee are unable to maintain him. 
Sut no such allowance will be made by the Court if the parents be 
of ability — Williams on Executors, pp. 1416-17. See Greenwell v. 
Greenwell, 5 Ves., 1943 Colds v. Blackburn, 9 Ves., 470, and other 
cases cited by Mar. Justice Winniams. Ability, it seems, must be 
understood in the sense of ability toanaintain and educate according 
to the fortune and expectations of the infunt— Williams on Executors, 
p. 1417, nute (oe). 
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PART AXXXAVIII. 
| OF THE PRODUCE AND INTEREST OF LEGACIES, 


309. The legatee of a speci- 
Legatee of a specific 
legacy entitled to pro- fie legaev is entitled to the clear 
duce os from tes. produce thereof, if any, from the 
eee testator’s death. 


Larception.—A specific bequest, contingent in its 
terms, does not comprise the produce of the legaey 
between the death of the testator and the vesting 


of the Jegaev. The clear produc e of it forms part 
of the residue of the testator’s estate. 


Tliustrations. 


(a.) A bequeaths his flock of sheep to 2. Between the 
death of 4) and delivery by his executor the sheep are 


shorn, or some of the ewes produce lambs. The wool and 
Jumbs are the property of 2. 


(b.) A bequeaths his Government securities to 2, but 
postpones the delivery of them till the death of C2 The 
mnterest which falls due between the death of Ao and 
death of C belongs to 2, and must, unless he is aim 
be paid to him as itis received, 


(c.) The testator bequeathaall his four per cent. Govern- 
ment promissory notes to A when he shall complete the 
ave of T&A, if he complete that age, is entitled to re- 
ceive the notes, but the interest which accrues in respect 
of them, between the testator’s death and d's completing 
18, forms part of the residue. 


This section has been incorporated ass. 128 in the Probate and 
Administration Act, Voof lsat. 


The principle upon whieh the rale Inid down by thia section is 

i, is, as stated by Mal Justice Witrirema, that specific legacies are 

emiantarcd as se parated from the general estate and approprinted at 

the time of the testater’s death, and consequently from that penod 

whatever produc Pe reernes Upon them and nothing more or leas belongs 
tu the legatee— Williains on Execcutors, 1429. 


~ 310. The legatee under a 
sacra J legatee 
entitled to produce of general residuary “bequest i is ENti- 
residuary fund from tled to the produce of the resi- 
testator's death. 
duary 


death. 
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Lirception.—A general residuary bequest contin- 
gent in its terms does not comprise tle income 
which may accrue upon the fund bequeathed be- 
tween the death of the testator and the vesting of 
the legacy. Such income goes as undisposed of. 


Illustrations. 


(a.) The testator hequeaths the residue of his property 
to A, » minor, to be paid to him when he shall complete 
the ave of 18. The income from the testator’s death be- 
longs to A. 

(6.) The testator bequeaths the residue of his property 
to A when he shall complete the ave of 18. A, if he 
complete that aye, is entitled to receive the residue. The 
income which has accrued in reepect of it since the testator’s 
death goes us undisposed of. 


This section bas been incorporated ass. 129 in the Probate and 
Adwinistrution Act, V of 1881. 


( 311. Where no time has been fixed for the pay- 
nent of a general legacy, inter- 
Interest when no ‘ m , EM ie ; 
time ix fixed for pay- est begins to run from the expira- 
meut of a» general le- tion of one year from the testator’s 
y: death. 


Erceptions. (1.)—Whiere the legacy is bequenth- 
ed in satisfaction of a debt, interest ruus from the 
death of the testator. 

Clarke v. Sewell, 3 Atk., 99. 

(2.)— Where the testator was a parent or a more 
remote ancestor of the legatee, or has put himself 
in the place of a parent of the legatee, the legacy 
shall bear interest from the death of the testator. 


Wilson v. Maddison, 2 Y. and C., 372. 


(3.)—Where a sum is bequeathed to a minor 
with a direction to pay for his maintenance out of 
it, interest is payable from the death of the testator. 


Bechford v. Tobin, } Ves. Sen. 310. See Junre Richards, L. R., 
8 Eq, 

This section has been incorporated us s. 130 in the Probate and 
Administration Act, V of 1881. 

The exeontor has a year allowed within which to reduce the 
into possession. Ou the expiration of the year interest is pi 
. that time, unlese some other period is fixed by the will. Actual 
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payment may, in many instances, be actually impracticable within that 
time, vet, in lewal contemplation, the right to payment exists, and 
with i¢ the right to interest and actual pastent— Wood v. Pe 

Ves, 334, per Garant, MK. 


A direction te pay as soon na possible does not entitle the legatee 
to interest from aun earber date- 7" 


312. Where a tite has been fixed for the pay- 
meut of a general legacy, inter- 
est begins to run from fe time 
so fixed. ‘The interest up to such 
time forms part of the residue of the testator’s 
estate. 


Interest when time 
bas been fixed. 


Eerception.— Where the testator was a parent or 
2% more remote ancestor of the legate e, or las put 
himself in the place of a parent of the locate TOMmETNIYE 
the legatee is f minor, the legacy shall bear interest 
from the death of the testator, unless a specific 
sumis given by the will for maintenance. 

This section lias been ineorporated as os. 13) in the Probate and 
Administration Act, Voot USsxi. 


In Mryvland, thre exception does not npoly where the teatutor ts 
grand-parent of the legatee, unless he be in doco purentia— Ll 
v. ddarrison, 2 Ath, 2B. 


313. Theratcof interest shall 


of interest. ; 
be four per cent. per annum, 


wWons 6 P82 rn the Probate and 
mon Aet, Voot PRsho the inte of interest a the Latter Act 
fixed at @ per cent. tnstead of 4 per cent. under the Act 


314. No interest is pavable on the arrears of an 
annuity within the first vear from 
No interest pavable 
on atrears of annuity the death of the testator, al- 
within first hi after = though a pe riod earher aay the 
t , 2s 
erate ea expiration of that vear mav have 
been fixed by the will for making the first payment 
of the annuity. 


Thi« section haa been incorporated as 8. 133 in the Probate and 
Administration Act, V of 18st. 


Under 8, 298, ante, where no time is fixed by the will, the first 
payment of an annuity is to be made at the expiration ‘of 8 year 
from the testator’s death. Sec Batien v. Earnley, 2 P. Wus., i683; 
Laiwnson v. Luinson, 18 Besv., 7. 
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‘+ 315. Where asum of money is directed to be 

invested to produce an annuity, 

sees 0 interest is payable on it from the 
produce annuity, death of the testator. 


This section has been incorporated as 8. 134 in the Probate and 
Administration Act, V of 1881. 


PART XXXIX. 


OF THE REFUNDING OF LEGACIES. 


316. When an exccutor has paid a legacy under 

Refund of legacy the order of a Judge, he is en- 
puid under Judge's titled to call upon the legatee to 
organ refund, in the event of the assets 
proving insufficient to pay all the legacies. 

This section has been incorporated as 8, 135 in the Probate and 
Administration Act, V of 1881. 


In Knyland also, where the payment of a legacy by an exccutor is 
under compulsion of a sit, he as entitled to compel the legatee to 
refund ma ease of a deficiency of assets — Newman v. Burton, 2 Vern., 
905: Williams on Executors, 1456. 


~ 317. When an exccutor has voluntarily paid a 

No refund if legacy legacy, he cannot call upon a 
paid voluntarily. lezatee to refund, in the event of 
the assets proving insufficient to pay all the legacies. 


Thix section has been incorporated as 8.136 in the Probate and 
Administration Act, Vo of 1581. 


Where the legacy has been paid voluntarily, and the assets prove 
insufficient to pay all the legacies, the executor, if solvent, must himself 
pay the rest of the laaciesa— Orr v. Names, 2 Ves. Sen. 193. In 
that ense Staanae, M. Ry thus laid down the rule:—" Whenever un 
executor pays a legacy, the presumption is that he has sufficient to pay 
all the legacies ; and the Court will oblige him, if solvent, to pay the 
rest, and not permit him to bring a bill ca compel the lewatee, whom he 
voluntanty paid, to refund.” (See #323, infra) [fan executor have paid 
legacies, and debts, of which be had no notice, afterwards appear, in this 
case, he can compel the legatees to refund in proportion if there be not 
assets sullicient to discharge the debts—s, 319, wfra. 


- 318. When the time prescribed by the will for 
So Hictesitees the performance of a condition 
efund when legacy ; sta . : 
has become due on has elapsed without the condi- 
performance of acon. tion having been performed, and 
itiun within further the executor has thereupon eels 
time allowed under tf 1 distril d tl ’ 
econ laa: out fraud, distributed the assets, 


in such case, if further time has 
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been allowed under the one hundred and twenty- 
fourth section for the performance of the condition, 
and the condition has been performed accordingly, 
the legacy cannot be claimed from the executor, 
but those to whom he has paid it are liable to re- 
fund the amount. 


This section has been incorporated as s. 137 in the Probate and 
Adininistration Act, Vo of J88]. 


Farther time for the performance of a condition is allowed under 
# bla, ante, p. 158, where the legstee las been prevented by find 
from the performance of a conditivn smposed apon him, 


319. When the executor has paid away the 

When each Jueatee 8ssetsin legacies, and he is after- 
is compellable to 1e- wards obliged to discharge +4 
fund in proportion. debt of which he had no previous 
notice, he is entitled to call upon each legatee to 
refund in proportion. 


This section bas heen incorporated ag os) 138 in the Probate and 
Administration Act, V of 1981. 


320. Where an executor or administrator has 
given such notices as would have 
been given by the High Court in 
ano oaduilnistration-suit, for eredi- 
tors and others to send in to him their claims against 
the estate of the deceased, he shall, at the expira- 
tion of the time therein named for sending in claims, 
be at liberty to distribute the assets, or any part 
thereof, in discharge of such lawful claims as he 
knows of, and shall not be lable for the assets so 
distributed to any person of whose claim he shall 
not have had notice at the time of such distribu- 
tion; but nothing herein contained shall prejudice 
the right of any creditor or 
cliimant to follow the assets, or 
any part thereof, in the hands 
of the persons who may have received the satne 
respectively. 


Distribution of as- 
sets. 


Creditor may follow 
assets. 


This section has heen incorporated, with alight alterations, aa». 139 
in the Probate and Administration Act, V of 1851. It corresponds with 
a, 20 of Statute 22 and 23 Viet., c. 35 (an Act further to amend 
Law of Property and relieve T 
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By Rule 539, Belchambers’s Rules and Orders, p. 225, “ Every adver- 
tisement for creditors or other persons baving any elaim upon, or 
interest in, the distribution of any assets to be administered by the 
Court, which shall be iseued pursaant to any deerce or order, shall 
direct. every such creditor or other persons, within a time to be therein 
fixed, to send the Registrar bis name and address and the full parti- 
eulura of bis claim or interest, and a statement of his account and the 
nature cf the security Gf any) held by him. I'he time for adjudicating 
on the claims shall be fixed by the advertisement.” 


The form of advertisement for the creditors of a deceased person to 
eome in with their claims ander the above rule is as follows :— 


* Pursuant toa decree for an order) of the High Court of Judicature 
nt Foot William in Bengal, io its Ordinary Original Civil Jurisdiction, 
minde in [se€oul (he number and title of the suit or title of the matter), 
the creditors of AL By late of Lresedence and additions thus: No. 6, 
Park Street, in the Town of Caleutta, merchant], who died on or about 
the month of 138, onte on or before diay of 

JHA, to vend to the ofhee of the Registrar of this Conrt 
on its: Original Side, their names, addresses, and deseriptions, the full 
particulars of their claims, a statement of their accounts, and the nature 
of their seearities Gfany) held by them, or in default thereof, they 
will be peremptorily excluded from the benefit: of the said decree [or 
order). 

“Every creditor holding any security may prodace or transmit the 
same to the Registrar with the particntars of his claim, or shall produce 


the snine before the Hon'ble Mr. Justice , in the Conrt-house, 
on the day of 188 , at of the clock 
mm the noon, being the time for adjudicating on the claims. 
(Sd.) A. B., 
Belchambers'’s Rules and Orders, p. 451. Registrar.” 


Ifa creditor does not come in till after the executor has paid away the 
residue, be ia not without remedy. Tf he has aimnd to sne the legatees 
and bring baek the fund, he may do so, but be eannot affect the legatees 
except by suit, and he cannot affect the executor at all— Gullespie v. 
Alerander, 3 Russ. Ch. Ca, 136-7, per Lory Expos, 


As in Biogland, an unsatistied creditor in Endia has a right to maké 
a satistied leeatee refund, whether or pot the funds of the testator at the 
time of his death were sufficient: to pay both debts and legacies, and 
Whether the Jegatee was paid voluntarily or unde compulsion — Hodges 
Vv. Waidlegton, 2 Vente. 860, Marck vw. Ressel, 38) My. and Cr, 30. 
See next section, Bat the right of a creditor to make legatees refund 
wiy be leat by taches, nequies ence, or such conmluct as would make it 
highly inequitable for the Court to allow hin to assert: such right 
(Redgeey v Newstead, 301, 3..Ch. 89), or it may be barred by the 
hinitation provided by next section of this Act. : 


Jt would seem that a purchaser of a legacy which had been paid and 
delivered ennnet be compelled to refand or pay any portion of a debt 
subsequently established against the testator's estate—Nuble vy. ~ 
24 Beauv, 


321. A creditor who has not received payment 

Within what period of his debt may, within two years 
a creditor may call after the death of the testator, or 
es legatee tore- one year after the legacy has 
un : : 

been paid, call upon a legatee 
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who has received payment of his legacy to refund, 
whether the assets of the testator’s estate were or 
were not sufficient at the time of his death to piv 
both debts and legacies; and whether the payment 
of the lezacv by the executor was voluntary or not. 


This section has been incorporated as os. 140 in the Probnte and 
Adininistration Act, Voof 1881, omitting the words “within two veara 
after the death of the testator, or one year after the legacy has been 


Suits under this and the preceding aection, and under sa, 189) and 
140 of the Probate and Administration Act, Voof P&S), are now powerned 
by the general Limitution Aet, MV of P87 7. whieh, by are. 137, eeled i, 
as amended by Act Vo of PS8l. 8, 140. provides a pertud of three yearn 
from the date of payment or distibutien, 

In Enghind no particular period is Limited, 


The rule, that Jegatees called upon to refund are only liable to pay 
their reapective proportions ef the debt, applied in Guleae vo Alerane 
der, 3 Russ, Ch Ca, 180, was held an Larrea vio Nicolson, 2 Ded. 
and oJ.. 693, not to be appheable where the estate is not aduinatered 


by the Court. 


322. If the assets were sufficient to satisfy oll 
; the legacies at the time of the 
When a legatee who ae 
hins not recenved pay testator’s death, a legatee who 
ment or whe has been Tins not received paviment of lis 


. a . { ‘ 
compelled to re fund leuneyv, or who has been come. 
under section 321, 


Crtot oblige one who pe ‘He d to re ‘fund uoder the last 
Heit: POCO CE Aen preceding section, cannot oblige 
in full to refund, : 

One who lisis rece aved Pas rene 
in fall to refund, whether the legaeyv were paid to 
him with or without suit, although the assets have 
sabsequently become deficient by the wasting of 
the executor. 


This section has been incorporated as os. 14) in the Probate and 
Administration Act, Voof Jsd. 


The rule laid down is thus exphuned in the Tst volume of Roper on 
Leguetes, p. 450 :—~" Ifthe assets be ortginally suflicvent to antixly all 
the Jeyacies, and one of the legatees procures from the executor, either by 
meane of, or without, a suit, payment of lisdegaey, sud afterwards the 
executor waste the estate sous to render it deficient: to discharge the 
remaining bequests, those legatees cannot oblige the satisfied legatee to 
refund 3 first, because the payinent was totaderaatari by the executor, 
and secontily, beeatnee the fewatee ie protected by the principle that 
cizdantibus nen dormuentibuc pura auboonrunt.” Soa fortiort there cau he 
ne right on the part of the unpaid legutees to cull npon the satisfied 
lecatees fur a contribation where the lown has cecurre <A, not by the con. 
duet of the executor, but merely from accidental circumstancen—Fen- 
wick v. Clarke, 31 1.. J.,Ch., 731, per Traneza, L. J. 


If the assets had become deficient before the sati«fied legatee was 
paid, it would seem, io England at least, that the ic e 
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may call upon him to refund — Peterson v. Peterson, L. R., 3 Eq., 111. 
The harden of proof in such a case would be on the claimants to show 


that the wasting tuok place before the payment— did. 


323. If the assets were not sufficient to satisfy 

all the legacies at the time of the 

— testator’s death, a legatee who 

‘aguinst executor, hag not received payment of his 

poe legacy must, before he can call 

on a satisfied legatee to refund, first proceed against 

the executor if he is solvent; but if the executor is 

insolvent, or not liable to pay, the unsatisfied legatee 

can oblige each satistied legatee to refund in pro- 
portion. 


section has been incorporated as s. 142 in the Probate and 
Adininistrution Act, V of 1881. 

The remedy in the first instance is against the executor, because, by 
discharging one legacy he has admitted assets for the payment of all— 
I Roper on Legacies, 459, 4th edn, ; Orr v. Kaimes, 2 Ves. Sen., 194. The 
assets being deficient, the payment was a devastant by the executor. 
Ifhe be unable to pay, then, as itis a rule of equity that upon a defi- 
ciency of assets all general legatees shall proportionally abate, the Court 
will eutertain a suit by the unsatisfied lexatees to compel him who has 
been paid to refund—1 Roper on Legacies, 459, 4th edn. See s. 317, 
supra, 


324. The refunding of one legatee to another 

Limit to the refund. Shall not exceed the sum by 
ing of one legutee to Which the satisfied legacy ought 
mente to have been reduced if the estate 


had been properly administered. 


Tllustration. 


A has bequeathed 240 rupees to B, 480 rupees to C, and 
720 rupees to Do The assets are only 1.200 rupees, and if 
properly administered would give 200 rupees to B, 400 
rupees to Cy, and 600 rupees to D. Cand D have been 
patd their legacies in full, leaving nothing to B. B can 
oblige C to refund 80 rupees, and D to refund 120 rupees, 


This section has been incorporated as 8. 143 in the Probate and 
Aduinistrauon Act, Vot” © 


Refunding to be ~ 9325. The refunding shall in 
without interest. all cases be without interest. 


This section has been incorporated as s. 144 in the Probate and 
Aduiuistratiun Act, V of 1551. 
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4 326. The surplus, or residue of the deceased's 

eof the de- Property after payment of debts 

‘s property after and legacies, shall be paid to 

payments to be 32 -y leg: : 

saa feaduaty te the residuat y le gatee when any 
has been appointed by the will. 


Thia section has been incorporated ass. 145 in the Probate and 
Administration Act, V of 1881. 


Although the residuary legatee dies before the payment of debt and 
before the amount of the surplis is ascertained, yet it: shall devolve 
upon his personal representative — Williams on Executors, 1460. See 
8. 91, ante, p. 112. 


PART AL. 


OF THE LIABILITY OF AN EXECUTOR OR ADMINISTRATOR 
DLUVANTATION, 


327. When an excentor or administrator mis- 


“ee ° ! Pi : ¥ 4 
Liability of executor ee ee SEE eee vl thie 


or administrator for Or subjects it to loss or damage, 
devastation, he is linble 


or damage so occasioned, 
Tilustrations, 


(a.) The executor pass out of the estate an unfounded 
claim. He is liable to make good the Juss, 


(b.) The deceased bad a valuable Tease renewable by 
notice, which the executor negleets to give at the proper 
time. The executor ia hable to make good the loss. 


are 


(c.) The deceased had a lease of less value than the rent 
payable for it, but terminable on notice at a particular 
time, The excentor newlects tu give the notice. Ile as 
liable to make good the 


This section has been incorporated as 4. 146 in the Probate and 
Adninistration Act, Vo of Last. 


Devastarit: by Co-ereeutor.—~An execntor who does any act, = 
with an innocent motive, by which the property gets into Che bands of 
another exeeutor, is equally answerable with hia co-eaccutor for any 
loss— Lang ford vo Gascoune, JE Ves, 333. Tt in otherwise when bis 
hae remained merely passive —Tbul ; Dir v, Burford, 19 Beav, 432. 
In Shipbrook v. Hinchinbrook, 11 Ves., 252, it was held, that execu- 
tors might be charged for negligence by juluing ina transfer toon 
co-executor upon his representation that it was required for payinent of 
debts ; but that they were net liuble «o far as they could prove that 
the money transferred was applied to that purpose, uitheuagh the 
executor got possession of other funds, part uf the uescts, not | 
; which funds be bad wasted. 
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In Booth v, Booth, 1 Beav, 125, an executor who permitted his 
co-executor, who was the brother of the testator, to carry on a trade, in 
the hope that there would be more profit made by this mode of dealing 
with the asset«, and that it would be more advantageous for those 
interested under the will, was held linhle for losses which bad occurred, 
The rale is, that a trustee who stands by and sees ao breach of trust 
committed by his co-trustee becomes responsible for that breach of 
truct— Jb, per Loup Lascpans, MR. See Morton v. Brochklehus st 
(No, 2), 29 Beav., 510, 


The appointment by trustees of one of their number to be factor or 
nvent would not of itaclf make them Hable for his defaults; but by so 
risk ing him thetr avent, they would be liable for his defaults as agent 
in the sume way as “they would be liable for the defaults of unv other 
person whom they might appoint to the ofliee (/fome vy. Pringie, 
8 Cl oand Fin, 264); and this proposition is true also of co-executors — 
Joplis v. Hurrell, 19 Beav., 423. 


Improper sale —An executor willbe held responsible if he improperly 
sells his testator’ assets ata undervalue (Reece vi Gordon, 1b Beuv., 
265); but af an executor set bond fide i selling, be will not be held 
responsible even if the sale be at an undervalue — Selby v. Bowe, 
9 Jur, NOS, 425 


Hhat where executore act in the honest exercise of their discretion 
ne to thee time of xelling property offa ve ry nocertam and spec ulutive 
character, thev ought not to be made personally responsible for the 
Joss arising from thei not diving sold within the twelve months— 
Muraden vy. Reat, LR, 8 Ch oD. ous. In Barton ve Burton, 1 My. 
and (80, an executor who allowed part of a testatoe’s assets to remiun 
Invested tn Mexiean bends for a vear and seven months after the testa. 
tora death, and eventually sold the bonds ata lower potee than mraghit 
have been obtained by a sale atan earher period, bat appenred to bave 
aeted throughout with diliwenee and good faith, was held, ander the 
cHeummstanees, not te be tieble for the loss consequent on his not having 
aold them seoner, In Grayburn ve Clarkson, LL. W383 Ch, 606, where 
the testator, who held shares au an unlimited diability company, directed 
his executors to convert lis estate wath all convement: specd. the exe. 
caters were held responsible for an omission to sell within twelve 
tnonths, no reason having been suggested for the delav, In Sedby v. 
Bowe, 9 Jur, NOS, 425, Kaicutr Bauer, Lod. thus laid down the 
law an this subject: Where an executor acts honestly, it is not every 
actof imprudence, uer every act ot bad management, that is sufficient 
te charge him, There mustan each case be seme gross act of what 
the law calls wilful defanit--some gross and stuikinug tnattenQion to his 
duty through which loss bas been sustumed by those fur whem he is 
trustee.” 


In dealing with the leaseholds of a testator or intestate, an executor 
or administrator may grint an doderlease, if necessary, for the due adimi- 
nistration of the property, bat cannot give an option of purchase ata 
future time - Oceanic Steam Navigation Co. vo Sutherberry, L. R., 


16 Ch. D. (CL A ), 286. 


w= Bxecutora whe, for upwards of a year after their testa- 

tor’s death, allowed) a cousiderable portion of the assets to he unpro- 
ductive in the hauds of a banker who failed, were, uuder the cirenm- 
atuneeas, charged with the lass— Moyle v. Mayle, 2 Russ. and My., 710. 
See Rehden v. Wesley, 29 Beav., 213. Executors, however, may allow 
a reasonable balance to remain at their bankers, and they will not be 
held responsible for any loss by reeson of the bankers becoming bank- 
rupt (Swinfen v. Swunifen (Ne, 5), 29 Beav., 211); vor will executors 
responsible where acting from necessity, or according to the regular 
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of business they employ an agent who misapplies mone entrnst- 
ed ta him (Edmunds v. Peak, 7 Beny.. 289; Bacon vo Bacon, § Ven, 
334); but they are linhle where they unnecesscrily allow a person ta 
receive money, and that person nisapplies t— GaAosé v. Wadler, 9 Reavy , 
497. See Bostock vw. Floyer, Lo Rt Bq. 26.0 Tu Bacon vy Bacon, an 
executor living in’ Lenden remitted money of the testater te tha 
atterney in the conntry of the testator to pay the debts dae fiom 
estate, and Che money was misapplied, and the executor was 


Although, in equity, where the assets of a testator have come into 
hands ofan execator and are afterwards lost to che estate, the execator, 
it seems, stands in the position of a gratmitons bailee, and therefore cannat 
be charged withoat some @ilful defuale (feb ov, Joh TL Rb Ch wD, 
562), yet executors will be hable for any Joes or damage vecruing after 
the time by wioeh they ought to have sold the property ~—-/'ry ov. fry, 
27 Beas, $44 0 “Phev will be diable also af, havin assets in dian, they 
allow debts carrying interest to remain unpaid— dad vo Hallet, 
I Cox, 154. 


willalses be Halle of they tnveat thetr ¢estator's maney ity 
Improper or unauthorized securities — Seo Walker vw. Symonds, Swan, 
63 3 Suchknen ve Sewedi, | Mo and Cy, 8. 


See sa. 301—S07, supra, and the notes tas 278, aupra, pp. INS3-4. 


328. Whenan exeentor or administrator ocen- 


For neglect ta get be al 
inoany part of the de- lecting to vet In AanYV part of the 
ceased . property, property of the dec sased, he iN 
linble to make good the amount. 


ihrations, 


(a.) The executor absolutely releases a debt due to 
decensed from oa solvent: person, or compounda with a 
debtor who is able to pay ain full) Phe execute: ts liable 
tou make good the amount, 


(b.) The exeeutor neulects to sue for a debt til the 
debtor is able to plead the Act for the Imitation of 
and the debt is thereby lost to the estate. The | 
is linble to make wood the amount, 


This section has been incorporated as 4. 147 in the Probate and 
Administration Act, Vo oof Tat. 


ought not, withont great reason, to permit fioney to 
upon personal security longer than is nbsclutely necessary, and they 
will be charged with w lows from their neglect to eal tn money lent by 
their testator on bond— Powell v. Brana, a Vee, 39. See Lowaun vy, 
2 Bro, O.C., 156. 


Carrying on Buciness.—“ This arnie withant exception,” sand Loan 

sGq@pank, AME. Ko, in Atrkman vo Booth, VW Beav., 280, “ that, to 
authorize execttors to carry ona trade, or to permit it to be carried 
on, with the property of « testator held by them on trust, there ought 
te be most distinet and positive authority and direction given by the 
will itself for that purpuse.” 


40 
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Although an executor generally cannot, unless authorized by the 
will, carry on the trade of his testator, he may do so for the purpose 
of winding it up— Collinson v. Lister, 20 Beav., 356. In some cases 
also he is bound to complete contracts entered into by his testator. 


329. [Repealed by Act VII of 1870.] 


330. [Repealed by Act VII of 1870. ] 


PART XLI. 


MISCELLANEOUS. 


331. The provisions of this Act shall not apply 
Succession to pro- $0 Intestate or testamentary suc- 
erty of Hindus, cession to the property of any 
luhammaduns ot Windu, Muhammadan or Bud- 

Buddhists, and certain : 
dhist ; nor shall they apply to 


wills, intestacies and 
marriages, not affected any will made, or any intestacy 


a occurring before the first day of 
January, 1866. The fourth section shall not apply 
to any marriage contracted before the same day. 


As to Hindus and Buddhists, see now the Hindu Wills Act, XXI 
of 1870, 8.2. Mahomedans have a law of their own as to wills. 


The term ‘ Hindu’ in this section means and includes a Jain, and Jains 
consequently, in matters of succession, are not governed by this Act— 
iv. Makhan Lal, I. L. R,3 All, 55. 


A Native Christian is not a ‘Hindu’ within the meaning of this 
section—JusepA Vathiar, 7 Mad. H.C. R., 121, See Abraham v. Abra- 
Aum, 9 M.1.A., 259. So, in Ponnusami Nadan vy. Durasami Ayyan, 
1. L. R, 2 Madge 209, the Indian Succession Act was held to govern the 
successiun in native Christian families. 


In the case of Ko Aya Daine, 10 W. R., 417; (8.C.)2 B. LR, A. C., 
79, it was held in 1868, that, under this Act, probate might be granted of 
the will of a Buddhist made after the Ist January, 1866. It was not, 
however, considered necesaary that a will of a Buddhist should be 
executed according to the formalities required by this Act. 


But it was held in 1869, that the High Court had no power to grant 

robate of the will of a Hinduin any case in which, according to the 

Hindu Law of Inheritance, the testator had no power to make a will— 
Adam Shaw. 11 W. B., 413. 
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332. The Governor General of India in Council 
ee rea shall, from time to time, have 
General to exempt any Power, by an order, either retros- 
race, sect, or tribe in pectively from the passing of this 
Act, or prospectively, to exempt 
from the operation of the whole 
or any part of this Act the members of any race, 
sect or tribe in British India, or any part of such 
race, sect or tribe, to whom he may consider it im- 
possible or inexpedient to apply the provisions of 
this Act, or of the part of the Act mentioned in 
the order, The Governor General of India in Coun- 
cil shall also have power from time to time to re- 
voke such order, but not so that the revocation shall 
have any retrospective effect. All orders and revo- 
cations made under this section shall be published 
in the Gazelle of India. 


Under this section Native Christians in the Province of Coorg have 
been exempted from the provisions of the Succession Act retrosped- 
tively from the 16th March, 1865—Guzetle of Inde, July 25, 1868, 
p. LO9d. 

When any person exempted from the provisions of this section dies 
leaving assets within the jurisdiction of a District Judge, the District 
Judge is, in the first place, to take the charge of the property, and 
report to the Administratur-General. See Act I] of 1874, 5. | 
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THE PARSI SUCCESSION ACT. 


No. XXI or 1865. 


An Act to define and amend the law relating to 
Intestate Succession among the Farsis.* 


WHEREAS it is expedient to define and amend the 
law relating to intestate succes- 
sion among the Parsis; It is 
cnncted as follows :— 

1 Where a Parsi dies leaving a widow and 
ion of property children, thie property of which 
Se he shall have died intestate shall 

be 7 . s ‘ 

eS ie be divided among the widow and 

children, so that the share of each son shall be 
double the share of the widow, and that her share 
inl] be double the share of cach daughter. 

2. Where a female Parsi dies lerving a widower 
Divinion of property nd children, the property of 
Serie eee: and whieh she shall lave died intes- 
shhakires temtite ee 

eee NEES tate shiall be divided amone the 
widower and such children, so that iis share shall 
be double the share of eneh of the children. 

3. Whena Parsi dies leaving children, but no 
a widow, the property of which he 

Division of property ‘ eee 

rn oof  Shalk have died intestate shall be 
divided amonest the elildren, so 
that the share of each son shall 
be four times the share of exch daughter. 

4. Whena femme Parsi dies leaving children, 
but no widower, the property of 

Division Rinon pest ; : he 

chiklnn of female ine Which she shall lave died intes- 

testate leaviug nO re erat) Or alte telorl 2 : 

aaa tate shall be divided amongst the 
children in cqual shares. 

5. If any child ot a Parsi intestate shall have 

ee died in his or her lifetime, the 

Division of preodecens- : : ‘ . 

child's share among Widow or widower and issue of 

such child shall take the share 
which such child) would have 


Preamble. 


ho Widow. 


* This Act is declared toapply tothe whole of British India, 
Scbwluled Diastracte--Act AV of Ista. a J. 


ACT XXI OF 1865. 


taken if living at the intestate’s death in such man- 
ner as if such deceased child had died immediately 
after the intestate’s death. : 


It is not a condition precedent to the application of this section that the 
predeceased son of a Parsi intestate should have left both a widow and 
children. Thus, where an intestate Parsi left himsurviving a widow, sons, 
daughters, children of a predeceased son and the widow of another pres 
decease? son, who had died without issue, and a posthumous danghter 
was afterwards born to the intestate. it was held, that the lastanentioned 
widow Was entitled to one moiety of the share in the intestate's property, 
which her husband would have taken bad he survived the intestate > and 
that the other mmety of such share devolved on the survivings ine of 
the intestate mecluding the posthumous daughter and the children of his 
other predeceased son—Mancharye AL Dacar yo Mithibar TLR. 1 Bom, 


506, 

6. Wherea Parsi dies leaving a widow or widows 
Te er, but without leaving anv lineal 

Division of property ; : Ui a 
when intestate leaves Geseendants, dis or her father 
widow of widower, but and mother, if both are living, 
or one of them aif the other is 
dead, shall take one moiety of the property as to 
which he or she shall have died intestate, and the 

widow or widower shall take the other moiety. 

Where both the father and the mother of the 
intestate survive him or her, the father’s share shall 
be double the share of the mother. 

Where neither the father nor the mother of the 
intestate survives him or her, the intestate’s rela- 
tives on the father’s side in the order specified in 
the first schedule hereto annexed, shall take the 
moiety which the father and the mother would have 
taken if they had survived the intestate. 

The next-of-kin standing first in the same sche- 
dule shall be preferred to those standing second, 
the second to the third, and so on in succession, 
provided that the property shall be so distributed as 
that each male shall take double the share of each 
female standing in the same degree of propinquity. 

If there be no relatives on the father’s side, the 
intestate’s widow or widower shall take the whole. 

See Frasha Kathhasru v. Jerbai, I. L. R., 4 Bom., 537. 


7. When a Parsi dies leaving neither lineal des- 

Division of property cendants nora widow or widower, 

when intestate leaves his or her next-of-kin in the or- 
widow nor : : 

nor hnealdes- Ger set forth in the second sclie- 


dule hereto annexed, shall be 
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entitled to succeed to the whole of the property as to 
which he or she shall have died intestate. 

The next-of-kin standing first in the same schedule 
shall always be preferred to those standing second, 
the second to the third, and so on in succession, pro- 
vided that the property shall be so distributed as 
that each male shall take double the share of each 
female standing in the same degree of propinquity. 


Where thore is nu kin, the Crown would, of course, take as wltimus 


8. The following portions of the Indian Succes- 


Exemption of Parsis ; ‘ : , 
from parts of Indian Darsis (that is to say )—the whole 
Succession Ac, 1865. 


IV, excepting section 25, the whole of Part V, 
and section 43. 


In excluding from application to Parsiss. 42 of the Indian Succession 
Act, which repeals the English rule as to advancement contained in the 
Statute of Distributions, it was not the intention of the Leyislature to 
preserve the last-nentioned rule iu force for the Parsi community.— 
Danjibat B. Gujrat vo Navasbar, TL R., 2 Bom., 75. 


THE FIRST SCHEDULE. 


(1.) Brothers and sisters, and the children or lineal descend- 
ants of such of them as shall have predeceased the intestate, 

(2.)) Grandfather and grandmother. 

(3.) Grandfather's sons and daughters, and the lineal descend- 
ants of such of them as shall have predeceased the intestate. 

(4.) Great grandfather and great grandmother. 

(o.) Great grandfather's sous and daughters, and-the lineal 
descendants of such of them as shall have predeceased the 
intestate. 


THE SECOND SCHEDULE. 


(1.) Father and mother. 

(2.) Brothers and sisters, and the lineal descendants of such 
of them aa shall have predeceased the intestate. 

(3.) Paternal grandfather and paternal grandmother. 

(4.) Children of the paternal grandfather, and the lineal des- 
cendants of such of them as shall have predeceased the intestate. 

(5.) Paternal grandfather's father and mother. 

(6.) Paternal grandfather's father’s children, and the lineal 
descendants of sach of them as shall have predeceased the intestate. 


ACT XXI OF 1863. 


(7.) Brothers and sisters by the mother’s side, and the lineal 
descendants of such of them as shall have predeceased the intestate. 

Widows and children rank before brothers and sisters.—Krasha Kain 
khasru v. Jerbai, I. L. R., 4 Bom., 537, 

(8.) Maternal grandfather and maternal grandmother, 

(9.) Children of the maternal grandfather, and the lineal 
descendants of such of them as shall have predeceased the intestate, 

(10.) Son’s widow, if she have not remarried ator before the 
death of the intestate. 

(11.) Brother's widow, if she have not remarried at or befure 
the death of the intestate. 

(12.) Paternal grandfather’s son’s widow, if she have not 
remarried at or before the death of the intestate. 

(13.) Maternal grandfather’s son’s widow, if she have not 
remarried at or before the death of the intestate, 

(14.) Widowers of the intestate’s deceased daughters, if they 
have not remarried at or before the death of the intestate. 

(15.) Maternal grandfather's father and mother. 

(16.) Children of the maternal grandfather's father, and the 
lineal descendants of such of them as shall have predeceased the 
intestate. 

(17.) Paternal grandmother's father and mother. 

(18.) Children of the paternal grandmother's father, and the 
lineal descendants of such of them as shall have predyceased the 


intestate. 
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THE HINDU WILLS ACT. 


No. XXI or 1870. 


An Act to regulate the Wills of Hindus, Jainas, 
Sikhs, and Buddhists in the Lower Provinces of 
Ben val and in the Towns of Madras and Bombay. 


Wuenreas it is expedient to provide rules for the 
execution, attestation, revocation, 
revival, interpretation, and pro- 
bate of the wills of Hindus, Jainas, Sikhs, and Bud- 
dhists in the territories subject to the Lieutenant- 
Governor of Bengal and in the towns of Madras 
and Bombay ; It is hereby enacted as follows :— 

1. This Act may be called 
“The Hindu Wills Act, 1870.” 

2. The following portions of the ain Succes- 

Certain portions of Sion Act, 1865, namely,— 
Act X of 1805 oxtended sections 46, 48, 49, 50, 51, 53, 
to willk of Hindus, ce is . : 
Sikhs, ond Bud. 8nd 57 to 77 (both inclusive), 
sections $2, 83, 55, 88 to 103 
(both inclusive), 

sections 106 to 177 (both inclusive) [and s. 187], 

shall, netwithstanding anything contained in sec- 
tion 331 of the said Act, apply— 

(a) to all wills and codicils vee by any Hindu, 
Jaina, Sikh, - Buddhist, on or 
after the first A av of September, 
one thousand eight hundred and seventy, within the 
said territories, or the local limits of the ordinary 
original civil jurisdiction of the High Courts. of 
Judicature at Madras and Bombay 3. and 

(6) toall such wills and codicils made outside 
those territories and limits, so far as relates to im- 
moveable property situated within those territories 
or 


Thia section ia here printed as altered by 8. 154 (pest, Pp. 376) of the 
Probate and Administration Act, V of 1881, 
The only powers conferred on Mofussil Courts being in reapect of wills 
made on or after Che tat day of September 1870, probate of a will made by 
Hindu prior to that date coahi not, it was held, under thia Act. be 
---s-d by ie District Court.—Lachmun Bharti vy. ™ 'P---- 
REC. 


Preamble, 


Short title. 


Extent of Act. 


ACT XXI OF 1870. 391 


The Probate and Administration Act, V of 1881, which now applies in 
the case of every Hindu. Mahammadan, Buddhist. and person exempted 
under s. 332 of the Indian Succession Act. dying before. on. or after the 
lat of April 1881, provides, that except in cases to which this Act (Hindu 
Wills Act) applies, no Court in any local area beyond the limite of the 
towne of Calcutta, Madras.and Bombay and the territories for the tima 
being administered by the Chief Commissioner of British Burmah, and 
no High Court in exercise of the conenrrent jurisdiction over auch 
local area conferred by that Act (the Probate and Administration Act) 
shall receive applications for probate or letters of administration until 
the Local Government has, with the previous sanction of the Governor. 
General in Council.. by a notification in the officin) Gazette, authorized it 
so to do—Act V of 1881.8 2. post, p. 395. 

The power of a Hindu before the Hindu Will« Act to make a testamen* 
tary disposition of whatever was his absolute property, was clearly estab* 
lished. See Varottam Jngqican ve, Marsandax Hurvkisandaas, 3 Rom. He 
C.R. 6: Malraz Luchmea vy. Chalckany Vencata Rama 2 Moore's lo Ag 
54: Nagalutchnee Ummal vy. Gepoe Nardarjee Chetty, G Moore's TA. 8095 
Baboo Beer Pertab Sahee vy. Maharajah Rajender Pertab Sahee, ¥2 Moore's 
I.A..1. And before the Hindu Wills Act no particular formatities wero 
required in the execution or attestation of Hindu willa— Vinayak Nu- 
rayan Jogv. Gorindrav Chintaman dea? Bom WO CR. 224: Mane 
charji Pextonjuy. Narayan Lukshomanje V Bom WC RR. 77: Cronivas 
Ammal vo Vijagammal,2 Mad. H. © R387.) So that. before that Act, a 
Hindu might have made a nuneupative will of ether immoveable or 
moveable property,—Crinicas Aeoumal vo Vejayammal, 2 Mad H.C. RR. 87, 

In Bombny it was held, that a nuncupative will made in J87), after the 
Hindu Wills Act came in force by na Hindu, but not dealing with any 
immoveable property to which this Act applied, was valid.— AAagraan 
Duillabh vy Kala Shankar 1% Th. 1 Bom... Get, 

A will by a Hindu exeented before the Ist: September 1470 waa held In 
Bombay not to be invalid, becanse his signature was not attested — Ma- 
dhahaiv. Gonesh Tutya Gholap. VT R38 Bom., 7; Mancharyi Peatongry, 
Narayan Lukshumarkje) Bom HOC RR. 77. 

So, before the Hindu Wills Act, the will of a Hindu might be revoked 
by parol, and where definite authority was yiven by him to destroy the 
will with the intention of revoking it. that was in daw a sulicient revoe 
cation, although the instrument was not in fact destroyed.— Maharajah 
Pertah Narain Singh vy. Muharance Subhuo Aver, 1. Lb. it., 3Cal.(P. C), 

265(8.C.) 1C. L. R, 113. 


3. Provided that marriage 


or codicil : 
And that nothing herein contained shall authorize 
a testator to bequeath property which he could not 
have alienated inter vivos, or to deprive any persons 
of any right of maintevance of which, but for sec- 
tion 2 of this Act, he could not deprive them by will: 


{And that nothing herein contained shall ccat in the executor or 
misfrator with the will anncred of a deceasrd person any property which 
auch perrons could not hace alwnated inter ricoe, Repealed by s. 154 of 
Act ¥ of 1881). 


And that nothing herein contained shall affect 
any law_of adoption or intestate succession : 
nd that nothing herein contained shall authorize 
avy Hindu, Jaina, Sikb, or Buddhist to create in 
41 
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property any interest which he could not 
created before the first day of September one thou- 
sand eight lundred and seventy. 


In cases to which the Indian Succession applies, every will, except a will 
mivie in the exercise of a power of appointment, when the property over 
which the power of appointment ix exercised would not, in default of 
such appointmeat, pasa to the executor or administrator of the festator, 
or to the person entitled in case of intestacy, is revoked by marriage—Act 
X of 1865, 8. 56, ante, p. 67, 

The second proviso to this section is in accordance with the principle 
of the decision of the Judicial Committee of the Privy Council in the 
crseot Sonatun Bysack ve Sreemutty Jugyutsoondrce Daxsec, 8 Moore's L A., 
(6. where it was Inid down that the extent of the power of disposition of 
a Hindu testator is to be regulated by Hindu Jaw. It) was also held in 
that cnc, that a Hindu could not, by his will, interfere with his widow’s 
right tomaintenance Ax vo the persons who are entitled to maintenance, 
wes Mayne's Hindu Law, §3 374-5 ef seq. 

In the case of Zagore vy. Tagerc, 9 BLT. R., 377, the Judicial Committee, 
without deciding how far the testamentary power as to ancestral property 
could) supersede the clainn of a son to maintenance, considered, that 
the claimant in that case had received an adequate mamtenance Where 
n testator disinherita his son, it was held that at war not necessary that 
there should bean express declaration of the testator’s desire or inten- 
tion to disinherit his sons if there in an actual paft to some other persons 
in clear and nnequivocal terms — Lrexenne Coomar Ghose vy. Turracknath 
Nirkar, JOB, G R, 267. dissenting from the case of Rooplall Ahettry wv. 
Mohima Chara hoy AOB Te Raed, In these cases the wills were exe- 
euted before the Hindu Wills Act eame into operation, See 8. MW. Searjee- 
money Daasec V Denobundo Mulirck, 6 Moore's TA, 526, 


“Tt has been often ruled in the Supreme Court that a Hindu may dis- 
pose by will of property wholly acquired by his own exertions, and also 
of separate property nequired by partition of family property or by the 
non-existence, or if any did ever exist, the extinction of coparceners or 
joint teuants, and no distinction of which, To am aware. has ever been 
taken between it and self-acquired property either in point of descent or 
of aticnabiktty, On the other hand, it has often been held there, that he 
cannot dispose by will of undivided family property or of any share 
therem so long as that share remains upsxevered from the family stock.”’— 
Mayne, § 818 (soe Gangabhar vo Ramang, 3 Bom, H.C. R. (A.C). 66 | 
Adarum Sdaan vy. ftam Puadeyt VW Bom. H.C. R. 76). Mr. Mayne goes 
on toray: °° The result apparentiy would be, that the right of devise is 
coextensive with that of ahonation, except where. In an undivided family, 
the night of devise contheta with the law of survivorship, in which case 
the former gives way “--HPlindu Law, 6. 349. See Beer Pertab Sahee v. 
Maharagh Ragender Pertah, V2 Moores TA. 1. 


The third proviso to this section (printed in italics) has been 
repealed by a 14 of the Probate and Adiministration Act, Vof Issi. And 
now, by a 4 oof that Act, in cases to which that Act applies, © the 
executor or administrator, as the case may te of a deceased person, is his 
legal representative for all purposes and all the property of the deceased 
peraon Vests mn hiinas such, Bat nothing herein contained shall veat in 
an executor or administrator any property of a deceased person which 
would otherwise have passed by survivorship to some other person.” 


The first part of the section just quoted, it will be obaecrved, is taken 
from «. }70 of the ladian Succession Act, page 206, ante, 


The last. proviso te this section must be read as referring to the estate 
or interest which could be given, without reference to the farther question 
to whoin it could be given—Alaxgamanjert: Dabee v. Sonnwonr Dabce, 
oC E.R, il, per Wiraes, J. In that case a gift tothe unboin children 
of the twstators Uiree unmarried daughters to take effect when these 
children attained their majonty. was beld to be avalid gift. See the 

tow 4 of Act V of 1591, post, p. 327. According wo that decison, it 
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will be observed, that the Hindu Wills Act, which was paseod 
_ decision of the Judicial Committee of the Privy Council in ieee 
case, has made a material alteration in the law aa laid down by the 
Judicial Committee in that case. See notes to a 101 of the Indian 
Succession Act, ante, pp. 127-8. 

All estates of inheritance created by gift or will, so far as they are 
inconsistent with the general law of inheritance, are void as such.-—Sveur- 
jeemoney Dossee Vv. Denobuudhoo Mullick, 6 Moore's 1. A., 62. 

See notes tos 46 0f the Indian Succession Act, p. 86, ante, an to the 
power of a Hindu widow to dispose by will of accumulations in her hands 
at the time of her death. 


On and from that day, section 2 of Bengal 
Pucial Sepenl: et Regulation Vi of 1799 shall be 
Bengal Regulation V repealed so far as relates to the 
a aaa executors of persons who are not 
Mohammadans, but are subject to the jurisdiction 
of a District Court in the territories subject to the 
Licutenant-Governor of Bengal. 
5. Nothing contained in this Act shall affect 
Saving of rights of the rights, duties, and privileges 
Administrator-General. of the Aduministrators-General of 
Bengal, Madras, and Bombay respectively. 

6. In this Act and in the said sections and Parts 
of the Indian Suecession Act, all 
words defined in section 3 of the 
same Act shall, unless there be something repug- 
nant in the subject or context, be deemed to have 
the same meaning as the said section 3 has attached 
to such words respectively : 

And in applying sections 62, 638, 92, 96, 98, 99, 
100, 101, 102 and 103 of the suid Succession Act to 
‘wills and codicils made under this Act, tne words 
‘son,’ ‘sons,’ ‘child, and ‘ children,’ shall be deemed 
to include an adopted child ; and the word ‘ grand- 
children’ shall be deemed to include the children, 
whether adopted or natural born, of a child, whether 
adopted or natural born; and the expression 
‘daughter-in-law’ shall be deemed to include the 
wife of an adopted son: 


Thiae section is here printed as alter! by #154 of the Probates and 
Administration Act. V of 1881, pest, po 376. Prior to that Act, 5. 182 of 
the Indian Succession was alley te be interpreted according to the provi- 
gions of this section. ‘The Isat paragraph of this section, as it originally 


Interpretation-clause. 


In order to make a gift under a will good by Hindu law, the 
exceptin the case of au alupted child or a child en centre sa mere, 
be aperson in existence capable of taking at the tame when the gift 
takes effect. A child adopted after a man's death iu pursuance of a power 
by him, is in contemplation of law begotten by him.— Zagere v. 
9B. L. B., 377. 
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THE PROBATE anp ADMINISTRATION ACT. 


No, V oF 1881. 


(Received the assent of the Governor-General on the 21st January, 
1881.) 


An Act to provide for the grant of Probates of Wills and Letters 
of Administration to the estates of certain deceased persona, 


WuerEAs it is expedient to provide for the grant 
of probate of wills and letters of 
administration to the estates of 
deceased persons in cases to which the Indian Suc- 
cession Act, 1865, does not apply ; It is hereby 
enacted as follows :— 


The Indian Succession Act, X of 1865, which, by 8, 2, was declared 
to constitute, except as provided by the Act itself, or by any other law 
for the time being in force, the law of British India applicable to all 
cases of intestate and testamentary succession, does not apply to intestate 
or teatamentary succession to the property of any Hindu, Muhammadan, 
or Buddhiat. nor to any will made, or any intestacy occurring, before the 
lst day of January, 1866—Act X of 1865, 8. 331, ante. p. 314. 


Preamble. 


CHAPTER I. 


PRELIMINARY. 


1. This Act may be called 

Short title. “The Probate and Administra- 
tion Act, 1881 :” 

It apples to the whole of Bri- 
tish India; 

and it shall come into force on 
the first dav of April, 1881. 
2. Chapters IT to XT, both inclusive, of this Act 
shall apply in the case of every 
Hindu, Muhammadan, Buddhist, 
end person exempted under section 332 of the Indian 
Succession Act, 1865, dving before, on, or after the 
gaid first day of April, 1881: | 

Provided that nothing herein ‘contained shall be 
deemed to render invalid any transfer of property 
duly made before that day: 


Local extent. 


Commencement, 


Personal application, 


DEFINITIONS, 395 


Provided also that, except in cases to which the 
Hindu Wills Act, 1870, applies, no Court in any 
local area beyond the limits of the towns of Calcutta, 
Madras, and Bombay and the territorics for the 
time being administered by the Chief Commissioner 
of British Burma, and no High Court in exercise 
of the concurrent jurisdiction over such local area 
hereby conferred, shall receive applications for pro- 
bate or letters of administration until the Local 
Government has, with the previous sanction of the 
Governor-General in Council, by a notification in 
the official Gazette, authorized it so to do. 


Chapters IIT to XTII will apply to Native Christians of the Province of 
Coorg. who were exempted under 8. 332 of the Saccexion Act from the 
provisions of that Act retrospectively from the loth March, IS6o— Gazette 
ef India, July 25th, 1868, p. LOO, 


The Hindu Wills Act. XXF of 1870, applies, notwithstanding anything 
contained in 8 351 0f the Suceession Act ¢a) to alb walls amd codicrls 
mude by anv Hindu. Jaina. Sikh or Buddhist, on or after the tat day of 
September, 1870. within the territories subject to the Laeutenant-Governor 
of Bengal, or the local limits of the ordinary oriytoal civil ypurisdie- 
tion of the High Courts of Judienture at Madras and Bombay and (i) 
to all such wills and codaeiis made out=ide those terzitories, and se far an 
relates to immovenable property sittuited within those territories or 
limits—Act XAT of YS7TO. & 2 Phe following notifiention dated the 
Int April, ISS], was published. by order of the Tiacutenant-Governor of 
Bengal. in the Caleutta Gazette of 6th April best -- 


In exercixe of the power conferred by «x 2, Act Vo oof 881, Tix 
Honor the Lientenant-Governor of Bengal. with the previous sanction 
of the Governor-General in Conner) is pleased hereby to anthorize the 
High Court of Judicature at Fort) Willan in Benpal throughout the 
territories subject to the Lieutenant-Governor of Betyral, and afl Dostaret. 
Judyes asx defined in the anid) Act within the sar Gorritories, and: such 
judicial officers asx the said High Court may, from time to time  nppossst 
as District Delegates, to receive applications for probate anu letters of 
administration. 


By another notification, the Chief Commissioner of Asam, with the 
previous sanction of the Governor-General on Counest has authorized 
the High Court of Judicatare at Fort Wilhamon Bengal, throughout 
the territories subject to the Chief Commissoner of Arsam. and all 
District Judyes as defined within the said territories, and such judicial 
officers as the said High Court may, from time to time. appoint ax District, 

iter, to receive applications for probate and letters of 
Englishman, loth September, 1881. 


3. In this Act, unless there 
Interpretation-clause. be something repugnant in the 
subject or context,— 
‘Province’ includes anv divi- 
‘ Province.’ sion of British India having a 
Court of the Jast resort: 


Assam does not come within this definition—Thakoor Aristo 
Adhikarce v. Basovdeb Goshamec, 12 W. B., 
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‘Minor’ means any person subject to the Indian 

‘Minor, Majority Act, 1875, who has not 

‘ Minority.’ attained his majority within the 

meaning of that Act, and any other person who 

lias not completed his age of eighteen years; and 
‘ minority ’ means the status of any such person: 


By s.2o0f the Indian Majority Act, IX of 1875, itis enacted that 
every minor, of whose person or property a guardian has been or shall 
be appointed, shall be deemed to have attained his majority when he 
ahall es completed his age of twenty-one years,and not before. See 
Kaj Cvomar doy v, Alfuzuddin Ahmed, 8 C. UR, 419. 


‘Will’ means the legal declaration of the inten- 
tions of the testator with respect 
to his property, which he desires 
to be carried into effect after his death: 

‘Codicil’ means an instrument made in relation 
to a will, and explaining, altering 
or adding to its dispositions. It 
is considered as forming an additional part of the 
will: 

See nota to the definition of ‘ will‘ and ‘codicil’ in 8. 8 of the Indian 
Act, p. 4, ante. 


‘Will.’ 


‘ Codicil.’ 


‘Specific legacv’ means a le- 
gacy of specified property : 
‘Demonstrative lega-  ‘ Demonstrative legacy’ means 
a legacy directed to be paid out 
of specified porperty : 


‘Specifie legacy.’ 


definitions of ‘apecific legacy’ and ‘demonstrative legacy ' are 
taken from «. 137 cexplo.) of the Indian Succession Act, p. 171, ante. 
‘Probate’ means the copy of a will certified under 
the seal of 8 Court of competent 
} jurisdiction, with a grant of admi- 
nistration to the estate of the testator : 
‘Executor’ means a person to whom the execu- 
tion of the Inst will of a deceased 
‘Abia is, by the testator’s ap- 
pointment, confided : 
‘ ‘Administrator’ means a person appointed by 
) competent authority to adminis- 
: ter the estate of a deceased person 
i when there is no executor : and 


Beo notes to the definitions of ‘executor’ aud ‘administrator ‘ in 6, 3 
of the Indian Savocesmou Act, p. 5, 


; * Probate.’ 


‘ Administrator.’ 
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‘District Judge’ means the 
District Judge.’ Judge ofa principal Civil Court 
of original jurisdiction. 


notes to the definition of ‘ District Judge’ in a. 3 of the Indian 
Succession Act, p. 3, aate. 


CHAPTER IT. 
OF GRANT OF PROBATE AND LETTERS OF ADMINISTRATION, 


4, The executor or administrator, as the case. 
Character and proper) HAY be, of adeceased person, is’ 
ty of executor or admi- is) legal representative for all, 
nistrator as such. 
purposes, and all the property of, 
the deceased person vests in him as such, | 
But nothing herein contained shall vest in an exe-- 
cutor or administrator any praperty of a deceased | 
person which would otherwise have passed by survi- 
vorship to some other person. 


The first part of this section is s)| 179 of the Indian 
Act ; see the notes to that section. aate. po 206, The proviso in new 


Prior to thia Act, in eases to which the Hindna Wills Act and the Indian 
Ruecession Act did not apply, probate eould only be granted under the 
Supreme Court Charters, but the repreacntative atatos cepferred by such 
grant fell far whort of that conferred by scimitar prante in the ense 
of deceased European British aghjyeets In the caae of wills of Hindus 
not governed hy the Hindu Wills Aet probate conferred no rigehit of Pree 
perty analogous Ue estate or interest conferred upon an bnaglish executor— 
Jaykaliy. Sibnath Chatterpoo 2 BOL BR 6O ©) 1 per Puban, J 

In Aherodemoney Diaaser vy, Devrqgamone yf Dusere, TOL HR. § Cale : 155, 
(8. ©.).3 6.0L BR. 315, Meukgy. Jo, anid --" There in no doubt that the 
word ‘vest is not an appropriate one to describe the potion of «a Hindu 
executor in a will made prior to the Hindu Walle Act. "to has bean 
frequently held, that the inere apporntinent of wm person as executar to 
a Hindu does not cause any property to vest mm him at all, and that, if 
ax executor he in ertitied to hold the property, he holds only as managor " 
—I. L. R, 4 Cale.. 468 

There ix no such thing aa anecession properly eo called in an undivided 
Hindu family. ‘The whole body of such a fanoly, consisting of males 
and females. constittites sa sort of Corporation, some of the members of 
which are coparcenera, that is, persone who, on partition, would bee 
to deinand a xhare. while others are only entithed to mamtenanec., 

Until they elect to claim a partition, the property continues . 
upon the members of the family fur the time being hy survivorship, and ' 
not. by succession—Mayne's Hindu Law, § 245, aud see § 397, 

The proviso in this section saves the rights of the members of a joint 

family. 


5. When a will has been proved and deposited 
ae ina Court of competent jurisdic- 
Administration with ; A Caghaare 
copy annexed of authen- tion, situated beyond the limits 
| copy of will of the Province, whether in the 
proved abroad. ee ee oy. ae f . 
dominivns, or in a foreign 
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ad 


country, and a properly authenticated copy of the 
will is produced, letters of administration may be 


granted with a copy of such copy annexed. 


This is s. 180 of the Indian Succession Act, ante, p. 208. It was origi. 
nally embodied in the Hindu Wills Act, but now, by s. 154 of this Act, 
ss. 180-—189 (inclusive). 191—199 (inclusive), and Parts XXX and XXXI 
and Parts XXXIII to XL (both inclusive) so far as they were made 
applicable, have been taken out of the Hindu Wills Act, it being no 
longer necessary to retain them. 


6. Probate can be granted 
° ®P only to an executor appointed by 


WA w2. wT. 


the will. 


This is s. 181 of the Indian Succession Act. See notes to that 
section, ante, pp, 208-9, 


; 7. The appointment may be 
Appointment, express : 


or implied. e&press or by necessary implica- 
tion. 
Mlustrations. 


(a.) A wills that C be his executor if B will not. B 
ig appointed executor by implication, 


(b.) A givesna legacy to Band several legacies to other 
persons, among the rest, to his daughter-in-law, C, and 
adds, *S but should the within-named C be not living, I do 
constitute and appoint Bimy whole and sole executrix.” 
C is appointed executrix by implication, 

(c.) A appoints several persons executors of his will 
and codicils, and his nephew residuary legatee, and in 
another codicil are these words :—‘‘ I appoint my nephew 
my residuary legatee to discharge all lawful demands 
against my will and codicils, signed of different dates.” 
The nephew is appointed an executor by implication. 


This in a. YNZ of the Indian Succession Act. See cases collected under 
that section, pp. 210-11, ante, 


8. Probate cannot be granted 
Persona to whom pro- : J 
bate cannot be granted. tO any person who is & minor or 
is of unsound mind. 


Thia is 9. TRY of the Indian Succession Act. omitting the words ‘ nor 
to a married woman without the consent of her husband.’ Sce ante, 
p. 212. 


words have been omitted. because the imposition of such a 
condition would have been inconsistent with the proprietary status 
accorded to married women among a large proportion of the persons for 
whom this Act is intended, and would confera power on the husband 
which would, in many cases, be likely to be abused. See Report of the 
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There is nothing to prevent a minor being appointed an vac: 
Where a minor is role executor or sole residuary tetas. fascia dow tha 
administration of the estate. during hia minority, ia made by #. 31. infra 
Section 32 providea for the adunfuleteation of the estate during the 
minority of several executors or residuary legatees. 


In cases to which this Act applies. there ia nothing to prevent prot 
being granted to a married woman. gp probate 


v a 
Geant ut premate:to 2. When several 
severalexecutorssimu]- AF appointed, probate may be 
taneously or at differs oranted to them all simultaneous: 
cnt times, ‘ sone : 
ly or at different times, 


Lilustration. 


A is anexecutor of R's will by express Appointment, 
and C an executor of it by implication, Probate may be 
granted to 4 and Cat the same time, or to A. first, nnd 
then to C, or to C first, then to A. 


This is 8. 184 of the Indian Succession Act. See notes to that section, 
p. 213, ante, 


10. Ifa codicil be discovered after the erant of 
Separate probate of Probate, a separate probate of 
codicil discovered after that codicilmay be granted to the 
a ae executor, if it in no way repeals 
the appointment of executors made by the will. 
If different executors are appointed by the codicil, 
Procedure when aif, the probate of the will must be 
ferent executors ap- revoked, and anew probate grant. 
pelted by coir. ed of the will and the codicil 
together. 


This ia s. 186 of the Indian Succession Act. See notes to that section, 
p. 213, ante. 


11. When probate has been granted to several 
Accrual of represen. €XeECUtOrS, and one of them dies, 
tation to wurvivingeze- the entire representation of the 
as testator accrucs to the surviving’ 

executor or executors. 


Thia iss 186 of the Indian Succession Act See anfr, p. 214. 


12, Probate of a will, when granted, es 
the will from the death of the 
testator, and renders valid all 
intermediate acts of the executor as such. 


This is a 188 of the Indian Succession Act. Sec the cases collected 
under that section, aric, pp. 215-6. 


Effect of probate. 


8380 PROBATE AND ADMINISTRATION ACT. 


Sections 187 and 190 of the Indian Succession Act. which make it com- 
ulsory to obtain probate or administration, have not been incorporated 
n this Act. 
13. Letters of administration cannot be granted 
To whom administras tO any person who 1s a minor or 
tion may not be granted. jg of unsound mind. 


This is s. 189 of the Indian Succession Act, omitting the words 
‘por toa married woman without the previous consent of her husband ;’ 
consequently there is nothing to prevent letters of administration being 
granted to a married woman in the case of a will to which this Act 
applies. See notes tos. 8, supra, and tos. 184 of the Indian Succession 
Act, ante, pp. 217-218. 

14. Letters of administration entitle the admi- 

Effect. of letters of nistrator to all rights belonging 
administration. to the intestate as effectually as 
if the administration had been granted at the mo- 
ment after his death. 

This is 8. 19] of the Indian Succession Act. 


Section 1) of the Indian Succession Act. which makes it compulsory 
to take out administration, hus been omittea from this Act. 


15. Letters of administration do not render vahid 
‘ta not validated by anv intermediate acts of the admi- 
. nistrator tending to the diminu- 
tion or damage of the intestate’s estate. 
This ix, 192 of the Indian Sucvession Act See the notes to that 
section, p. 219, 
16. When a person appointed an execeuter has 
Grant of administra. NOt renounced the executorship, 
tion where executorhas letters of administration shall not 
not renounced, Vici ; : , Z 
xe vranted to any other person 
until a citation has been issued calling upon the 
executor to accept or renounce his exeeutorship : 
except that, when one or more of several execu- 
tors has or have proved a will, 
the Court may, on the death of 
the survivor of those who have proved, grant letters 
of administration without citing those who have not 
proved. 
This ise. 198 of the Indian Succession Act. See notes to that section, 


Exception. 


17. The renunciation may be made orally in the 
Form and effect of re. Presence ‘of the Judge, or by a 
punciation of executor. writing signed by the person re- 
sa houncing, and when made shall 
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preclude him from ever thereafter applying for pro- 
bate of the will appointing him executor. 


Thia is ». 194 of the Indian Succession Act. See notes to that section, 
p. 220, ante. 


An executor who has renounced may, it seems, retract his renunciation ; 
but the Court will not permit: him to do so unless he can «how that 
such retraction will be for the benefit of the estate or of those interested 
under the deceased's will.—da the Geode ef Gail, L R38 P. and D113. 
If the renunciation has not been filed. it may be retracted at any time 
before filing. —Ju the Goods of Morant, 1a R38 P. and D,, Lal, 


18. If the executor renounce, or fail to accept, 
Procedure where exe- the exceutorship within the time 
cutor renounces or fails limited for the aeceptance or re- 
ee withiu time fusal thereof, the will may be 
proved and letters of administra- 
tion with acopy of the will annexed may be granted 
to the person who would be entitled to administra- 
tion in ense of intestacy. 
This is 8. 195 of the Indian Succession Act 
As to the persons entitled to administration, see x, 23, infra, 
19. When the deccased has made a will, but has 
Grant of administra. NOt appointed an executor, or 
tion touniversalor rei: when he has appomted an exe- 
ae ocean cutor who is Jegally ineapable 
or refuses to act, or has died before the testator, 
or before he has proved the will, or 
when the exeeator dies after having proved the 
will but before he has administered all the estate of 
the decensed, 
an universal or a residuary legatee may be admit- 
ted to prove the will, and letters of administration 
with the will annexed may be granted to lim of the 
whole estate, or of su much thereofas may be un- 
administered. 


This ia «196 of the Indian Succession Act. See the notes to that 
section, p. 221, ante. Sees. fo, mfra, 


20. When a residuary legatee who has a bene- 
ute eae. ficial interest survives the testator, 
tion of representanve but dies before the estate has been 
Saas residuary fully aduinistered, lis represen- 
| tative has the same right to admt- 
nistration with the will annexed as such residuary 


legatee. 


This is «. 197 of the Indian Succession Act. Sce notes to that 
bee 
rw, Ante, 
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¥1. When there is no executor and no residuary 
Grant of administra. Jegatee or representative of a 


tion where no executor, yegiduary legatee, or he declines 


nor residuary legatee, Be 
nor vapresautatiee of Oris incapable to act, or cannot 


euch legateo. be found, the person or persons 
who would be entitled to the administration of the 
estate of the deceased if he had died intestate, or 
any other legatee having a beneficial interest, or a 
creditor, may be admitted to prove the will, and 
letters of administration may be granted to him or 


them accordingly. 


Thin is «. 198 of the Indlan Succession Act; see notes to that section, 


ante, pp, 222-3. 
Hee Act TH of 1874, 88. 15 and 20 as to the right of the Administrator- 
General to letters of adminstration. 


92. Letters of administration with the will an- 
nexed shall not be granted to anv 
Citation before prant ; : 
of adininistration tole legatee other than an universal 
ee other than uni- or aq residuary lewatee, until a 
versal or residuary : . : 
citation has been issued and pub- 
lished in the manner hereinafter mentioned, calling 
on the next-of-kin to accept or refuse letters of 
administration. 
This iss, 109 of the Indian Succession Act. See notes to that section, 


ante, p 223, 
An to ‘ next-of-kin,” seo Adininistrator-General'a Act, I] of 1874. 8. 3. 


23. When the deceased has died intestate, admi- 
Towhom administra. nistration of his estate may be 
tion may bo grauted.  oranted to any person who, ac- 
cording to the rules for the distribution of the 
estate of an intestate applicable in the case of such 
deceased, would be entitled to the whole or any 
part of such deceased's estate. 


When several such persons apply for administra- 
tion, it shall be in the discretion of the Court to 
grant it to any one or more of them. 

When no such person applies, it may be granted 
to a creditor of the deceased. 


The sections of the Indian Succession Act, which determine the per- 
Bons to whom, under that Act, administration may be granted, are 
en O07. Theee acections, however. are based in part upon a law of 
lutestate succession, differing from that of the classes to which this Act 
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applies. It was, therefore, impossible to incorporate theese i 

Act. With reference to this section, the TAral Meniber if rahe a = 
“ The only safo rule it seems possible to lay down for these class (the 
classes to which this Act applies) is the broad one, that the grant aball 
follow the interest ; that when several persons inheriting portions of the 
estate claim administration, the Judge may grant it to one or other of 
them as he thinks fit; and that, when no such person applies, he may 
grant it toa creditor.” See Statement of Objects and Reasons. 


In the case of Nittyakali Dabea v, Kedar Nath Chatterjee, i CL. R. 
868, where two widows of an intestate applied for a aie of admi- 
nistration under Act XXVIII of 1860, the Court said that the usual and 
reasonable practice was, that the administration should be granted only 
to one person, and it directed accordingly 


The cases in which the rights of rival claimanta to certificates under 
Act XXVIII of 1860 have been decided will be found collected under a. ! 
of that Act, 

As to the right of tho Administrator-Goncral, soo a. 15 of Act II of 
184, post. 


CHAPTER ITI. 
OF LIMITED GRANTS. 
(a.)—Grants limited in duration, 


24. When the will has been lost or mislaid sinee 

Probate of copy or the testator's death, or has been 
rath oblonvmalt destroved by wrong or accident 
and not by any act of the testator, and a copy or 
the draft of the will has been preserved, probate 
may be granted of such copy or draft, limited until 
the original, or a properly authenticated copy of it 
be produced. 


This is 8. 208 of the Indian Succession Act, ante, pp. 227-8. 


That section was incorporated in the Hindu Wille Act, though now, by 
8.154 of this Act. it hax been excepted from appheation under that Act, 
It was held, that the effect of ite being incorporatad in the Hindu Wills 
Act was to make probate of the will evidence against all persone 
interested in the will—Arajanath Dey Sirkar v. 8. M. Anandamayi 
Dae, 8B LR, 209. The effect of the section ander this Act will be the 


GAlUE, 


25. When the will has been lost or destroyed, 
and no copy has been made, nor. 
the draft preserved, probate may: 
be granted of its contents, if 

they can be established by evidence. 


Pee ge or edna Succession Act. See notes to that section, 
pz ¥ 
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96. When the will is in the possession of a 
person residing out of the pro- 

Bete erie where yince in which application for 
probate is made, whio has refused 


or neglected to delivered it up, but a copy has been 
transmitted to the executor, and it 1s necessary for the 
interests of the estate that probate should be granted 
without waiting for the arrival of the original, pro- 
hate may be granted of the copy so transmitted, 
limited until the will, or an authenticated copy of it, 
be produced. 
This is s. 210 of the Indian Succession Aci. See notes to that section, 
ante, p. 229. 
27. Where no will of the deceased is forthcom- 
a _ Ing, but there is reason to believe 
ates until that there is a will in existence, 
Jetters of administration may be 
granted, limited until the will, or an authenticated 
copy of it, be produced. 
Thin ix #8, 2t1 of the Indian Succession Act. See notes to that section, 
ante, p. 280, 
(b.) Grants for the Use and Benefit of others 
having Right. 
28. When any executor is absent from the pro- 
Administration with Vinee in which application — is 
willannexed to attor- pinde, and there 1s no executor 
ney oF almentexceulr. Within the province willing to 
act, letters of administration with the will annexed 
may be granted to the agent of the absent executor, 
for the use and benetit of his principal, limited until 
he shall obtain probate or letters of administration 
granted to himself. 
This is «. 212 of the Indian Succession Act, the word ‘ agent’ being 
substituted for that of * attorney.’ 
The agent applytug for administration must be within the jurisdiction 
of the Court — Jn the Goods of Neshitt, 4 BOL. R., Appx. 49. See further 
the notes tos. 212 ef the Succession Act, aate, pp. 280-1, 


‘Province’ in this and sa 29 and 30 includes any division of British 
India having a Court of the last resort—s. 3, eapra, p. 325. 


29. When any person to whom, if present, 
letters of administration with the 
will annexed might be granted, 
is absent from the province, let- 
ters of administration with the 


Administration with 
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annexed may he granted to his agent, limited 
as abovementioned. 


This is s. 213 of the Indian Succession Act. the word ‘agent’ being 
substituted for that of “attorney.” As to the persons who, if present. are 
entitled to administration with the will annexed, see as. IS and 14. 


See notes to 8. 213 of the Succession Act, arte, pp. 231-2, 


30. When a person entitled to administration in 
. as of } 2STACYV 6 H a os 
Adiniutetcationtens:. oo" of Inte tacy is absent from 
torney of absent person the provinee, and no person equal- 
entitled to administer in Seer eos Be aye: ; 
me a TET ly entitled is willing to act, let- 
ters of administration may be 
granted to the agent of the absent person, limited 
as before mentioned. 


This is 8. 214 of the Indian Succession Act, the word ‘agent’ being 
substituted for that of ‘ attorney.’ 


If there be a person equally entitled with the abxent person to adimi- 
nistration, and willing to act. letters of administration would not. it 
seems, be granted to the agent of the other, See Coote a Prob. Pract., 129, 


31. When a minor is sole executor or sole resi- 

daiinieanadinne duary legatee, letters of admi- 

minority et eae execue  nistration with the will annexed 
to -siduary leyatee. 

POF FEBHESEEY DSEMES may be granted to theleenl guards 
ian of such minor, or to such other person as the 
Court shall think fit, until the minor has attained 
his majority, at which period, and not before, pro- 
bate of the will shall be granted to him. 

This is 8. 215 of the Indian Succession Act. 

Probate cannot be granted to a minor—K, &, evpra 

An administrator during minority bas all the powers of an ordinary 
administrator—s. 05, infra. 

See notes tos. 215 of the Indian Succession Act, ante, pp 232-3, 

Section 47 of the Indian Succession Act which gives a father, whatever 
his age. power to appoint a guardian of his infant children, does not 
apply to Hindus—see Act XXI of 1470. Theslegal guardian in case of 
Hindus would seem to be a guardian appointed by the Court, 

32. Whenthere are two or more minor execu- 
mieiatece tors and no executor who has 
ministration dur- . : ‘ 

ing minority of several attained majority, or two or more 
executors or residuary yosiduary legatees and no resi- 
legateea. = er | 
duarv legatee who has attainec 

majority, the grant shall be limited until one of 


thein has attained his majority. 


This in s. 216 of the Indian Succession Act, except that the words 
‘has attained his majority ‘ bave been substituted for ‘have completed the 


age of cighteen years.’ 
fee the definitions of ‘minor’ or ‘minority’ under this Act—s. 3, 
aupra, p. 326. 


836 PROBATE AND ADMINISTRATION ACT. 


83. Ifasole executor or a sole universal or resgi- 
duary legatee, or a person who 
would be solely entitled to the 
estate of the intestate according 

to the rule for the distribution of intestate’s estates, 
applicable in the case of the deceased, be a minor 
or lunatic, letters of administration with or without 
the will annexed, as the case may be, shall be grant- 
ed to the person to whom the care of his estate hag 
been committed by competent authority, or, if there 
be no such person, to such other person as the 
Court thinks fit to appoint, for the use and_ benefit 
of the minor or lunatic, until he attains majority or 
becomes of sound mind, as the case may be. 


This is s. 217 of the Indian Succession Act, with an alteration includ- 
ing minors aa well as lunatics. See the notes to that section, ante, 


p. 234. 
As to lunatics, see Acts XXXIV and XXXV‘of 1859, and XV of 1874. 
As to minors, seo Act IX of 1879 (Court of Wards Act). 


34. Pending any suit touching the validity of 

the will of a deceased person, or 

ver for obtaining or revoking any 

probate or any grant of letters of 

administration, the Court may appoint an adminis- 

trator of the estate of such deceased person, who 

shall have all the rights and powers of a general 

administrator, other than the right of distributing 

such estate; and every such administrator shall be 

subject to the immediate control of the Court and 
shill act under its direction. 


This is s. 218 of the Indian Succession Act. See notes to that section, 
arte, p. 235, 


. (c.)—For Spectal Purposes. 


85. If an executor be appointed for any limited 
purpose specified in the will, the 
probate shall be limited to that 
purpose, and if he should appoint 

an agent to tnke administration on his behalf, the 
letters of administration with the will annexed shall 


accordingly be limited. 


This iso. 219 of the Indian Succession Act, the word ‘agent’ being 
wubstitated for ‘ attorney.’ 
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| 36. If an executor appointed generally give an 


Administration with ®Uthority to an attorney to prove 
will annexed limited to a will on his behalf, and the au- 


parectler. puree thority 18 
purpose, the letters of administration with the will 
annexed shall be limited accordingly. 


Thia is 8 220 of the Indian Succession Act. The grant follows the 
terms of the power—ZJn the Goods of Goldsborough, 1 Sw. and Tr., 2! 


37. Where a person dies, leaving property of 
which he was the sole or survi- 
7 orm y 

no beneficial interest on his owa 

account, and leayes no general representative, or 

one who is unable or unwilling to act as such, let- 

ters of administration, limited to such property, may 

be granted to the beneficiary, or to some other per- 
son on his behalf. 


is 6. 22] of the Indian Succession Act, with a slight verbal 
alteration. Sec the notes to that section, pp. 236-7, arte, 


38. Whien it is necessary that the representative 
of a person deceased be made a 
party to a pending suit, and the 
executor or person entitled to 
administration is unable or anwilling to act, letters 
of administration may be granted to the nominee of 
a party in such suit, limited for the purpose of repre- 
senting the deceased in the said suit, or in any other 
suit which may be commenced in the same or in 
any other Court between the parties, or any other 
parties, touching the matters at issue in the said 
suit, and until a final decree shall be made therein 
and carried into complete execution. 


This ia «. 222 of the Indian Succession Act. See the notes to that 
section, ante, p. 237. 


Administration limit- 
ed to suis, 


39. If, at the expiration of twelve months from 
i the date of any probate or Ictters 

tieceay Perse of administration, the executor or 
bronght ayainst admi- Administrator to whom the same 
nistrator. has or have been granted is ab- 
sent from the province within which the Court that 
has granted the probate or letters of administration 


43 
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is situate, such Court may grant, to any person 
whom it thinks fit, letters of administration limited 
to the purpose of becoming and being made a party 
to a suit to be brought against the executor or admi- 
nistrator, and carrying the decree which may be 


made therein into effect. 


This is s. 223 of the Indian Succession Act. See the notes to that 
section, ante, pp. 238-9. 


40. In any casein which it appears necessary for 
Administration limit. PECSeTVDS the property of a de- 
ed tocollection and pre. ceased person, the Court within 
roeae. of deceased's whose district -any of the pro- 
perty 1s situate may grant, to any 
person whom such Court thinks fit, letters of admi- 
nistration limited to the collection and preservation 
of the property of the deceased, and giving dis- 
charges for debts due to his estate, subject to the 
directions of the Court. 


This is s. 224 of the Indian Succession Act. See notes to that section, 
ante, pp. 239-40, 


41. When a person has died intestate, or leaving 

Kncitnia deat. 2 will of which there is no exe- 
ministrator, of person Cutor willing and competent to 
Ser ordiuary vieeum, ct, or where the executor is, at 
xtances, would be enti- the time of the death of such per- 
tlod ito AP PHF eee tine Ps 
and it appears to the Court to be necessary or con- 
venicnt to appoint some person to administer the 
estate or any part thereof other than the person who, 
under ordinary circumstances, would be entitled to a 
grant of administration, the Judge may, in his dis- 
cretion, having regard to consanguinity, amount of 
interest, the safety of the estate, and probability 
that it will be properly administered, appoint such 
person as he thinks fit to be administrator ; 

and in every such case letters of administration 
may be limited or not as the Judge thinks fit. 


This is s. 225 of the Indian Suocession Act. See notes to that section, 
ante, PP 240- 
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(d.) —Grants with Exception. 


42. Whenever the nature of the case requires 
Probate or adminis. tliat an exception be made, pro- 
tration with will snnox- bate of a will, or letters of admi- 
od subject toexception.  nistration with the will 
shall be granted subject to such exception. 


This is s. 226 of the Indian Succession Act, ante, p. 242. See 
Coote’s Prob. Pract., 160. 


43. Whenever the nature of the case requires 

Administration with that an exception he made, let- 
exception. ters of administration shall be 
granted subject to such exception. 


This is 8. 227 of the Indian Succession Act, ante, p. 243. Bee Coote's 
Prob. Pract., 161. 


(e.)\—Grants of the Rest. 


44, Whenever a grant, with exception, of pro- 

Probate or adminis. Date or letters of administration, 
tration of rest. with or without the will annexed, 
has been made, the person entitled to probate or 
administration of the remainder of the deceased’s 
estate may take a grant of probate or letters of 
administration, as the case may be, of the rest of 
the deceased’s estate. 

This is s, 228 of the Indian Succession Act. See note to that section, 
ante, p. 243, 

The word ‘may’ in this section is not merely permissive, but directory 


of the course which the Legislature intended should be folluwed. See 
DeSouza v. Secretary of Stati, 12 BLL B., 425, 


(f.)—Grants of Effects unadministered. 


45. If the executor to whom probate has been 

Grantof effectaunad- granted has died leaving a part 
ministered. of the testator’s estate unadimi- 
nistered, a new representative may be appointed for 
the purpose of administering such part of the estate. 

This isa. 229 of the Indian Succession Act, See note to that section 
p. 244, ante, and s. 19 of this Act, p J31, supra. 


46. In granting letters of administration of an 
estate not fully administered, the 

Rules as to granta of §=QOgurt shall be guided by the 
“movie waaininisvere’ game rules as apply to origioal 
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grants, and shall grant letters of administration to 
those persons only to whom original grants might 
have been made. 


This is s. 230 of the Indian Succession Act. See note to that section, 
ante, p. 245. 


47. When a limited grant has expired by 

effluxion of time, or the happen- 

; ing of the event or contingency 

and still some part of on which it was limited and 
extate unadministered. ; : ’ 

there is sti!l some part of the 

deceased’s estate unadministered, letters of admi- 

nistration shall be granted to those persons to whom 

original grants might have been made. 


This iss. 231 of the Indian Succession Act. See note to that section, 
pp. 2415-6, ante, Coote’s Prob. Pract., 171-3. 


CHAPTER IY. 
ALTERATION AND REVOCATION OF GRANTS. 


48. Errors in names and descriptions, or in set- 
— - ting forth the time and place of 
aaa ei te the deceased’s death, or the pur- 
pose in a limited grant, may be 
rectified by the Court, and the grant of probate or 
letters of administration may be altered and amend- 
ed accordingly. 
This is a. 232 of the Indian Succession Act. Sec uote to that section, 
» p. 246, 
49. If, after the grant of letters of administration 
with the will annexed, 2 codicil 
Procedure where co- : ‘ 
cil discovered after be discovered, it may be added 
grantofadminetration tg the grant on due proof and 
with will annexed. ‘ ekg, RE 
identification, and the grant alter- 
ed and amended accordingly. 


This jaw. 283 of the Indian Succession Act. 

See s. 10, p. 329. aupra, as to the procedure where a codicil is discovered 
after probate. 

a sia aca 50. The grant of probate or 
meut for just cause. letters of administrattion may be 


revoked or annulled forjust cause. 
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‘Just cause. Explanation.—Just cause is— 
1st, that the proceedings to obtain the grant were 
defective in substance ; 


2nd, that the grant was obtained fraudulently by 
making a false suggestion, or by concealing from the 
Court something material to the case; 

3rf, that the grant was obtained by means of an 
untrue allegation of a fact essential in point of Jaw 
to justify the grant, though such allegation was 
made in ignorance or inadvertently ; 

ae, that the grant has become useless and inoper- 
ative through circumstances. 


Jllustrations. 


(a.) The Court by which the grant was made had no 
jurisdiction, 

(6.) The grant was made without citing parties who 
ought to have been cited. 

(c.) The will of which probate was obtained was forged 
or revoked. 

(.) A obtained letters of administration to the estate of 
B, as his widow, but it has since transpired that she was 
never married to him. 

(e.) Al has taken administration to the estate of 2 aw if 
he had died intestate, but a will bas stuce been discovered, 

(f.) Since probate was granted, a later wall has been 
discovered. 

(g.) Since probate was granted, a codicil has been dis- 
covered, which revokes or udds to the appomtment of 
executors under the will. 

(h.) The person to whom probate was, or letters of 
administration were, granted bas subsequently become 
of unsound mind. 


Thin is s. 234 of the Indian Succession Act. See the caves cited in the 
note to that section, ante, pp. 2be-2ot, 


CHAPTER V. 
OF THE PRACTICE IN GRANTING AND REVOKING PROBATES 
AND LETYERS OF ADMINISTRATION, 
51. The District Judge shall have jurisdiction in 
Jurisdiction of Die. granting and revoking probates 
ict Judge in granting and letters of administravon im 
and revoking probates, Siig Sal eetrig 
be. all cases within lis district. 


This is s. 235 of the Indian Succession Act. Sce vote w& that section, 
ante, p. 251. 


$42 PROBATE AND ADMINISTRATION ACT. 


Under e 87. infra, the High Court has concurrent jurisdiction with 
the District Judge. 


52. The High Court mav, from time to time, 
Appoint such judicial _ officers 
Power to appoint De- Ace : : 
eateof District Judge Within any district as it thinks fit 
with nonecou- ty nct for the District Judge 
Casas. é 
Delegates to grant probate 
letters of administration in) non-contentious cases, 
within such local limits as it may from time to time 
prescribe : 

Provided that, in the case of High Courts not 
established by Roval Charter, such ‘Appointment be 
made with the previous sanction of the Local 
Government. 

Persons so appointed shall be called ‘ District 
Delegates.’ 


This ian 235A of the Indian Saccession Act, in which it was inserted 
s.2 of the District Duleyates Act. VI of 158), 


53. The District Judge shall lave the lke 
. powers and authority in’ relation 
District Jusdye's pow- : , se 
mm anto grant of pro. tO the granting of probate and 
bate and administra: otters of administration, and all 
tion. . 
matters connected therewith, as 
are by Jaw vested in him in relation to any civil suit 
or proceeding depending in his Court. 


This is sx 230 0f the Indian Succession Act. See the notes to that 
,anto, p. 252, 


54. The District Judge may order any person to 
Diced Jaen produce and bring into Court any 
order person to produce paper or writing beme or pur- 
Rance ee porting to be testamentary, which 
may be shown to he in the possession or Wnder the 
control of such person ; 
and aif it be net shown that anv such paper or 
writing Is in the possession or under the control 
of such person, hut there is reason to beheve that 
he has the knowledge of any such paper or writing, 
the Court may direct him to attend for the purpose 
of being exninined respecting the same, 
oe he shall be bound to answer such questions 
may be put to lim by the Court, aud, if so 
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ordered, to produce and bring in such paper or 
writing, and shall be subject to the like punishment 
under the Indian Penal Code, in ease of default in 
not attending or in not answering such questions or 
not bringing in such paper or writing as he would 
have been subject to in case he had been a party to 
a suit, and had made such default, 

and the costs of the proceeding shall be in the 
discretion of the Judge. 

This iss. 237 of the Indian Succession Act. 


The exemplifieation of a will may be directed to he produced under 
this xection — /n the (roads of Newton SB R.App. 76 


As tw penalties, see Indian Penal Code. Act XLV of [s00, chap. x. 


55. The proceedings of the Court of the District 


. Judge. in relation to the erantiug 

Proceedings of Dis- a | ae acre 

tries Judges Court in Of probate and letters of adminis- 

relation to probate and tration, shall, except 18 herem- 
administration. ; é : 

after otherwise provided, be reen- 

lated, so far as the circumstances of the case will 
admit, by the Code of Civil Procedure, 


This is 8 258 of the Indian Succession Act. Ste notes to that section, 
ante, pp. Loded. 


56. . Probate of the will or Jetters of administra- 
tion to the estate of a deceased 

When probate 
adminixtration may be person mav be granted by the 
by District District Judge under the seal of 
his Court, if it appears by a 
petition, verified as hereinafter mentioned, of the 
person applying for the same that the testator or 
intestate, as the case may be, had at the time of his 
decease a fixed place of abode, or any property, 
moveable or immoveable, within the jurisdiction of 

the Judge. 


This is 8, 24) of the Indian Succession Act. 


Judge. 


57. When the application is made to the Judge 
of a District in which the decens- 
no fixed abode at the time 

District in whichdeceas of his death, the Judge may, 
his discretion, refuse the applica- 
tion, if in his judyment it could be disposed of more 
justly or conveniently in another district, or, where 
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the application is for letters of administration, 
grant them absolutelv, or limited to the property 
within his own jurisdiction. 


This is 8. 241 of the Indian Succession Act. 


58. Probate and letters of administration may, 

Probateand lettersof Upon application for that purpose 
alminixtration maybe to any District Delegate, be 
granted by Delegate. eranted by ls an any case 
in which there is no contention, if it appears by 
petition (verified as hereinafter mentioned) that 
the testator or intestate, as the case may he, at the 
time of his death had his fixed place of abode 


RN en ime na 


within the Jurisdiction of such Delegate. 


Ph aes 


This ish. 241A of the Indian Succession Act, to which it was added by 
a Sof the District Delegates Act, VI of ISS], 


59. Probate or letters of administration shall 

icant have effect over all the property, 
hate or letters of admi-  movenble or immoveable, of the 
EON deceased throughout the pro- 
vince in which the same is eranted, and shall be 
conclusive as to the representative title against all 
debtors of the deceased. and all) persons holding 
property which belongs to him, and shall afford full 
indemnity to all debtors paving their debts, and all 
persons delivering up such property to the person 
to whom such probate or letters of administration 
shall have been granted : 

Provided that probates and letters of administra- 

Effect of untimitea "On granted by al High Court 
probates, Ac, granted established hy Noval Charter, or 
by certain Courts. by the Chief Cait nt es Pan: 
yab, or by the Court of the Recorder of Rangoon, 
shall, unless otherwise directed by the grant, have 
like effect throughout the whole of British India. 

The flrat part of this section ica. 242 of the Indian Succession Act. To 
wn o242, the following proviso was alded by Act XLLL of 1875, 8. 2:— 


Provided that probates and letters of administration granted by a 
High Court after the first davof April, IS75, shall, unless otherwise direct- 
od by the grant, have hke effect throughout the whole of British Iodia.’ 


That proviso was further added to. or explained by. s. lof Act IL of 
1874. av as to correspond with the proviso to this section, 


notes to 4a. 242 of the Indian Succession Act, pp. 256-7. 
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60. Whenever a grant of probate or letters of 
see een git administration is made by a 
ficate byCourt granting Court with such effect as Jast 
limited probate, ec. oresni are 
toother Ceurts,  ”—-Mtoresaid, the Registrar, or such 
other officer as the Court making 
the grant appoints in this behalf, shall send to each 
of the other Courts empowered to make such 
grants a certificate to the following effeet :—- 
I, 4 B., Registrar [or as the case may be] of the 


High Court of Judicature at [ur as the 
case may be}, hereby certify that, on the 

dav of 188 . the hel Court of 
Judicature at [or as dhe case may be] ervanted 
probate of the will [or letters of administration of 
the estate of C. D., late of , deceased, 
to #. EF. of and G. 77. of Sand 


that such probate [or letters} has [or have] effect 
over all the property of the deceased throughout 
the whole of British India; 

and such certificate shall be filed by the Court 
receiving the same. 


This section makes the same provision for the transmission of no certi- 
fiecate by any Court granting unlimited probate or lettarm: of adiministra- 
tion as was made by x ZAZA. of the Succession Act, in case of a High 


Court pranting such probate or letters, 


G1. The application for probate or letters of 
administration, i made and ver 
usxiveness of ap- ; . aa ri ee 
plication for probate or = fied in the manner hereinnatter 
if pro; mentioned, shall be conclusive for 
perly made and verified : *.« 
the purpose of authorizing the 
grant of probate or administration, and no such grant 
shall be impeached by reason that the testator or 
intestate had no fixed place of abode, or no property 
within the district at the time of his death, unless 
by a proceeding to revoke the grant if obtained by 
a fraud upon the Court. 
This is « 243 of the Indian Succession Act. Sce note to that section, 
ante, p. 258. 

62. Application for probate or for letters of 
administration with the will 
annexed shall be made by a pet- 
tion distinctly written in English or in the language 
in ordinary use in proceeding before the Court in 

44 


Petition for probate. 
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__... the application is made, with the will, or, in the 
cases mentioned in sections twenty-four, twenty-five 
and twenty-six, a copy, draft or statement of the 
contents thereof annexed and stating 

the time of the testator’s death, 

that the writing anvexed is his Jast will and testa- 
ment, or, as the case may be, : : ) 

that it was duly executed, So 

the amount of assets which are likely to come to 
the petitioner’s hands ; 

and, where the application is for probate, that 
the petitioner is the executor named in the will. 

In addition to these particulars, the petition shall 
further state, 

when the application is to the District Judge, 
that the deceased, at the time of his death, had a fixed 
place of abode, ér had some property situate within 
the jurisdiction of the Judge ; and 

when the application is to a District Delegate, 
that the deceased, at the time of his death, had a 
fixed place of abode within the jurisdiction of such 

rate. 

This is «. 244 of the Indian Succession Act, as amended by s 4 
of the District Delegates Act, VI of 1881. See notes to s. 244 of the 
former Act, ante, p, 259. 

63. In cases wherein the will, copy or draft is 

In what cases trans. Witten in eny language other 
Intion of will tobe an- than English, or than that in 
nexed to petition. : ° ° 

ordinary use in proceedings 
before the Court, there shall be a translation thereof 
annexed to the petition by a translator of the Court, 
if the language be one for which a translator is 
appointed 5 or, if the will, copy or draft be in any 
other language, then by any person competent to 
es translate the same, in which ease 
GGG oe such translation shall be verified 
than Court translator. by that person In the following 
manner s— 

“T (4. B.) do declare, that I read and perfectly 
understand the language and character of the 
original, and that the above is a true and accurate 
translation thereof.” 

This ian 8 245 of the Iudian Succession Act. See notes to that 


. ae Os . 
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64. Application for letters of 
Petition for letters administration shall be made by 
of administration. petition distinctly written as 
aforesaid, and stating 
the time and place of the deceased's death, 
the family or other relatives of the deceased, and 
their respective residences, 
the right in which the petitioner claims, 
the amount of assets which are likely to come to 
the petitioner's hands, 
In addition to these particulars, the petition shall 
further state, 
when the application is to a District Judge, that 
the deceased, at the time of his death, lad a fixed 
place of abode or had some property situate within 
the jurisdiction of the Judge; and, 
when the application is to a District Delegate, 
that the deceased, at the time of his death, had a 
fixed place of abode within the jurisdiction of such 
Delegate. 


This is 8. 246 of the Indian Succossion Act, as amended by as. 4 and 9 
of the District Delegates Act, VI of 1X81. 


65. Every person applying to any of the 

‘ *tea 2 M » , > 7 
iaeciciaate “COMETS mentioned in the proviso 
in petition for probate, to section fiftv-nine for probate 
oe of a will or letters of ndministra- 
tion of an estate, intended to have effect throvghout 


British India, shall state in his petition, in addition 
to the matters respectively required by sections 


re 


sixty-two and sixty-four, that, to the best of his | 


belief, no application bas been made to any other, 
Court for a probate of the same will or for letters: 
of administration of the same estate, intended to! 
have such effect as last aforesaid, 

or, where any such application has been made, 
the Court to which it was madd, the person or per-: 
sons by whom it was made, and the proceeding (if. 
uny) had thereon. ' 

And the Court to which any application is made 
under the proviso to section fifty-nine may, if it 
think fit, reject the same. 

This iss. 246A of the Indian Succession Act. 
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66. The petition for probate or letters of admi- 

Spiliden fon artets nistration shall in all cases be 
or administration to be subscribed by the petitioner and 
signed and verified. his pleader, if any, and shall be 
verified by the petitioner in the following manner 
or to the like effect :— 

“1 (4. B.), the petitioner in the above petition, 
declare, that what is stated therein is true to the 
best of my information and belief.” | 

This iss. 247 of the Indian Succession Act. 


67. Where the application is for probate, or for 
Verifioation of peti. letters of administration with the 


tion for probate by one will annexed, the petition shall 
witness to will. 


ee, _— 


the manner or to the effect following :— 

“T(C. D.,) one of the witnesses to the last will 
and testament of the testator mentioned in the 
above petition, declare that I was present and saw 
the said testator affix his signature (o7 mark) thereto 
(as the cuse may be) (or that the said testator 
acknowledged the writing annexed to the above 
petition to be his last will and testament in my 
presence ).” 


This is 8. 248 of the Indian Succession Act. 


68. If any petition or declaration which is hereby 
Punishment for falso required to he verified contains 
averment in petition or any averment which the person 
declaration. : ° . 
making the verification knows or 
believes to be false, such person shall be subject to 
punishment according to the provisions of the law 
for the time being in force for the punishment of 
giving or fabricating false evidence. 
This ie a, 249 0f the Indian Succession Act. 
Aa to the punishment for givi fabricati f idence, sec 
indian Penal Code, Act XLVof 1800, chapoxi pare neers 
69. In all cases it shall be lawful for the District 
. Judge or District Delegate, if he 
District Judge may thinks fit, 
examine petitioner in Bie = 
to examine the petitioner in 
person upon oath, and also 
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to require further evidence of the due execution of 
the will, or the right of the peti- 
tioner to the letters of administra- 
tion, as the case may be, and 
to issue citations calling upon all persons claiming 
to have any interest in the estate 
of the deceased to come and see 
the proceedings before the grant 
of probate or letters of administration. 
The citation shall] be fixed up in some conspicuous 
Publication of cite. purt of the Court-house, and also 
tion. in the office of the Collector of 
the District, and otherwise published or made known 
in such manner as the Judge or Delegate issuing 
the same may direct. 
This iss. 260 of the Indian Succession Act. as amendod by a, 9 of 


the District Delegates Act, VI of 1881. See the notes to a. 250 of tho 
former Act, ante, pp. 263-4. 


70. Caveats against the grant of probate or 

Caveata against grant letters of administration may be 
of probate or adminis- Jodged with the District Judge 
sia or ai District Delegate; and 
immediately on any caveat being lodged with any 
District Delegate, he shall send a copy thereof to 
the District Judge ; and immediately on a cavent 
being entered with the District Judge, a eopy: 
thereof shall be given to the District. Delegate, if 
any, Within whose jurisdiction it is alleged the de- 
ceased had his fixed place of abode at the time of 
his death, and to any other Judge or District Dele- 
gate to whom it may appear to the District Judge 
expedient to transinit the same. 

This section has been substituted by s. 5, of the District 


Act, VI of 1881, in the place of the origiuval s. 251, of the Indian Suoces- 
sion Act 


71. The caveat shall be to 
the following effect :— 
“ Let nothing be done in the matter of the estate 


Form of caveat. 


of A. B., late of , deceased, who died on, 
the day of at without notice | 
to C. D. of id 


This is a. 252 of the Indian Succession Act. 
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- 72: No proceeding shall be taken on ‘a petition 
for probate or letters of adininis- 
ce peeesen —..-. tration after a caveat against the 
petition until after grant thereof has been entered 
notice to caveator. ince = li 
gate to whom the application has been made, or 
notice thereof has been given of its‘entry with some 
other Delegate, until after such notice to the person 
by whom the same has been entered as the Court 
shall think reasonable. 
This ia 8. 253 of the Indian Succession Act, as amended by s. 6 of the 
District Delegates Act, VI of 1881. See note to that section, ante, p. 265. 
73. A District Delegate shall not grant probate 
District Delegate OF letters of administration in any 
when not to grant pro case In which there is contention 
bate or administration. 4 to the grant, or in which it 
otherwise appears to him that probate or letters of 
‘administration ought not to be granted in his Court. 
Explanation.—By ‘ contention’ is understood the 
appearance of any one in person, or by his recog- 
nized agent, or by a pleader duly appointed to act 
on his behalf, to oppose the proceeding. 
— This isa. 253A of the Indian Succession Act, in which it was inserted 
by 8. 7 of the District Delegates Act, VI of 1881. 
| 74. In every case in which there is no conten- 
: , tion, but it appears to the District 
ower to. transmit 
atatement to District Delegnte doubtful whether the 
oe probate or letters of administra- 
tion should or should not be 
granted, or when any question arises in relation to 
the grant, or application for the grant, of any pro- 
bate or letters of administration, the District Dele- 
gate may, if he thinks proper, transmit a statement 
of the matter in question to the District Judge, who 
may direct the District Delegate to proceed in the 
matter or the application, according to such Instruc- 
tions as to the Judge may seem necessary, or may 
forbid any further proceeding by the District Dele- 
gate in relation to the matter of such application, 
leaving the party applying for the grant in question 
to make application to the Judge. 


This iss. 253B of the Indian Succeasion Act, in which it was inserted 
by 6 7 of the District Delegates Act, VI of 
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75. In every case in which there is contention, 

Procedure when OF the District Delegate is of 
there is contention, or opinion that the probate or letters 
eee Of administration should he re- 

shouldbe fused in his Court, the petition 

cetapen eine ete. arith any documents ne mav 
have been filed therewith, shall be returned to the 
person by whom the application was made, in order 
that the same may be presented to the District 
Judge ; unless the District Delegate thinks it| 
necessary, for the purposes of justice, to impound 
the same, which he is hereby authorized to do ; and 
in that case the same shall be sent by him to the 
District Judge. 


This is 8. 253C of the Indian Succersion Act. in which it was inserted 
by s. 7 of the District Delegatus Act, VI of 1581, 


76. Whenever it appears to the Judge or District 
Delegate that probate of a will 
Grant of probate to Should be granted, he shall grant 
be under seal of Court. the same under the seal of his 
Court in manner following :— 
ik, , Judge of the District of ; 
[or Delegate appointed for grant- 
Ing probate or letters of adminis- 
tration in (here tusert the limits of the ‘ 
gurisdiction) |, hereby make known that, on the 
day of in the year » the last will of 
, late of »a copy whereof 
is hereunto annexed, was proved and registered 
before me, and that administration of the property 
and credits of the said deceased, and in any way 
concerning his will, was granted to 


Form of such grant. 


9 
the executor in the said will named, he having 
undertaken to administer the sune, and to make a 
true inventory of the said property and credits, and 
to exhibit the same at or before the expiration of 
six mouths from the date of this grant, and also to 
render a true account of the said property and 
credits within one year from tlic same date. 


The day of 18.” 
This is s. 254 of the Indian Succession Act. as amended by ss. 8 and “ 


of the District Delegates Act. VI of fool. See uvolk Ww that 
ante, p 267, 
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77. Whenever it appears to the District Judge 
Bent ap Ieee OF istrict Delegate that Setters 
esi to be of administration to the estate of 
under seal of Court. a person deceased, with or with- 
out a copy of the will annexed, should be granted, 
he shall grant the same under the seal of his Court 
in manner following :— ; 
ae | , Judge of the District of 
or Delegate appointed for grant- 
ing probate or letters of adminis- 
tration in (here tnsert the limits of the Dele- 
grate’s jurisdiction], hereby make known that, on 
the day of , letters of administration 
(with or without the will annexed, as the case may 
be) of the property and credits of 
Jate of , deceased, were granted to : 
the father (or as the case may be) of the deceased, 
he having undertaken to administer the same, and 
to make a true inventory of the said property 
and credits, and to exhibit the same in this Court 
at or before the expiration of six months from the 
date of this grant, and also to render a true account 
of the said property and credits within one year 
from the same date. 
The day of 18.” 


This in 8. 255 of the Indian Succession Act, as altered by ss. 8 and 9 of 
the District Delegates Act, VI of 1881. 


Form of such grant. 


78. Kvery person to whom any grant of letters 
of administration is committed, 
and, if the Judge so direct, any 
person to whom probate is granted, shall give a 
bond to the Judge of the District Court to enure 
for the benefit of the Judge for the time being with 
one or more surety or sureties, engaging for the 
due collection, getting in, and administering the 
‘estate of the deceased, which bond shall be in such 


form as the Judge trom time to time by any general 


Administration-bond. 


A- 


.or special order directs. 


This section embodies s. 256 of the Indian Succession Act, with an 
alteration exprossly giving the Court a discretion to take a bond from an 
executor upon probate being granted to him. This discretion has been 
given on the groand that, amonget the classes to which this Act applies, 
cases would occasionally occur in which it would be expedient to take 
security from executors. Even under a, 256 of the Indian Succession 
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Act it was held. that the Court might require an executor to 
security (Jn the matter ef Juggodeshuri Dabi, 1. L. R..7 Cale, 84; 

8 C.L. R., 397); butit never was the practice in the High Court in 

to take security from an executor on a grant of probate— Hun ...acawe 
Singh v. Moharance Rajruy Koer, 4 C.L.R., 498. The Madras High Court 
considered that, under the Succession Act, a bond could not be takan from 
an executor to whom probate was granted—Procesdings, December 22nd, 
1866, 3 Mad. H.C. R., Appx, 10. See notes to s. 256 of the Indian 
Succession Act, ante, p. 268. 


79. The Court may, on application made by 
Assignment of admi- petition and on being satisfied 
nistration-bond. that the engagement of any such 
bond has not been kept, and upon such terms as to 
security, or providing that the money received be 
paid into Court, or otherwise as the Court may 
think fit, assign the same to some proper person, 
who shall thereupon be entitled to sue on the snid 
bond in his own name as if the same had been ori- 
ginally given to him instead of to the Judge of the 
Court, and shall be entitled to recover thereon, as 
trustee for all persons interested, the full amount 
recoverable in respect of any breach thereof. 


This is #. 257 of the Indian Succession Act. See note to that section, 
ante, p. 269 


80. No probate of a will shall be granted until 
Timo before which pro- after the expiration of seven clear 
bute or administration days, and no letters of adminis- 
shall not be granted. = eration shall be granted until 
after the expiration of fourtecu .clear.days, from 
the day of the testator or intestate’s death. 


This is 8. 258 of the Indian Snecession Act. 

‘Letters of adminj«tration’ in this section do not include letters of 
administration with the will annexed ~Jn the Goods af Welaon, 1. L. &., 
1 Cale., 149. 


81. Until a public registry for wills is establish- 
- sae ed, every District Judge and Dis- 
Filing of original : ; . ; 
wills of which probate trict Delegate shall file and pre- 
or administration with gerye among the records of his 
will annexed granted. oO | : hicl 
Court all original wills of which 
probate or letters of administration with the will 
annexed may be granted by him: and the Local 
Government shall make regulations for the preserv- 
ation and inspection of the wills so filed as aforesaid. 


The corresponding section in the Indian Succession Act in s. 259, the 
wording of which is slightly different. 


45 
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special of wills has, it seems, been established. Under the 
ot Ree tit of 1877, 8. 27,a will may be deposited at any time. 


Bee se, 42—46 of that Act.. 
82. After any grant of probate or letters of 
administration, no other than the 
o ©6person to whom the same shall 
, &o.,until same re- Jinve been granted shall have 
as power to sue or prosecute any 
suit, or otherwise act as representative of the 
decensed, throughout the province in which the same 
may have been granted, until such probate or let- 
ters of administration shall have been recalled or 


revoked. 


This is 8. 260 of the Indian Succession Act. 


83. Inany case before the District Judge in 

Procedure in conten. Which there is contention, the 
tious cases. proceeding shall take, as nearly 
as may be, the form of a suit, according to the 
provisions of the Code of Civil Procedure, in which 
the petitioner for probate or letters of administra- 
tion, as the ease may be, shall be the plaintiff, and 
the person who may have appeared as aforesaid to 
oppose the grant shall be the defendant. 


This is s. 261 of the Indian Succession Act. See the notes to that 
Kuction, ante, p. 271, 


84. Where any probate is, or letters of adminis- 

nae ea eee tration are, revoked, all payments 
oradministrator before Cond fide made to any executor 
Pree eee or administrator under such pro- 

bate or administration before the 

revocation thereof shall, notwithstanding such revo- 
cation, be a legal discharge to the person making 
the same; 

and the executor or adininistrator who shall have 

Right of suchexeeun. 8¢ted under anv such revoked 
tor or alministrater to probate or administration may 
evgen pave tees retain and reimburse himself out 
of the assets of the deceased in respect of any 
payments made by him which the person to whom 
probate or letters of administration shall be after- 
wards granted might have lawfully made. 

This is s. 262 of the Indian Successiun Act. 
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85. Notwithstanding anything hereinbefore con- 

Power to’ refuse let- tained, it shall, except in cases 
ters of administration. to which the Hindu Wills Act, 
1870, applies, be in the discretion of the Court to 
make an order refusing, for reaséns to be recorded 
by it in writing, to grant any application for letters 
of administration made under this Act. 

This section is new. 


&6. Every order made by a District Judge or 

Appeals from orders District Delegate by virtue of 
of District Judge. the powers hereby conferred upon 
him shall be subject to appeal to the High Court 
under the rules contained in the Code of Civil Pro- 
cedure applicable to appeals. 

This is e&. 263 of the Indian Succession Act. See notes to that section, 
ante, p. 272. 

87. The High Court shall have concurrent juris- 

Concurrent jurisdic. diction with the Distriet Judge 
tion of High Court. in the exercise of all the powers 
hereby conferred upon the District Judge. 


This igs a. 264 of the Indian fsuccession Act. Soo note to that section, 
ante, p. 272, 


CHAPTER VI. 
OF THE POWERS OF AN EXECUTOR OR ADMINISPRATOR. 


88. An executor or administrator has the same 
power to suc in respect of all 
In respect of oises ; ; pee | 
of action surviving ce eattuses Of action that survive the 
cease]. and debts due deceased, and may exercise the 
at death. Bet 
same powers for the recovery of 
debts due to him at the time of lis death, as the 
deceased had when living. 
This iss. 267 of the Indian Succession Act with a slight alternation. 
See notes to that section, ante, p. 270. 
89. All demands whatever, and all rights to 
prosecute or defend any suit or 
Demands and rights ' Se ee be iwagtindse 4 . 
of nalts of or agmne Other proceeding, existing in fn 
deceased survivetoand your of or aguinst a person at 
orad- the time of his decease, survive 
to and against his executors or 
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administrators, except causes of action 

tion, assault as defined in the Indian Penal Code, or 
other personal injuries not causing the death of the 
party, and except also cases where, after the death 
of the party, the relief sought could not be enjoyed, 
or granting it would be nugatory. 


Lllustration. 


A collision takes place on a railway in consequence 
of aome neglect or default of the officials, and a passenger 
ix severely hurt, but not so as to cause death. He after- 
wards dies without having instituted any suit. The 
cause of action does not survive. 

This ins. 268 of the Indian Succession Act, omitting illustration 


See votes to that section, ate, p. 276, and Acts XII of 1865 and XIII of 
1855, post, 


90. An executor or administrator has power, 
Power of exeentoror With the consent of the Court by 
adininistrator tudispose Which the probate or letters of 
of property. 7s ° 
administration was or were grant- 
ed, to dispose of the property of the deceased, either 
wholly or in part, tn such manner as he thinks fit: 

Provided that the Court may, when granting 
probate or letters of administration, exempt the 
executor or administrator from the necessity of 
obtaining such consent as to the whole or any speci- 
fied part of the assets of the deceased. 

Illustrations, 

(a.) The deceased lias made a specific hequest of part 
of Ing preperty, The executor, net having assented to 
the hequest, sells the subject of it with the consent of the 
Court. The sale ie valid, 


The executor, in the exercise of his diseretion, 
saopartof the tmmoveable estate of the deceased 
with the consent of the Court. The mortgage is valid, 


The first part of this section makes an important alteration in the 
Taw as administered under the corresponding section (269) of the Indian 
Succession Act. in) so fur that it has made the consent of the Court 
necessary to every disposition af property made by an executor or 
administrator. It seems to have been considered unsafe to exterd to an 
executor or administrator in the mofusail the full powers conferred 
by the Succession Act. 

The proviea, which is new, will prevent unnecessary expense being 
incurred by giving the Court power to exempt the executor or adminis- 
trator from the necemity for applying for its consent in each case, 

words ‘ with the consent of the Court in illustration (6) are new. 


the notes to 8. 269 of the Indian Succession Act, aste, pp. 277—9. 
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91. If an executor or administrator purchase, 
Purchase by executor Cither directly or indirectly, any 
or administrator of de- part of the property of the de- 
oeased’s property. ] i” : 
ceased, the sale is voidahle at 
the instance of any other person interested in the 
property sold. 

This is e, 270 of the Indian Sucocasion Act. See notes to that 
section, ante, p. 279. 

92. When there are several executors or admi-: 

Poweraofseveralexe- Nistrators, the powers of all may, 
cutorsoradministrators in the absence of anv direction 
exercisable by one. : : ; 

to the contrary in the will or 
grant of letters of administration, be exercised by 
any one of them who has proved the will or taken! 
out administration. 
Illustrations. 

(4.) One of several executors has power to release a 
debt due to the deceased. 

(6.) One has nower to surrender a lease, 

(e.) One has power to sell the property of the deceased, 
moveable or immoveable, 

(d.) One has power to assent to a legacy. 

(+) One has power to endorse a promissory note payable 
to the deceased. 

Cf.) The will appoints 4, B,C, and D to be executors, 
and direets that two of them shall be a quorum. No act 
can be done by a single executor, 

This is 8. 271 of the Indian Succession Act. BSce note to that section, 
ante, p. 280. 


93. Upon the death of one or more of several 
executors or administrators, all 
Survival of powers on ; , 
death of one of several the powers of the office become, 
or adminisy fy the absence of anv direction 
to the contrary ins the will or 
a . . . ° ry i 
erant of letters of administration, vested in the sur- 
Vivors or survivor. 
This ia sg. 2972 of the Indian Succession Act. It is in accordance with 
the case of Flanders y. Clarke, 1 Ves Sen, 9. 


94. The adininistrator of effects unadministered 

Powersof administra. HAS, With respect to such effects, 

tor of effects unadmi- the same POWErs a8 the original 
puters: executor or administrator. 


This is s. 273 of the ludian Succession Act. 
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95. An administrator during minority has all 
Powers of adminis. the powers of an ordinary admi- 
trator during minority. yistrator. 
This is s. 274 of the Indian Succession Act. Sees. 32, supra, p. 335. 


96. When probate or letters of administration 

Powers of married SHall have been granted to a 

executrix or adminis) married woman, she has al! the 

tratrix, powers of an ordinary executor 
or administrator. 


This is 8. 275 of the Indian Succession Act. See ss. 8 and 13. supra, 
pp. 328 and 330; and note to s. 276 of the Indian Succession Act, ante, 
p 281. 


CHAPTER VII. 
OF THE DUTIES OF AN EXECUTOR OR ADMINISTRATOR. 


97. Itis the duty of an executor to provide 
to deceasod's fu. funds for the performance of the 
ceremonics. necessary funeral ceremonies of 

the deceased in a manner suitable to his” condition, 
if he has left property sufficient for the purpose. 
While it is the duty of an executor under 8. 276 of the Indian Succes- 


kion Act to perform the funeral of the decensed in a suitable manner, 


under this section, 1¢ is his duty only to provide funds for the performance 
of the necessary ceremonies. 


Soe Mullick v. Mullick, 1 Knapp, 245, 


98. Anexecutor or administrator shall, within 
Inventory and ac- SIX months from the grant of pro- 
count. Date or letters of administration, 
exhibit in the Court by which the same has or have 
been granted an inventory containing a full and 
true estimate of all the property’in possession, and 
all the credits, and also all the debts owing by any 
person or persons to which the executor or adminis- 
trator is entitled in that character, and shall, in like 
manner, within one year from the date aforesaid, 
exlubit an account of the estate, showing the assets 
that have come to his hands, and the manner in 
which they have been applied or disposed of. 
This is 8. 277 of the Indian Succession Act. See ante, p. 282. 


Under a. 62 of this Act a person applying for probate or letters of 
administration must state the amount of asseta which are likely to come 
tohis”  ~ 
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99. In all cases where it is sought to obtain a 
Inventory to include tant of probate or letters of 
~—-+—+-"-=—partof administration intended to have 
throughout the whole of 
British India, the executor, or the person applying 
for administration, shall include in the inventory of 
the effects of the deceased all his moveable or im- 
moveable property situate in British India: 

And the value of such property situate in each 
province shall be separately stated in such inven- 
torv, and the probate or letters of administration 
shall be chargeable with a fee corresponding to the 
entire amount or value of the property affeeted 
thereby wheresoever situate within British India, 

Thia. with slight verbal alterations, igs 277A of the Indian Succession 
Act. See notes to that section. uate, p. 283. 

100. The executor or administrator shall col- 
to propertyof,and lect, with reasonable diligence, 
wing to,deceased. tho property of the deceased and 

the debts that were due to him at the time of his 
death. 


This is x. 278 of the Indian Succession Act. 


As to the liability of an executor or adininistrator where loge has been 
occasioned by undue delay tn collecting the assets, wee the cases colloctod 
inthe note tos. 278 of the Tndian Succession Act, ante, Pp. 265-4, 
See also notes tu 88. 327-28, ante, pp. SEL et seq. 


101. Funeral expenses to a reasonable amount, 
Expenses to be paid 2ccording to the degree and qua- 


before all debts. lity of the deceased, and deathbed: 


charges, including fees for medical actendance, and. 


board ‘and jodging for one month previous to his 
death, are tu be paid before all debts. 


This iss. 279 of the Indian Succession Act. 


102. The expenses obtaining probate or letters 


Fxpeimn to hepa of administration, including the 


next after such ex- costs Ineurred for or in respect of 


vere anv judicial proceedings that nay 
be necessary for administering the estate are to be 
paid next after the funeral expenses and deathbed 
charges. 


This is a. 280 of the Indian Succession Act. 
As to what expenses have becn allowed aa ‘testamentary expenses’ 
and ‘ executurship expenses,’ sec note, p. 285, ante. 
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103. Wages due for services rendered to the 

deceased within three months 

ee a next preceding his death by any 

and then other debts. = Jobourer, artizan or domestic 

servant are next to be paid, and then the other 

dehts of the deceased according to their respective 
priorities (if any ). 


This is s. 281 of the Indian Succession Act, with the addition of the 
words “ according to their respective priorities (if any). 

J dition appears to have been suggested by the case of Milkomul 
Pegg at 17 W. R., 613, (S.C.) 12 B. L. R., 287, in which it was held, 
that ». 282 0f the Indian Succession Act (which corresponds with the 
next section of this Act) in no way interfered with the right of a 
person who has obtained a decree against an executor or adminis- 
trator to have his decree satisfied out of the assets of the deceased. 


Ax to what persons are included in the terms ‘ domestic servant,’ 
‘labourer’ or ‘artizan,’ see note tos. 281 of the Indian Succession Act, 


ante, p. 286. 

Gand ae eainall 104. Save as aforesaid, no 
debts to be paidequally creditor is to have a right of 
aa ee priority over another. 

But the executor or administrator shall pay all 
such debts as he knows of, including his own, 
equally and ratably, as far as the assets of the 


deceased will extend. 


This isk. 282 of the Indian Succession Act, omitting the words “ by 
reason that his debt ix secured by an instrament under seal or on any 
other account,” after the words ‘‘ over another” in the first clause. 


See notes to 8. 282 of the Indian Succession Act, antec, pp. 286-7. 


105. Deb ‘ everv deserip- 
Debts to be paid be. .. Vo oe of Saas ieaaee 
fore legacies. tion must be paid before any 
Jegacy. 
This is «. 285 of the Indian Succession Act. See note to that section, 
arte, p. 289. 
106. Ifthe estate of the deceased is subject to 
Re hit mee Tics er 
Execntor or adminis 28 contingent liabilities, an exe 
trator not bound to pay Cutor or administrator is not 
ry 
a sufficient indemnity to meet the 
liabilities whenever they may become due. 
This ia s. 286 of the Indian Succession Act. See notes to that section, 
op. ore 
107. If the assets, after payment of debts, neces- 
Abatement of gene- sary expenses, and specific lega- 
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od “ 
the general legacies in full, the latter shall abate or 
be diminished in equal proportions; 
and, in the absence of any direction to the con- 
eS ecctue nek do trary in the will, the executor 
one legates in prefer. has no right to pay one legatee 
aa *- preference to another, nor to 
retain any money on account of a legacy to himself 
or to any person for whom he is a trustee. 


This is s. 287 of the Indian Succession Act. 


As to necessary expenses, see ss. 101 and 102, axpra, p. 859, Bee 
also note tos. 287 of the Indian Succession Act, ante, pp. 290-1, 


108. Where there isa specific legacy, and the. 
Non-abatement of 2#ssets are sufficient for the pay- 
specific legacy when Ment of debts and necessary. 
axsots sufficient to pay expenses, the thing diet must: 
be delivered to the legatee with- 

out any abatement. 


This is s. 288 of the Indian Succession Act. See the notes to that 
section, ante, p. 291. 


109. Where there is a demonstrative legacy, and 
Right under demon- the assets are sufficient for the 
strative legacy when payment of debts and necessary 
sufficient to pay © 
and necessaryex- expenses, the legatee has a pre- 
ferential claim = for payment of 
his legacy out of the fund from. which the legacy is 
directed to be paid until such fund is exhausted, and 
if, after the fund is exhausted, part of the legacy _ 
still remains unpaid, he is entitled to rank for the 
remainder against the general assets as for a legacy 
of the amount of such unpaid remainder. 
eae is s. 289 of the Indian Succession Act. See notes thereto, ante, 
p. 292. 
110. If the assets are not sufficient to answer 
Ratable abatement the debts and the specific legacies, 
of specific legacies. an abatement shall be made from 
the latter ratably in proportion to their respective 
amounts. 
Illustration. 


A has bequeathed to Ba diamund-ring, valued at 500 
rupees, and to C's horse, valued at 1,000 rupees. It is 
fuund necessary to sell all the effects of the testator, and 


a) 
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his asseta, after payment of debts, are only 1,000 rupees, 

Of this sum rupees 333-5-4 are to be paid to B, and rupees 

ere | 


This is s. 290 of the Indian Succession Act. 


111. For the purpose of abatement, a legacy 

Legacies treated as fOF life, a sum appropriated by 
general for purpose of the will to produce an annuity, 
arene and the value of an annuity 
when no sum has been appropriated to produce it, 
shall be treated as general legacies. 


This is s. 291 of the Indian Succession Act. 


As tothe mode of ascertaining the value of an annuity, see Zodd v. 
Beilby, 27 Beav.. 353; Pott v. Smith, L. R., 8 Eq., 683, and the notes 
to 8. 62 of the Indian Succession Act, ante, pp. 195-4. 


CHAPTER VIIL 
OF THE EXECUTOR’S ASSENT TO A LEGACY. 


112. The assent of the executor is necessary to 


Assent necessary to Complete a legatee’s title to his 
complete legatee’s title. ~ 


Lllustrations. 


(#.) A by his will bequenaths to B his Government 
paver which ia in deposit with the Bank of Bengal. The 
ank has no authority to deliver the securities, nor Ba 
right to take possession of thei, without the assent of the 
executor. 
A by his will has bequeathed to C his house in 
Calcutta in the tenancy of B.C is not entitled to receive 
the rents without the assent of the executor. 


Thia is 8. 292 of the Indian Succession Act. See the notes thereto, 
ante, p. 203. 
113. The assent of the executor to a specific 
Effect of executors bequest shall be sufficient to 
assent tospecificlegecy. divest his interest as executor 
therein, and to transfec the subject of the bequest 
to the legatee, unless the nature or the circumstan- 
ces of the property require that it shall be trans- 
ferred in a particular way. 
This assent may be verbal, and it may be either 
express or implied from the con- 
duct of the executor. 
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(a.) A horse is bequeathed. The executor requesta 
the legatee to dispose of it, or a third party proposes to 
purchase the horse from the executor, and he directs him 
to apply to the legatee. Asseut to the legacy is implied. 

(d.) The interest of a fund is directed by the will to be 
applied for the maintenance of the legates during his 
minority. The executor commences go to apply it. This 
ia an assent to the whole of the bequest. 

(c.) A bequest is made of a fund to A, and after him 
to BZ. The executor pays the interest of the fund to A. 
This is an implied assent. to the bequest to B. 

(d.) Executors die after paying all the debts of the tes- 
tator, but before satisfaction of specific legacies. Assent 
to the lecacies may be presumed. 

(e.) A person to whom a specific article bas been 
bequeathed takes possession of it aud retains it without 
any objection on the part of ghe executor, His assent 
may be presumed, 


This is s. 293 of the Indian Succession Act. 


114, The assent of an executor to a legacy may 
he conditional, and if ) 

tion he one which he ~ = =_ J. 
to enforce, and it is not performed, there is no assent. 


Conditional assent. 


Tilustrations. 


(a.) A bequeaths to B his lands of Sultanpur, which, 
at the date of will, and at the death of A, were subject to 
a mortgage for 10.000 rupees. The executor nasaenta to 
the bequest on condition that B shall, within a lievited time, 
pay the amount due on the mortgage at the testator's 
death, The amount is not paid, There ta no assent, 

(4.) The executor asgents toa bequest vn condition that ! 
the legatee shall pay him a sum of money. The payment; 
isnot made. The assent is nevertheless valid, | 


This is s. 204 of the Indian Succession Act. 


115. When the executor is a legatee, his assent 
Assent of executorto to lis own legacy 18 necessary 
his own legacy. to complete his title to it, in the 
same wav as it is required when the bequest 1s to: 
another person, and his assent may in like manner 

be express or implied. 
Assent shall be implied if in his manner of admi- 
nistering the property he does 


li lj 
ohm any act which is referable to his 
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character of legatee and is not referable to his 
character of executor. 
Tllustration. 

An executor takes the rent of a house or the interest of 
Government securities bequeathed to him, and applies it 
tu his own use. This is assent. 

This is s. 295 of the Indian Succession Act. See notes thereto, ante, 
pp. 295-6. 

116. The assent of the executor to a legacy 

Effect of executors gives effect to it from the death 

of the testator. 


Illustrations. 

(a.) A legatee sells his legacy before it 18 assented to 
by the executor. The executor’s subsequent assent oper- 
ates for the benefit of ae purchaser, and completes his 

title to the legacy. 

(6.) A bequeaths 1 000 rupees to B with interest from 
his death. ‘The executor does not assent to this legacy 
until the expiration of a year from 4’s death. £ is entitled 
to interest from the death of 4. 


This is 8, 296 of the Indian Succession Act. 


117. An executor is not bound to pay or deliver 
Executor when to any legacy until the expiration of 
CEMVEE ERRORS, one year from the testator’s death. 


Tllustration. 
A by Ilia will directs his legacies to be paid within aix 
months after his death, The executor is not bound to pay 
them before the expiration of a year. 


Thia ia a. 207 of the Indian Succession Act. 


The rule laid down by this section is a mere rule of convenience. It 
does not prevent the vesting of legacies-—Clarthshore v. Chalice, 10 Ves. 
1. It applies although the testatar should have directed the legacies 
to be paid before a expiration of a year from his death— Brooke v. 
Lewis, © Madd. 358. See the notes to 8. 297 of the Indian Succes- 
sion Act, aate, = 206-7, 


CHAPTER IX. 
OF THE PAYMENT AND APPORTIONMENT OF ANNUITIES. 


118. Where an Annuity is given by the will, and 
Beit ates. eer HO time is tixed for its commence- 


e when notime ainent, it shall commence from 
y will. 
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payment shall be made at the expiration of a year 
next after that event. 
Thia is s. 298 of the Indian Succession Act. 


119. Where there is a direction that the annuity 

When annuity.to be Stall be paid quarterly or mouth- 
paid quarterlyormonth- Jy, the first payment shall be due 
Sa Rreeteie One: at the end of the first quarter or 
first month, as the case may be, after the testator's 
death, and shall, if the executors think fit, be paid 
when due ; but the executor shall not be bound to 
pay it till the end of the vear. 


This is a. 299 of the Indian Succeasion Act. 


120. Where there is a direction’ that the first 


Date of successive PAYMent of an annuity shall be 
paymenta when firet made within one month or any 
payment directed to be eee re ‘ 
made within given time, other division of time from. the 
or on day certain. death of the testator, or onoa 
day certain, the successive payments are to be made 
on the anniversary of the carhest day on which the 
will authorizes the first pavment to be made ; 

and if the annuitant dies in the interval between 

Apportionment where the times of payment, an appor- 
annuitant dies between tioned share of the annuity shall 
times of payment. be paid to lis representative. 


This is s. 300 of the Indian Succession Act See note to that 
ante, p. 298. 


CHAPTER NX. 
OF THE INVESTMENT OF FUNDS TO PROVIDE FOR LEGACIES. 


121. Whaerea legacy, not being a specific legacy, 
is given for life, the sum be- 

Investment of sum ‘ 
bequeathed where lega- Queathed shall, at the end of the 
Oy. ee sapere Gem” VCAN, be invested in such securt- 
ties as the High Court may, by 
any general rule to be made from time to time, 
authorize or direct, and the proceeds thereof shall 
be paid to the legatee as the same shall acerue due. 


This is s. 30) of the Indian Succession Act. See antr. p 298. 


It does not appear that any rulce under this section have been 
by any of the High Courts, 
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122. Where a general Iegacy is given to be paid 

luvestaent oe wena, Ot future time, the executor 

ral legacy, to bepaid at shall invest a sum sufficient to 

sabare Ame: meet it in securities of the kind 
mentioned in the last preceding section. 

The intermediate interest shall 

Intermediateinterest. form part of the residue of the 

testator’s estate. 


This is s. 302 of the Indian Succession Act. See ante, p. 299. 


123. Where an annuity is given, and no fund 
is charged with its payment or 
Procedure when no ar Ta 
fund charged with, or ‘@ppropriated hy the will to answer 
Eee to, annu- it, a Government annuity of the 
~ specified amount shall be pur- 
chased, or, 
if no such annuity can be obtained, then a sum 
sufficient to produce the annuity shall be invested 
for that purpose in such securities as the High 
Court may, by any general rule to be made from 
time to time, authorize or direct. 


This is #. 303 of the Indian Succession Act See the notes thereto, 
ante, p. 209. 


124. Where a bequest is contingent, the exe- 
—srtoresiduary CUtor 1s not hound to invest the 
© or contingent amount of the legacy, but may 

at transter the whole residue of the 
estate to the residuarv legatee (if anv) on his 
giving sufficient securitv for the payment of the 
if it shall become due. 


This ia «, 304 of the Indian Succession Act. The principle upon which 
it is based is pointod out in the note to that section, ante, p. 300. 


125. Where the testator has bequeathed the 

. residue of Ins estate to a person 

Investment of resi- . ca ; ‘ ; ‘ 
doe bequeathed for life, for life, with a direction that it 
with direction to invest C])y ae oer ° at aes 
ipa Pairpeaeea ris shall be invested in certain speci 
fied securities, so much of the 

estate as Is not at the time of his death invested 
in securities of the specified kind shall be converted 

into money and invested in such securities. 


This is «. 806 of the Indian Suocession Act. 
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126. Such conversion and investment as are 

Time and manner of COutemplated by the last preced- 
conversion and invest- Ing section shall be made at such 
mene times and in such manner as the 
executor in his‘discretion thinks fit : 

and, untilLsuch conversion and investment. shall 

Interest payableuntil be completed, the person who 
investment. would be for the time being 
entitled to the income of the fund when so invested 
shall receive interest at the rate of six per cent. per 
annum upon the market-value (to be computed as of 
the date of the testator’s death) of such part of the 
fund as shall not vet have been so invested. 


This ig x. 307 of the Indian Succession Act. the rate of interest, bow. 
ever, being altered from 4 per cent. to 6 per cent. 


See the notes tos. 3807 of the Indian Succession Act, ante, p. 301, 


127. Where, by the terms of a bequest, the 
Procedure where mj. legatee is entitled to the imme- 
nor entitled to im. diate payment or possession of 
pee ua Gt Bee the money or thing bequeathed, 
and no direction t pay but is a mimor, and there is no 
to person on his behalf. . . . : ; 
direction in the will to pay it 
to any person on his behalf, the executor or admi- 
nistrator shall pay or deliver the same into. the 
Court of the District Judge by whom, or by whose 
District Delegate, the probate was, or letters of 
administration with the will annexed were, granted, 
to the account of the legatee, unless the legates 
be a ward of the Court of Wards; and, if the 
legatee be a ward of the Court of Wards, the 
legacy shall be paid into that Court to his 
ucecount ; 
and such payment into the Court of the District 
Judge, or into the Court of Wards, as the case may 
be, shall be a sufficient discharge for the money se 
paid ; 
and such money, when paid in, shall be invested 
in the purchase of Government securities, which, 
with the interest thereon, shall be transterred or 
paid to the persun entitled thereto, or otherwise 
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applied for his benefit, as the Judge or the Court 
of Wards, as the case may be, may direct. 
This ia #, 308 of the Indian Succession Act. 


Bee a. 32 of Act XVIII of 1864 (The Official Trustee’s Act), and the 
notes to s. 308 of the Indian Succession Act, ante, p. 302. 


CHAPTER XI. 
OF THE PRODUCE AND INTEREST OF LEGACIES. 


128. The legatee of a specific legacy is entitled 
Legater'a title topro. to the clear produce thereof, if 
duce of specific legacy = any, from the testator’s death. 
Exception.—A specific hequest, contingent in its 
| terms, does not comprise the produce of the legacy 
- between the death of the testator and the vesting 
(of the legacy. 
| The clear produce of it forms part of the residue 
of the testator’s estate. 


Lllustrattons. 


(a.) A bequeaths his flock of sheep to B. Between 
the death of A and delivery by his executor the sheep 
are shorn, or some of the ewes produce lambs. The wool 
and Janbs are the property of B. 

(6.) A bequeaths iis Government securities to B, but 
postpones the delivery of them till the death of C. The 
interest which falls due between the death of 4 and the 
death of C belongs to 2, and must, unless he is a minor, 
be paid to him as it ia received. 

(c.) The testator bequeaths all his four per cent. 
Government promissory votes to A when he shall com- 
plete the age of 18. d, if he complete that age, is 
eutitled to receive the notes, but the interest which aecrues 
in respect of them, between the testator’s death and A’s 
completing 18, forms part of the residue. 


This is a. 309 of the Indian Succession Act. 
Seo Williams on Exeoutors, 1429, 


129 «The legatee under a general residuary be- 

legates» QUest is entitled to the produce 

to produce of reai- ot the residuary fund from the 
ogee) tO testator’s death. 

Exceplion.—A general residuary bequest contin- 

gent in its terms does not comprise the income 
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which may accrue upon the fund bequeathed he- 
tween the death of the testator and the vesting of 
the legacy. 

Such income goes as undisposed of. 


Nlustrations. 

(a.) The testator bequeaths the residue of hia property 
to A, a minor, to_be paid to him when he shall complete 
the uge of 18. The income from the testator’s death 
belongs to A. 

(8.) The testator bequeaths the residue of his property 
to A when he shall complete the age of 18. A, if he 
complete that age, is entitled to receive the residue, The 
income which has accrued in respect of it since the testator’s 
death goes as undisposed of. 


This is a. 310 of the Indian Succession Act. 


130. Where no time has been fixed for the pav- 
ment of a general legacy, interest 
; Interest when notime = jevins to run from the expiration 
xed for payment of : 
general legacy. of one year from = the testator’s 
death. 

Exceptions.—(1.) Where the legacy is bequeathed 
in satisfaetion of a debt, interest runs from the 
death of tne testator. 

2.) Where the testator was a parent or a more 
remote ancestor of the legatee, or has put 
in the place of a parent of the legates, the 
shall Dear interest from the death of the testator. 

(3.) Where a sum is bequeathed to a minor 
with a direction to pay for his maintenance out of 
it, interest ig payable from the death of the testator. 

This is s 311 of the Indian Succession Act. See the note thereto, 
ante, pp. 304-5, 

131. Where a time has been fixed for the 

; payment of a general legacy, 

nterest when time =; . a 
fixed. interest begins to run from the 

time so fixed. 

The interest up to such time forms part of the 
residue of the testator’s estate. 

Exception.— Where the testator was a parent or: 
a more remote ancestor of the legatee, or has pat: 
himself in the place of a parent of the legatee, and 


the legatee is a minor, the legacy shall bear interest 
47 
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from the death of the testator, unless a specific sum 
is given by the will for maintenance, or unless the 
will contains a direction to the contrary. 


This is s, 312 of the Indian Succession Act, ante, p. 305. 


132. The rate of interest 


f interest. : 
Mate of 1Diores shal] be six per cent. per annum. 


In the corresponding section (313) of the Indian Succession Act, the 
rate of intereat is four per cent. 


133. No interest is pavable on the arrears of 
ne an annuity within the first year 
FPe eee eee free from the death of the testator, 
yeur after testator’s although a period earlier than the 
expiration of that year may have 
been fixed by the will for making the first payment 
of the annuity. 


This iss. 314 of the Indian Succession Act. 
See s. 118 of this Act, supra, p. 


134. Where asum of money is directed to be 

Interest oneum tobe Invested to produce an annuity, 
invested to produce an- Interest is payable on it from the 
mea death of the testator. 


This is rk. 315 of the Indian Succession Act. 


CHAPTER XII. 
OF THE REFUNDING OF LEGACIES. 


135. An executor who has paid a legacy under 
Refund of legacy the order of a Judge, is entitled 
paid under Judge's to call upon the legatee to refund 
orders. ° 
in the event of the assets prov- 
ing insufficient to pay all the legacies. 


This is 8. 316 of the Indian Succession Act. 


136. When an executor has voluntarily paid a 
No refund if paidvo- legacy, he cannot call upon a 
luntanly. legatee to refund in the event of 
the assets proving insufficient to pay all the legacies. 


This isa, 317 of the Indian Suocession Act. See notes to that asec- 
tion, ante, p. 306, 
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137. When the time prescribed by the will for 

Refand when legacy the performance of a condition 
:saltaaat oe a Bish ee has elapsed, without the condi- 
within further time tion having heen performed, and 
allowed. the executor has thereupon, with- 
out fraud, distributed the assets ; in such case, if 
further time has, under the second clause of this 
section, been allowed for the performance of the 
condition, and the condition has been performed 
accordingly, the legacy cannot be claimed from the 
executor, but those to whom he has paid it are 
liable to refund the amount. 

Where the will requires an act to be performed 
by the legatee within a specitied time, either asa 
condition to be fulfilled before the legacy is enjoy- 
ed, or as 9 condition upon the non-fulfilment of which 
the subject-matter of the bequest is to go over to 
another person, or the bequest is to cease to have 
effect, the act must be performed within the time 
specified, unless the performance of it be prevented 
bv fraud, in which case such further time shall be 
allowed as is requisite to make up for the delay 
caused by such fraud. 


This section embodies ss. 318 and 124 of the Indian NSucceasion Act. 


1388. When the executor has paid away the 

Then each legatee ‘USSeLS In legacies, and he is after- 
compellable to refund wards obliged to discharge a debt 
th proportion. of which he had no Previous 
notice. he is entitled to call upon each legatee to 
refund in proportion. 

This is s. 319 of the Indian Succession Act. 


139. Where an executor or administrator has 
given such notices as the High 
Court may, by any general rule 
to be made from time to time, prescribe, for credi- 
tors and others to send in to him their claims 
against the estate of the deceased, he shall, st the 
expiration of the time therein named for sending in 
claims, be at liberty to distribute the assets, or any 
part thereof, in discharge of such lawful claims as 
he knows of, and shall not be liable fur the ~ ~*~ 


Distribution of assets. 
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so distributed to any person of whose claim he has 
not had notice at the time of such distribution ; 
but nothing herein contained shall prejudice the 
Creditor may follow Tight of any creditor or claimant 
asnots, to follow the assets, or any part 
thereof, in the hands of the persons who may have 
received the same respectively. 
This is s. 320 of the Indian Succession Act, with a slight alteration 
as to the notices to be given. Under the Succession Act. the notices 
iustend of being such as the “ High Court may, by any general rule to 


be made from time to time prescribe.” are to be such as would have 
been given by the High Court in an administration-suit. 


The form for advertisements prescribed by the High Court at Calcutta 
will be found in the notes tos. 320 of the Indian Succession Act, an‘e, 
p 80s. 


140. A creditor who has not received payment 

Creditor may call Of his debt may call upon a 
upon legates Ww refund. Jevatee who has received pay- 
ment of his legacy to refund, whether the assets of 
the testator’s estate were or were not sufficient at 
the time of his death to pay both debts and lega- 
cies, and whether the payment of the legacy ‘by 
the executor was voluntary or not, 


This scetion corresponds with 8, $21 of the Indian Succession Act, 
Under the lattor section, however, a limitation as to the time within 
which the creditor might call for the refund was provided, riz.. ° within 
two yenrs after the death of the testatur, or one year after the legacy 
hax been paid.” 

Now, suits under sa 139 and 140 of this Act. and under as $20 aud 321 
of the Tdian Succession Act. are governed by the General Liniutation 
Act. as amended by 8. 156 (pest) of this Act. See Act XV of 1977, sched. ii, 
art. 45. 


14i. If the assets were sufficient to satisfy all 

the legacies at the time of the tes- 

Capt tator’s death, a legatee wko has 

under section not received pay ment of his le- 

gacy, or who has been compelled 

to refund under the last preced- 

ing section, cannot oblige one who has received 

payment in fall to refund, whether the legacy were 

paid to him with or without suit, although the assets 

have subsequently become deficient by” the wasting 
of the executor. 


This is «. 332 of the Iudian Succession Act. See the note theretd, 
, SOB-EU. 


LIABILITY OF EXECUTOR. 


142. If the assets were not sufficient to ........ 
eearettety lhe lercien atthe tie of th 
against cxecutor, if sol- ath, alegatee who has 
vent. not received pavmentof his legacy 
must, before he can call on a satisfied legatee to 
refund, first proceed against the execator if he is 
solvent; but, if the executor is insolvent or not 
liable to pay, the unsatisfied legatee can oblige 
each satisfied legatee to refund in proportion. 


This is 8. 323 of the Indian Succession Act. Seo notes thereto, aate 
p. 310. See also s. 136 of this Act, eupra, p. 370. 


1438. The refunding of one lezitee to another 
Limit to refundingof Shall not exeeed the sum = by 
one legates to another. which the satisfied legacy oucht 
to have been reduced if the estate had been pro- 
perly administered. 
Lllustration. 

A has bequeathed 240 rupees to BL 480 rupees to C, and 
720 rupees to D, The assets are only $,200 rupees, and 
if properly ndministered would give 200 rupees to 2B, 400 
rupees to Cy and 600 rupees ta DD. Cand 2 have been 
paid their legacies in fall, leaving nothing to 2. 7 ean 
oblige C to refund 80 rupees, and D to refund 120 rupees. 

This is s. 324 of the Indian Snecession Act. 

Refunding to be 144. The refunding shall in 
without interest, all cases be without mterest. 

This iss. 325 of the Indian Succession Act. 


145. The surplus or residue of the deceased's 

Residue after umal Property, after payment of debts 
payments to be paid to and Jegacies, shall be paid to the 
ornaney 1ebevee residuary legatee when any has 
heen appointed by the will. 

This is 6, 326 of the Indiau Succession Act. 


CHAPTER XIII. 
OF THE LIABILITY OF AN EXECUTOR OF ADMINISTRATOK 
FOR DEVASTATION, 
146. When an executor or administrator misap- 
iasigse wea: LS the estate of the decensed, 
or administrator forde- or subjects it to loss or damage, 
vestation. is liab] ; a 
he is hiabl 


loss or damage so eccasioned. 
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Lllustrations. 


(a.) The executor pays out of the estate an unfounded 
claim. He is liable to muke good the loss caused by the 
payinent. 

(6.) The deceased had a valuable Jease renewable by 
notice, which the executor ueglects to give at the proper 
time. The executor is linble to make good the loss caused 
by the neglect. 

(c.) The deceased had a lease of less value than the 
rent payable tor it, but terminable on notice at a particu- 
lar time. The executor neglects to give the notice. He 
is liable to make good the Joss. 

Aas to derustarit by co-executors, improper sales by exccutors, and loas 
arising from negligent dealing with the asseta, see note (ante, p. 311, 


et acy) tos. 327 of the Indian Succession Act. from which this section 
has been taken. 


147. When an exeentor or administrator oceca- 
For neglect to getin Sions a loss to the estate by 
any partof property. novlecting to get in any part of 
the property of the deceased, he is liable to make 
good the amount. 
Tustrations, 

(a,.) The executor absolutely released a debt due to the 
deceased from ai solvent person, or compounds with a 
debtor who is able to pay in’ full) The executor is liable 
to make good the amount so Jost. 

(b.) ‘The executor neglects to sue for a debt till the 
debtor is hable to plead the Act for the limitation of suits, 


nnd the debt is thereby lost to the estate. The executor 
is liable to make good the amount of the debt. 


This ina. 328 of the Indian Succession Act, 


As to carrying on atrade with the assets of the deceased, see note to 
the Succession Act, ante, pp. 315-4. 


CHAPTER XIV. 


MISCELLANEOUS. 
148. In Chapters VIE, IX, X, and XII of this 


Act the provisions as to an exe- 
wa erinions applied to eutor shall apply also to 
nistrator with the will arnexed. 
149. Nothing herein contain- 
ed shall— 
(a) validate any testamentary disposition which 
would otherwise have been invalid ; 


Saving-ciaune. 
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(5) invalidate any such disposition which would 
otherwise have heen valid ; 

(c) deprive anv person of anv richt of main- 
tenance to which he would otherwise have been 
entitled ; or 

(d) affect the rights, duties, and privileges of 
the Administrator-General of Bengal, Madras_ or 
Bombay. 


Compare 8. 3 of - Hindu Wills Act, and see Alungamanjori Dabce ¥. 
"oC. b R121. 


As to the duties and privileges of the Administrator-General, 
Act IJ of 1874, and Act IX of I&s! 


150. No proceedings to obtain probate of a will 

Probate and adminis. OF letters of administration to 
trationincase of persons the estate of anv Hindu, Mua- 
exempted from Suceces- - li Bad he 
sion Act, to be granted bammadan, Baddlist or person 
only under this Act. exempted under section 332 of 
the Indian Succession Act, 1865, shall be instituted 
in anv Court in British India except under this Act. 


As to what persons have been held to be exempted under 8. 332 of the 
Indian Succession Act, see notes, p. 31d, ante, 


-151. In Act No. XXVILE of 1860 (an w4et for 
Repeal of portions of facilitating the collection of debts 
Act XXVIL of 1800. an successions, and for the secu- 
rity of parties paying debts to the representatives of 
deceased persons), sections 15 and 16 aud the proviso 
to section 13 shall be repealed. 
152. The grant of probate or letters of adminis- 
Grant of probate or tration under this Act in respect 
tration to sue of any property shall be deemed 
een to supersede any certificate pre- 
oF ean fia eel viously granted in respect of the 
same property under the said 
Act No. XXVII of 1860, or Bombay Regulation 
No. VIII of 1827; and when, at the time of the 
grant of such probate or letters, any suit or other 
proceeding instituted by the holder of such certfi- 
cate regarding such property is pending, the person 
to whom such grant is made shall, on applying to 
the Court in which such suit or proceeding is pend- 
ing, be entitled to take the place of such bolder in 


such suit or proceeding : 


a] 
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| Provided that, when any certificate is superseded 
‘ under this section, all payments made to the holder 
of such certificate in ignorance of such superses- 
sion sball be held good against claims under the 
' probate or letters of administration. 
-" 153, In the Court-fees Act, 1870, Schedule J, 
Amendment of Court- Nos. 11 and 12, in the third 
fees Act. column, after the words “ amount 


or value,” the following shall be inserted, namely :— 

“ Provided that when, after a certificate has been 
granted as aforesaid in respect of any estate, pro- 
bate or letters of administration 1s or are granted 
in respect of the same estate, the fee payable in res- 
pect of such latter grant shall be reduced hy the 
amount of the fee paid in respect of the former 
grant.” 

154. The following amendments shall be made 

Amendment of Hindn In the Hindu Wills Act, 1870 
Meee (namely ) :— 

(a.) For the portion of section two commencing 
with the words “ sections one hundred and seventy- 
nine,” and ending with the words “ administrator 
with the will annexed,” the words ‘and section one 
hundred and eighty-seven” shall be substituted. 

(6.) The third clause of section three and the 
last clause of section six shall be repealed. 

(c). In section six, for the words * one hundred 
and three and one hundred and eighty-two” the 
words “and one hundred and three ” shall be sub- 
stituted. 

155. Al grants of probate of the will or letters 

sates! of administration to the estate of 

alidation of grants ; 
of probate and admi. 8nv deceased Hindu,” Mahamma- 
nistration made iu Bri- dan or Buddhist, or any person 
a. : : 
exempted under section 332 of 
the Indian Succession Act, 1865, which, before this 
Act comes into force, have been made in British 
Burma, shall, whenever such grant would have 
been lawful if this Act had heen in force, be deemed 
to have been made in accordance with law. 


Thisa section was intended to remove all doubt as to the validity of 
certain granta of probate and administration made in British Barmah. 
See Statement of Objects and Reasons, dated the 16th May, 


i 
t 
4 


i 
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Bee Jn tha Goods of Kokya Dine, 2 B.L. B.(A.C.), 79; (8. C.) 10 W. 
B., 417; In the Gocds of Fuckerooddeen Adam Saw, 11 W.R., 413. 
156. In the secong schedule to the Indian Limit- 
Amendment of Act ation Act, 1877, No. 43, atter 
XV of 1877. the figures “321” the following 
shall be inserted, namely—“ or under the Probate 
and Administration Act, 1881, section 139 or 140.” 
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THE REGIMENTAL DEBTS ACT, 1863. 
(Srarure 26 anp 27 Wict., C. 57.) 


apm 


An Act to consolidate and amend the Acts relating to 
the payment of Regimental Debts, and the distribu- 
tion af the Eqfects of Officers and Soldiers in case of 
Death, and to make like Provision for the cases of 
Lesertion and [usanity, and other Cases. 


[21st July, 1863.] 


WHEREAS it is expedient to consolidate and amend 
the provisions now in foree relating to the payment 
of regimental debts, and the distribution of the ¢ 
of officers and soldiers dying on service, and 
provisions having been found beneficial, it is aso 
expedient to make like provision for the security and 
application of the effects of deserters and others, and 
of officers and soldiers becoming insane on service : 

Be it therefore enacted by the Queen’s most. excel- 
Jent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the author- 
ity of the same, as follows :— 


1. This Act may be cited ax 
the Regimental Debts Act, 1863. 
Interpretation of terms. 2. In this Aet— 

The term ‘officer’ means (except where it is 
otherwise expressed) a commissioned officer of Her 
Majesty's army, or of Her Majesty’s Jndian army : 

The term ‘soldier’ means (except where it is other- 
wise expressed) a soldier of Her Majesiy s 
a European soldier of ho 7” 
including a warrant and a uou-cummussic 

The term ‘representation’ includes probate 
letters of administration, with or without 
ed, and the corresponding documents or ___ .. 
according to the law of Scotland, or other law in 
in any place where this Act operates : 


Short title. 
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The term ‘representative’ means any person 
taking out representation : 

The term ‘ the Secretary of State for War’ means 
such one of Her Majesty's Principal Secretaries of 
State for the time being as Her Majesty thinks fit to 
intrust with the seals of the War Department : 

The term ‘/ndta’ means the territories for the 
time being vested in Her Majesty 
under the Act of the year 1858, 
‘“ for the better government of Judia” : 

The term ‘the Secretary of State for Jndia in 
Council’ means one of Her Majesty's principal Secre- 
taries of State acting with the Council of Jadia under 


that Act: 
The term ‘ person’ includes a corporation and any 


body of persons. 

3. The enactments described in the schedule to 

Repeal ofenactments this Act shall be repealed ; but, 
in schedule. this repeal shall not affect the 
past operation of any such enactment. or anything 
ulready done, or any right, tithe. obhgation, or habi- 
lity already accrued thereunder, or any remedy or 
proceeding: for the enforcement thereof, 


21 & 22 Vict., o. 106. 


Part I.—Deratru on SERVICE. 
Preferential Charges. 


4. Where an officer or soldier dics on service, 
the following classes of expenses 


Definition of Prefer- ; ; 
‘tial Charges on Pro. and debts incurred and owing by 
porty—Military Debts, hin, or on his account shall, for 


= the purposes of this Act, be con- 
sidered preferential charges on his personal property, 
and be payable thereout in preference to all other 
debts and liabilities, and, as among themselves, in 
the following order :— 
1.) Expenses of last illness and funeral : 

(2.) Military debts, numely, sums due in respect 

of — 


Quarters ; 
Mess, band, and other regimental accounts ; 
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Military clothing, appointments, and equip- 
ments, not exceeding a sum equal to six 
months’ pay of the deceased, and havin 
become due within eighteen months before 
his death ; 

including sums due to any agent, or to any 

paymaster, quartermaster, or other officer, on 

any such account, or on acconnt of any ad- 
vance made for any such purpose : 
to which shall be added, where the death occurs out 
of the United Kingdom,— 

(3.) Servants’ waves, not exceeding two months’ 
wages to each servant : 

(4.) Household expenses incurred within a month 
before the death or after the last issue of pay to the 
deceased, whichever is the shorter period. 

5. The surplus only of the personal property of 

only of per. 22 Officer or soldier dying on. ser- 
estate tobe deem Vice, reniaining over after payment 
a ai laa of preferential charges, shall be 
considered the personal estate of the deceased, with 
reference to the calculation of probate duty, or of any 
other tax or pereentage, or for any of the purposes of 
administration or distribution. 

6. fin any case a doubt or difference arises as to 
Questions respecting ONY particular expense or debt 
ee eae being a preferential charge or not, 
to be decided by Secre. —or as to any alleged preferential 
i Ait ha One nmn an charge having been in fact ineur- 

of Presi red, or being due, in the whole or 

In part. or not.—or as to the pri- 

ority among or payment of any preferential charges, 
where the property is insufficient to pay all in full, or 
where those of one class exceed the amount allowed 
for that class ——or otherwise in relation to any pre- 
ferential charge or the payment thereof,—the decision 
of the Secretary of State for War, where the death 
occurs elsewhere than in Jndta, and of the Military 
Secretary to the Government of the Presidency in 
which the deceased was quartered, where the death 
vccurs in Jadsa, or of such officer or person as the 


Secretary of State or Military Secretary respectively 
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deputes by writing under his hand to act for him in 
this behalf, shall be final, and shall be binding on all 


persons tor all purposes. 


Collection and Disposal of Effects. 


7. Immediately on the death of an officer or sol- 

aT eT eee diet on service, such committee 

on service,com- Of officers as may be prescribed 

ose by Royal Warrant, according to 

the circumstances of different cases, 

hereinafter called the Committee of Adjustment, shall 
secure all such of his effects as— 


Where the death occurs in the United Kingdom, 
are in camp or quarters ; and 

Where the death occurs out of the United King- 
dom, are within the station, colony, or com- 
mand. 

8. Provided, that if the representative of the de- 

ne ee ceased, or his widow (if apy). or 
ges not paid, power to uy of his next-of king pays tn 
committer to sell and full the preferential charges, the 
convert effects, and to ; , , ' 
get in credits, and, af. Committee of Adjustment shall 
ter payment of expen- not further mtertere in relation to 
ses, tO secure sUrplus. 

the property. 

Ifsach payment is not made, then, within one 
month after the death, the Committee of Adjustment 
may and shall, without any representation taken out, 
and as if they were the representatives of the deceas- 
ed, and to the exclusion of all other authorities and 
persons whomsoever, sell or convert into money such 
parts of the effects of the deceased as do not con- 
sist of money,—and also where the death occurs 
out of the United Kingdom, get in and give receipts 
(which shall be effectual discharges) for all or any 
of the eredits forming part of the estate of the 
deceased, and being payable or recoverable in /elia, 
or in the colony or possession in which the deccas- 
ed was quartered (as the case may be), and, if they 
think fit, sue for and recover any of such credits ,— 
and, after paying thereout the expenses attending 
the discharge of their duties, shall pay thereout the 
preferential charges, and secure the surplus of the 
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effects, or effects and credits, as 
remaining over after all such payments — 
9. Where the death occurs in India, the Com- 
mittee of Adjustment may, in 
In India, power for ch cases, under such circum- 


committee to deliver : 
over effects to Admi- stances, and at such time or 
.e 2. oF 2 « 


niatrator-General. 

Royal Warrant, according to the circumstances of 
different cases, deliver over the effects secured by 
them to the Administrator-General for the Presidency 


in which the deceased was quartered. 


Disposal of Surplus. 


10. The Committee of Adjustment shall, accord- 
Remittance of surplus Ing to the circumstances of the 
by committee. case, remit or lodge the surplus 
aforesaid to or in the hands of such Paymaster or 
other officer or person, at such time or times, in 
such manner, and together with such accounts, 
vouchers, reports, and information, as may be pres- 
eribed by Royal Warrant. 

11. Where the death occurs elsewhere than in 

India, or the death occurs in /n- 

Ar to the payment of ; : . 

surplus where deaths (a, the deceased being (in the 

n 4nd or elses Jatter case) a soldier of Her Ma- 

jJesty's army, then the Paymaster 

or other officer or person aforesaid shall dispose of 
the surplus as follows :— 

(1.) Where the amount exceeds one hundred 
pounds, he shall pay it over to the representative 
of the deceased, if present at head-quarters ; and 
if there is none, shall forthwith remit it to the Secre- 
tary of State for War: 

(2.) Where the amount does not exceed one 
hundred pounds, it shall not be necessary for any 
purpose that representation to the deceased be taken 
out; but if representation is taken out. such Pay- 
master or other officer or person shall pay the 
amount over to the representative, if present at 
head-quarters : 

(3.) Where the amount does not exceed one 
hundred pounds, and representation is not taken 
out, then such Paymaster or other officer or person 
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ehall dispose of the amount, or part thereof, (in 
such manner as may be prescribed by Royal Warrant 
for such cases,) for the benefit of the widow and 
of the children or other near relatives (if any) of 
the deceased, or of some of such persons being pre- 
sent at head-quarters ; and if there are no such 
persons, or any part of the amount aforesaid is not. 
so disposed of for their benefit, he shall forthwith 
remit the whole amount, or the part thereof not so 
disposed of (as the case may be), to the Secretary 
of State for War. 

12. Where the death occurs in Jndia, the deceased 

Provision wheredeath not being a soldier of Her Ma- 
saad brie inaes si. jesty’s army, the following provi- 
dier. sions shall take effect :— 

(1.) The Paymaster or other officer or person 
aforesaid shall, as soon as may be after receiving the 
surplus aforesaid, publish such notice (stating the 
amount of the surplus and other particulars respeect- 
ing the deceased and his property) as may be pres- 
cribed by Royal Warraut, together with a notice 
stating that all claims by creditors against the pro- 
perty of the deceased are to be lodged with such 
-aymaster or other officer or person, who shall retain 
the surplus for two months after the first publication 
of such Gazette notice as aforesaid, and shall receive 
and record all claims Jodged with him accor lingly : 

(2.) If claims are so lodged, not exceeding m 
the whole such absolute amount, or such proportion 
of the surplus as may be prescribed by Royal War- 
rant, according to the circumstances of different 
ases, then such Pavmaster or other officer or person 
shall, at the expiration of the said two months, 
proceed to discharge the demands of the claimants 
who have lodged claims with him, unless, under the 
special circumstances of the case of the deceased, 
it appears to him inexpedient or unjust to do so: 

(3.) In that case, or in case the claims lodged 
exceed in the whole the absolute amount or the pro- 
portion aforesaid, then such Paymaster or other 
officer or person shall, without discharging those 
claims, or any of them, transfer the surplus afore- 
said to the Administrator-General for the Presidency : 
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(4.) Where such Paymaster or other officer or 
person does not so transfer the surplus, he shall 
dispose thereof, or of so much thereof as remains 
after the discharge of any claims, as follows :— 

Where the amount exceeds one hundred pounds, 
he shall pay it over to the representative of the 
deceased in Jndia, if any ; 

Where the amount does not exceed one hundred 
pounds, it shall not be necessary for any purpose 
that, representation to the deceased be taken out in 

India; but if representation is taken out there, such 
Paymaster or other officer or person shall pay the 
umount over to the representative in Jndia; 

Where the amount does not exceed one hundred 
pounds, and representation in Jnda is not taken 
out, such Paymaster or other officer or person shall 
dispose of the amount, or part thereof, in Jndza, (in 
such manner as may be prescribed by Royal Warrant 
for such cases,) for the benefit of the widow and of 
the children or other near relatives (if any) of the 
deceased, or of some of such persons, being in India ; 

(5.) Subject to the foregoing provisions, such 


Paymaster or other officer or person shall, at the 
expiration of such time, not exceeding in any case 
six months, as may be prescribed by Royal Warrant, 
remit the surplus, or so much thereof as remains in 
his hands after discharging any claims, from Jada 
to Knyland, as follows :— 

In the cases of officers of Her Majesty’s army 
constituting the staff corps of the three Presidencies, 
and in the cases of officers and Luropean soldiers 
of Her Majesty's Jadian army, to the Secretary of 
State for Zndia in Council— 

In other cases, to the Secretary of State for War. 


Disposal of Residue by Secretary of State. 


13. The Secretary of State for War, or the Secre- 
On receipt of aurplus tary of State for /ndia in Council, 
Benes Sie pablenes as the case may be, on receiving 
in Londen Gazette, kc, any such surplus or part of a 
rs surplus as is hereinbefore direct- 
ed to be remitted, shall cause an 


account to be made up, as soon as may be, of the total 


DISPOSAL OF 


amount to the credit of the deceased, including the 
amount of the surplus or part of a surplus so re- 
mitted, together with all arrears of pay, batta, 
grants, and other allowances in the nature thereof. 
and thereupon shall cause to be published, as soon as 
conveniently may be, in the London Gazette, and also 
in any newspaper or otherwise as may seem fit, a 
notice stating the total amount to the credit of the 
deceased as aforesaid, hereinafter called the residue, 
and such other particulars respecting the deceased 
and his property as may scem fit, tovether with a 
notice stating the mode in which any application 
respecting the residue is to be made to the Sceretary 
of State for War, or to the Secretary of State for 
India in Council, as the case may be. 

14. Where the residue exceeds one hundred 

aiiis eeeeiae pounds, the Secretary of State 
£100 to be paid to for War, or the Secretary of State 
representative of de- for Jai in Council, as the case 
ceased, ; . . 

may be, shall dispose of the resi- 

due by paying it over to the representative of the 
deceased. 

15. Where the residue does not exceed one 

Residue not exceed. Undred pounds, it shall not be 
ing £100 to be paidte necessary for any purpose that 
FOPEERED PAG) at ANY representation to the deceased be 
taken out; but in any case the Secretary, of State 
for War, or the Secretary of State for /ndra in Coun- 
cil, as the case may be, may, if it seems fit, require 
representation to be taken out ; and if on that re- 
quisition or otherwise, representation is taken out, 
then he shall dispose of the residue by paying it 
over to the representative. 

16. Where the residue does not exceed one 

Where residue docs Hundred pounds, and representa- 
not exceed £100 andno tion is not tuken out, then, after 
representation, War oF the expiration from the first 


Judia office empowered ; l : F ; 
to pay itover for bene- publication of the required notice 


At of widow, &c., or to 2. the Londun Gazette of three 
__.--it for benefit of : 
children, &c. months in the case of an officer, 


and of one month in the case of a soldier, the Secre- 


tary of State for War, or the Secretary of State for 
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India in Council, a8 the case may be, shall dispose 
of the residue as follows :— | 
(1.) He shall, if he thinks fit, pay the 

over to any person showing herself or *himeelf, to 
the satisfaction of the Secretary of State for War, 
or the Secretary of State for India m Council, as the 
case may be, to be the widow of the deceased, or 
to be the child or any relative of the deceased, or 
to be entitled to take out representation to the 
deceased,—to the end that the residue may be 
applied by the person to whom it is so paid over in 
due course of administration, and the same shall 
be so applied accordingly (for which application the 
Secretary of State for War, or the Secretary of State 
for India in Council, as the case may be, may require 
such security as seems fit) : 

(2.) Or else, where the deceased leaves any child 
or near relative him surviving, the Secretary of State 
for War, or the Secretary of State for Jndia in Coun- 
cil, as the case may be, shall retain the residue in 
his hands on behalf of such child or near relative, 
and shall invest the residue, or any part thereof, in 
such manner as may be prescribed by Royal Warrant, 
and shall apply the sums invested, and the income 
thereof, or any part thereof respectively, from time 
to time, for the maintenance, education, or advance- 
ment, or otherwise for the benefit of such child or 
near relftive, in such manner as may seem fit, sub- 
Jeet to such regulations as may be laid down by 
Royal Warrant. 

Debts, 

17. Notwithstanding anything hereinbefore con- 
Provision in lant. ttined, where the residue does 
mentioned caso for not exceed one hundred pounds, 
payment of debts out and representation to the de- 
: ceased is not taken out, the Secre- 

tary of State for War, or the Secretary of State for 
dndia in Council, as the case may be, shall, before 
disposing of the residue or any part thereof, in 
manner aforesaid,—or after so disposing of the resi- 
due or any part thercof. if and so far as the disposi- 
tion thereof is capable of revocation,-—apply the 
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residue, or so much as may be requisite, in or to- 
wards payment of any debt of the deceased of which 
he has notice, subject to the following conditions :— 

First—That the debt accrued due within three 
years before the death : 

Second.—That payment of it is claimed within 
two years after the death : 

Third.—That the claimant proves the debt to the 
satisfaction of the Secretary of State for War, or of 
the Secretary of State for India in Council, as the 
case may be. 

Any person claiming to be a creditor of the de- 
ceased shall not be entitled to obtain payment of his 
debt out of any money that may, under this Act, 
be in the hands of the Secretary of State for War, 
or of the Secretary of State for Judia in Council, by 
any means or proceedings whatever, except by means 
of a claim lodged with such Secretary of State, and 
eae: thereon, under and according to this 

ct. 

Nothing in the present section shall prejudicially 
affect the claim of any creditor in respect of a debt 
incurred before the commencement of this part of 
this Act. 


Undisposed of Resutues. 


18. If in any case the residue or any part tuere- 
ae of remains, for one year after the 
esidues undisposed ‘ : . 
of for 6 yearsto be sp- first’ publication of the required 
Sree comps notice in the London Gasette, mn 
the hands of the Secretary of 
State for War, or of the Sceretary of State for India 
in Council, as the case may be, undisposed of or un- 
appropriated, then, as soon as conveniently may be 
after the end of that year, the Secretary of State for 
War, or the Secretary of State for Zandra in Council, 
as the case may be, shall cause to be published in 
the London Gazette a notice similar to the original 
required notice, mutatis mutandis, and so for 61x 
successive years from the publication of the original 
notice ; and if in any case the residue, or any part 
thereof, remains in the hands of the Secretary of 
State for War, or the Sceretary of State for India in 
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Council, as the case may be, undisposed of or unap- 
ropriated for six months after the publication of the 
fast of such required notices in the London Gazette, 
then, at the expiration of the said six months, he 
shall apply the same, together with any income or 
accumulations of income accrued therefrom, in such 
manner in or towards the creation or maintenance 
of such compassionate or other fund for the benefit 
of widows and children or other near relatives of 
soldiers dying on service, as may be prescribed by 
Royal Warrant. . 

Sa that the application under the present 
section of any residue, or part of a residue, undis- 
posed of or unappropriated as aforesaid, shall not be 
deemed to bar any claim of any person to the same, 
or any part thereof, that may be established at any 
time after such application. 


Medals and Decorations. 


19. Medals and decorations belonging to an 
Modals and decora. Officer or soldier dying on ser- 
tions excepted ; vice shall not be considered to be 
comprised in the personal estate of the deceased 
with reference to the claims of creditors or for any 
fo be disposed of ac. Of the purposes of administration 
Sorin to Royal War- under this Act or otherwise ; and, 
notwithstanding anything in this 

or any other Act contained, the same, when secured 
by the Committee of Adjustment, shall be held and 


disposed of according to regulations laid down by 
Royal Warrant. 


Exception as to Regimental Paymaster. 


20. The case of a Regimental Paymaster dying 
Special provision for ON service shall, notwithstanding 
case of death of Regi: anything hereinbefore contained, 
mental Paymaster. b - . 
) e provided for as follows :— 

(1.) That cases shall be deemed wholly excepted 
out of the foregoing provisions of this Act, save 80 
far as they define and give preference to and regulate 
the payment of and provide for decisions respecting 
preferential charges, and as they relate to the duties 
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and powers of the Committee of Adjustment, and to 
medals and decorations : 

(2.) The duties and powers of the Committee of 
Adjustment in relation to the property shall never- 
theless, in the case of a Regimental Paymaster, be 
deemed to arise in full, immediately and uncondi- 
tionally, on the death, and to continue notwithstand- 
ing the payment of the preferential charges by any 
person : 

(3.) Money in the possession or under the control 
of a Regimental Paymaster at his death shall not be 
considered to be comprised in his effects for the pur- 
poses of this Act : 

(4.) The surplus in the hands of the Committee 
of Adjustment shall, in the case of a Kegimental 
Paymaster, be dealt’ with by them as may be pres- 
cribed by Royal Warrant, and not according to the 
foregoing provisions of this Act. 


Administrators-General and other Official 
Administrators. 


21. An Administrator-General for a Presidency 
Restriction on inter. 1 /vdia, or a Registrar of any 
position of official ad- Court in Jdia or in any of Her 
teen Majesty’s colonics or possessions 
abroad, or any other Official Administrator, notwith- 
standing any law regulating his office independently 
of this Act, shall not interpose in any munner in 
relation to any property of an officer or soldier 
dying on service, except in the cases expressly pro- 
vided for in this Act, or unless expressly required to 
do so by a Committee of Adjustment, or some other 
officers or persons acting under this Act. 
Where, under this Act, any property comes to the 
Duties of administra. bands of any such Administrator- 
more General, Registrar, or other Offi- 
cial Administrator, he shall adisinister the same in 
accordance with the provisions of this Act relating 
to preferential charges and the other provisions of 
this Act, and subject thereto, according to the law 
regulating his office independently of this Act. 
here any money coming, under this Act, to the 
hands of any such Administrator-General, remains in 
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his hands after discharge of all debts and liabilities, 
he shall remit the same to the Secretary State for 
India in Council at such time and in such manner 
as he directs, to be retained or to be paid over 
to the Secretary of State for War, as the case may 
require, and to be disposed of according to the 
provisions of this Act, as the residue or part of the 
tesidue of the property of the deceased. 

An Administrator-General shall not be entitled to 
take, and it shall not be lawful for him to take, a 
percentage on the property of an officer or soldier 
dying on service, exceeding three per centum on the 
gross amount coming to his hands if perferential 
charges have been previously paid, or on the gross 
amount remaining in his hands after payment by 
him of preferential charges, as the case may be. 


Miscellaneous. 


22. Any property of an officer or soldier dying 

Money remitted not 8 service, coming under this Act 
to be assets in place to the hands of any Paymaster or 
Where ened te: other officer or person, shall not, 
by reason of so coming, be deemed assets or effects 
at the place in which that Paymaster or other officer 
or person is stationed or resides, and it shall not 
be necessary by reason thereof that representation 
should be taken out in respect of that property for 
that place. 

Where, under this Act, any such property is to 
be paid or delivered over to the representative of a 
deceased officer or soldier or other person entitled to 
receive the same,— 

if such payment or delivery is to be made in India, 
then the Miltary Secretary to the Government of the 
Presidency in which the deceased was quartered ; 
and if such payment is to be made elsewhere than 
in /ndia, then the Secretary of State for War, or the 
Secretary of State for Jndia in Council, as the case 
may be,— 

may order that such property be transmitted to any 
other place where the same can be more conveniently 

paid or delivered over as aforesaid and the obedience 
to any such order by any Paymaster or other officer 
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or person in whose hands such property is, shall be a 
sufficient discharge to him, and he shall not be liable 
in any manner by reason of such property having 
been in his hands and having been transmitted under 
any such order. 
23. Nothing in this Act shall be deemed to pre- 
Deduction of arrears Vent the Seeretary of State for 
ob peeneen a fudia in Couneil, on the death of 
tary ane orpaanee an officer of Her Majesty's Zudian 
army, from deducting in the Pay Office, from any 
arrear of pay due to the deccased, the amount of 
any arrears of subscription due by the deceased to 
the military and arphan funds, or either of them. 
24, The personal estate of an officer or soldier 
dying on service in /ndia, not ex- 
Exemption fromduty. ceeding one hundred pounds after 
payment of preferential charges, 
and administered and disposed of under this Act 
without representation being taken out, shall not 
be liable to the payment of any duty either in 
India or in the United Aingdom ; but this provision 
shall not affect any exemption from duty existing 
independently hereof. 
25. <A creditor, as such, shall not be deemed a 
Creditor administer. person entitled to take out re- 
ing notentitled toclaim presentation to the deceased with- 
pened in the meaning of this Part of 
this Act; nor shall a creditor taking out represen- 
tation, as such, be entitled, by virtue of such re- 
resentation, to claim froin the Secretary of State for 
War, or the Secretary of State for Jndia in Council, 
any part of the property of the deceased. 
26. Where any original will of an officer or sol- 
Bats dier dying on service comes to 
Probate, ke, of | spay the ands of the Secretary of State 
Cetare of Bete, oe for War, or of the Secretary of 
declarations of inte. State for J/ndia in Council, and 
one representation under the same is 
not taken out, then the Secretary of State for War, 
or the Secretary of State for Indva in Council, as the 
case may be, may cause the same to be deposited as 
follows :— 
Where the domicile of the testator was in England 
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or in India, or in any of Her Majesty’s colonies or 
possessions abroad, or in any foreign country, then 
in the place for the time being appointed in London 
or Middlesex for the deposit of original wills brought 
into the Court of Probate ; 

Where the domicile of the testator was in Ireland, 
then in the place for the time being appointed in 
Dublin for the deposit of original wills brought into 
the Court of Probate ; 

Where the domicile of the testator was in Scot- 
land, then in the office of Commissary Clerk of the 
Commissary Court of the County of Edinburgh ; 

Where an officer or soldier dies on service intes- 
tate, and under this Act any residue of his property 

comes to the hands of the Secretary of State for 
War, or of the Secretary of State for Jndia in Council, 
for disposal, and representation to the deceased is 
not taken out, then the Secretary of State for War, 
or the Secretary of State for Jndia in Council, as the 
case may be, may, if it seems fit, cause a declaration 
of the intestacy of such officer or soldier to be 
deposited in the place or office where the original will 
of such officer or soldier (if any) would be deposited 
as aforesaid. 

In every such case the Secretary of State for War, 
or the Sceretary of State for /ndia in Council, as the 
case may be, may cause to be deposited, together 
with such original will or declaration of intestacy, 
an inventory showing the personal property of the 
deceased, and the application thereof, as far as the 
same may be known. 

Where the original will of any officer or soldier 
who has, before the commencement of this Part of 
this Act, died on service, is in the hands of the 
Secretary of State for War, or of the Secretary of 
State for /ndia in Council, he may, if it seems fit, at 

any time cause the same to be deposited in the place 
or office where the original will of such officer or 
soldier would be deposited as aforesaid if he had 
died after the commencement of this Part of this Act. 
Every such original will, declaration of intestacy, 
and inventory shall be preserved and dealt with, and 
may be inspected, subject and according to any 
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general or other rules or orders for regulating auch 
preservation, dealing, and inspection, and for tixing 
any fees to be payable in respect thereof, as may be 
from time to time made in that behalf by the Court, 
Judge, or other authority empowered to make general 
or other rules or orders forlike purposes in relation to 
other documents deposited in the same place or office. 





Part I].—DeEserrion ann oTHER CAsEs. 


[This vp aa of ss. 27—30, inclusive, it is unnecessary to re- 
produce here. 


Part I[I].—Insaniry. 


(This Part, consisting of sa, 31—34, inclusive, deals with the manage 
ment of the effects of insane persous, and may be omitted here. } 


Part [V.—GENERAL PRovIsions. 


35. Every payment or application of money, and 
Validity of payments, Very sale or other disposition of 
eales, &¢., under this property, made by the Secretary 
— of State for War, or by the Seere- 
tary of State for India in Council, or by any Com- 
mittee of Adjustment, or by any Paymaster or other 
officer or person, in pursuance of this Act or of ah! 
Royal Warrant for carrying this Act into effect, shall 
Indemnity to officers YC good and valid as against all 
and othersacting under =persons whomsoever ; and every 
a such Sceretary of State, and every 
officer belonging to any such Committee, and eat 
such Paymaster, officer, or person as aforesaid, shall 
be, by virtue of this Act, absolutely discharged from 
all liability in respect of the money or other property 
so paid, applied, or disposed of. — 
36. Her Majesty may, from time to time, by war- 
Further regulations rant under the Royal Sign Manual, 
by Royal Warrant. do all such things as are hercin- 
before directed or authorized to be done by Royal 
Warrant, and also prescribe such regulations as may 
seem fit, for the better execution of any of the pur- 
poses of this Act. 
Every Royal Warrant made under this Act shall be 
laid pore both Houses of Parliament within fourteen 
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days after the making thereof, if Parliament is then 
sitting ; and if not, then within fourteen vax after 
the commencement of the next sitting of Parliament, 

37. This Act shall, with respect to the making of 

Commencement of any Royal Warrant under it, take 
Act. effect from its passing, and in all 
other respects shall take effect from the time appoint- 
ed for its commencement in the Royal Warrant first 
made under it. 


SCHEDULE, 


ENACTMENTS REPEALED. 


Session and Chapter. Title. Extent of Repeal. 


Geo. III, c. 73... An Act for regulating the pay- Sections 1, 2, and 3. 
ment of regimental debts 
and the distribution of the 
effects of officers and sol- 
diera dying on service, and 
the receipt of sums due to 
soldiers. 


6 Geo. IV, c. 61... An Act to amend two Acts of The whole. 
the fifty-eighth year of His 
late Majesty, for regulating 
the payment of regimental 
debts and the distribution 
of the effects of officers and 
soldiers dying on service, 
and the receipt of sume due 
to soldiers ; and of the fourth 
year of His present Majesty. 
for punishing mutiny and 
desertion of officers and sol- 
diera in the service of the 
East India Company. 

11 Geo TV, & Will. 


IV,c. 41 ... An Act to make further regu- Section 5, except as 
lutions with respect to army to pension or prize 
pensiupers. {; money. 


20 & 21 Vict.,c. 66' An Act for punishing mutiny Sections 61 to 66, 
' and devertion of officers and — both inclusive, 
waldiers in the service of the 

East India Company, and for 

regulating in such service 

the payment of regimental 

debts and the distribution 

of the effects of officers and 

soldiers dying in the service. 


& 27 Viet. 0.8. An Act for punishing matiny | Sections 93 to 102, 
and desertion, and for the; both inclusive. 
better payment of the army 
and their quarters. 


ROYAL WARRANT. 


The following Warrant and Regulations have been 
issued under Statute 26 and 27 Vict., c. 57 : 


ROYAL WARRANT AND REGULATIONS 
Under the Regimental Debts Act, 1863. 
Victoria R. 


Whereas it is by the Regimental Debts Act, 1863, 
26 & 27 Vict, 0,87,  Cnacted (among other things) that 
we may, frum time to time, b 
warrant under our Royal Sign Manual, do all ali 
things as are in that Act directed or authorized to he 
done by Royal Warrant, and also preseribe such revue 
lations as may seem fit for the better execution of any 
of the purposes of the Act : 

And whereas it is by the same Act further enacted 
that the Act should, with respect to the making of 
any Royal Warrant under it, take effect from its pass- 
ing, and in all other respects should take effect. from 
the time appoited for its commencement in the Royal 
Warrant first made under it; and no such Warrant 
has heretofore been made : 

Now, therefore, we do by this Warrant, under our 
Royal Sign Manaal, in pursuance of the said Act, and 
by virtue and in exercise of the powers thereby vested 
in us, and of every other power enabling us in this 
behalf, declare it to be our will and pleasure-— 

I. Thatthis our Royal Warrant and the Regulations 
hereunto annexed, to be administered and interpreted 
by our Secretary of State for War and our Secretary 
of State for Juda in Council (as the case may require ), 
shall, subject to and in conjunction with the Regi- 
mental Debts Act, 1863, be the sole and standing 
authority on the matters in these our Royal Warrant 
and Regulations comprised. 

I. That the Regimental Debts) Act, 1463, and 
these our Royal Warrant aud Regulations, shall com- 
mence and take effect on the first day of March, 1865, 

Ii. That where and so far as the Regimental 
Debts Act, 1863, or these our Royal Warrant and 
Regulations do not particularly prescribe the manner 
in which any sum of money is to be disposed uf 
or invested, then, and in every such case, until by 
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further Warrant under our Royal _— Manual we 
otherwise direct, the same shall be disposed of or 
invested as if the Regimental Debts Act, 1863, had 
not been passed. 

IV. That, until by further Warrant under our 
Royal Sign Manual we otherwise direct, medals and 
decorations belonging to an officer or soldier dying on 
service shall be disposed of as our Secretary of State 
for War may, according to the circumstances of 
different cases, think fit. 

Given at our Court at St. James’s, the 30th day of 
September, 1864, in the twenty-eighth year of our 


reign. 
By Her Majesty’s command, 


De GREY anxp RIPON. 


REGULATIONS. 
Preliminary. 
I. Terms used in these Regulations have the 


sume meaning as they have when used in the Rewi- 
mental Debts Act, 1863. 


J —Deatu. 
[Section 7 of the Act.] 


2. Where the deceased was an officer employed 
on the staff, the Comiittee of Adjustment is to 
consist of two officers, to be appointed by the officer 
commanding on the station, one of whom is to be, if 
practicable, a field) officer. 

3. Where the deceased was an officer not em- 
ployed on the staff, the Committee of Adjustment. is 
to consist of the Major of the Regiment or the officer 
doing the Major's duty in his absence, and two other 
officers of the regiment not under the rank of 
Captain (unless officers of the rank or of the regi- 
ment cannot conveniently be had) to be appointed by 
the commanding officer of the regiment or by the 
officer commanding in the station. 

4. Where the deceased was a soildier, the Com- 
mittee of Adjustment is to consist of the officer com- 
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mandin | the troops or company to which the d 
belonged, and two other officers of the rerinienr . 
be appointed by the commanding officer, . 


[ Section 8 of the Act.] 


5. The Committee of Adjustment are, in all cases, 
as soon as practicable after the death, to make an 
inventory of the property, and an account of the 
debts and credits, of the deceased. 

6. The inventory and account are to be made in 
duplicate, on the forms supplied. and each of the 
duplicates is to be certified by the Committee of Ad- 
justment. 

One of the duplicates is to be dealt with as here- 
after in these revulations directed. 

Where the death oceurs in fadia, the seeond of 
the duplicates is to be sent to the Military Secretary 
to the Government of the Presidency in which the 
deceased was quartered, and is to be delivered by 
him to the Administrator-General for the Presidency 
in cases where § (3) of section 12 of the Act applies, 
aud is to accompany the remittance of the surplus i 
cases where § (5) of the same section applics. 

Where the death occurs elsewhere than in Jadza, 
the second of the duplicates is to be kept with the 
regimental or other proper records. 

7. The effects secured are to be kept in a place of 
security until duly sold’ or otherwise disposed of. 

8. The effects secured are to be disposed of ut 
fair and open auction at the most favorable opportu- 
nity,—in the case of an officer, in the presence of a 
member of the Committee of Adjustinent ; and in 
the case of a soldier, in the presence of the ofticer 
commanding the troop or company, 

9, The practice of employing a non-comiis- 
sioned officer in selling by auction such of the effects 
of a deceased officer or soldier as are not otherwise 
disposed of, is to be adhered to only in cases in which 
it appears to be most advantageous fur the estate of 
the deceased. 

When much trouble and responsibility are thrown 
upon the man by his being so employed, a commis- 
sion, payable out of the eflects, atu rate varying 
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frgm two to five per cent. on the amount of the 
produce of the sale, according to the greater or less 
degree of trouble and responsibility thereby caused, 
may be paid to him, and charged in the statement of 
the accounts of the deceased, the man’s receipt for 
the amount being annexed thereto, together with 
the certificate of the commanding officer that his 
employment as auctioneer was most advantageous for 
‘the estate, and that the duties performed by him jus- 
tify the remuneration charged. 

10. Where the Committee of Adjustment with- 
draw from interference in relation to the property of 
the deceased in consequence of the representative of 
the deccased, or his widow, or some of his next-of-kin, 
paying in full the preferential charges, the Com- 
mittee are forthwith to forward, together with the 
inventory and account, a report of the facts and cir- 
cumstances as follows :— 

Where the death occurs elsewhere than in Jndia, 
or the death occurs in India, the deceased being (in 
the latter case) a soldier of the Her Majesty's 
army,—to the Secretary of State for War : 

Where the death occurs in Jndia, the deceased not 
being a soldier of Her Majesty’s army,—to the 
Military Secretary to the Government of the Presi- 
dency in which the deceased was quartered. 


[ Section 9 of the Act.] 


11. The Committee of Adjustment (in Jndia) 
are to deliver over the effects secured by them to the 
Administrator-General, only in case they apprehend 
that considerable difficulty or delay may arise in or 
about the collection or realization of the effects and 
credits of the deceased, in’ consequence of the char- 
acter of any investment, or in consequence of it 
being requisite to institute some action or suit in 
relation tu the property of the deceased, or in case 
there is some other peculiar circumstance connected 

with the property making it in the judgment of the 
Committee expedient to take that course. 

12. Where the Committee of Adjustment deliver 
over effects to an Administrator-General, they are 
to do so as soon as practicable after they have deter- 
mined to take that course. 
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. 13. Where the Committee of Adjustment deliver 
over effects to an Administrator-General, they are 
forthwith to forward, together with the inventory 
and account, a report of the facts and circumstances 
as follows :— 

Where the deceased was a soldier of Her Majesty's 
army,—to the Secretary of State for War. 

In other cases,—to the Military Secretary to the 
Government of the Presidency in which the deccased 
was quartered. 


{Section 10 of the Act.] 


14, Where the deceased was an officer employed 
on the staff, and the death occurs elsewhere than in 
India, the Committee of Adjustment are to remit or 
lodge the surplus as follows :— 

Where the death occurs in the United Kingdom, 
they are to remit the surplus to the General Agent 
for the recruiting service in Lomdon: 

Where the death occurs at any station abroad 
(except in Jndia), they are to lodge the surplus in 
the commissariat chest, taking a receipt for the 
amount from the officer in charge of the commis- 
sariat chest, which reccipt, together with the inven- 
tory and the account of debts and credits, they 
are to transmit to the Secretary of State for War, 
making at the same time a full report of their pros 
ceedings to the officer commanding on the station. 

15. Where the deceased was an officer not em- 
ployed on the staff, and the death occurs clsewhiere 
than in Jndia, the Committee of Adjustment are to 
lodge the surplus in’ the hands of the Regimental 
Paymaster, who is to credit the amount in the next 
regimental pay list. 

1G. Where the deceased was a soldier of Her 
Majesty’s army, then, whether the death oecurs in 
India or elsewhere, the Committee of Adjustinent are 
to lodge the surplus in the hands of the Regimental 
Paymaster, who is to credit the amount in the next 
regimental pay list or casualty return. 

17. Where the death occurs in Jndia, the de- 
ceased not being a soldier of Her Majesty's army, 
the Committee of Adjustment are to remit the 
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besides ‘that stated in the casualty return, but not 
actually realized when the return is made. 

If any such other property is known, a statement 
of the particulars thereof, made out in duplicate, is 
to be forwarded with the casualty return, and a 
memorandum is to be annexed thereto of the steps 
that have been taken for recovering or realizing the 
same under the Act. 

If no such other property is known, a memoran- 
dum to that effect is to be made on the casualty 
return. 

24. Where a deceased officer or soldier lenves a 
will, then, if representation is not taken ont, the ori- 
minal will, and if representation is taken out, a com- 
plete and authenticated copy of the will, is to be 
sent along with the inventory, account, and other 
papers by the Committee of Adjustment, and is to 
be transmitted to the Secretary of State for War or 
the Secretary of State for Jada in Council, as the 
case may require. 

Where the original will is sent, a complete and 
authenticated copy of it is to be first made under the 
direction of the Committee of Adjustment, and is to 
be kept with the regimental or other proper records. 


[Section 12 of the Act, § (1).] 

25. The notice under section 12 of the Act. $ (7), 
is to be published by advertisement in the (rovern- 
ment Gazette of the Presidency in which the deceased 
was quartered. 

26. The notice is to be in the following form, 
with such variations as circumstances require:— 


Tue ReGiMentat Dests Act, 1863, SecTIoN 12, § (1). 


Notice is hereby given— 

First—That information has been received by me 
of the deaths of the officers, non - commissioned 
officers, and soldiers named and described in the 
subjoined table. 

Secondly.—That there have been received by me, 
as the surplus of their respective propertics, the 
amounts set opposite their respective names in the 
same table. 
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Thirdly.—That all claims by creditors against the 
res We properties of the deceased are to be — 
with me within two calendar months from the date 
of this notice. 

(Signed ) A. B., 
Military Secretary. 
Calcutta, the day of 


(The table above referred to.) 


12 of the Act, § (2).] 


27. The power of the Military Secretary to dis- 
charge demands of such claimants as lodge claims 
with him is to arise in the following cases:— 

Va If the surplus does not exceed 1,000 rupees, 
and the claims lodged do not exceed in the whole 10 

r cent. on the amount of the surplus. 

(2.) If the surplus exceed 1,000 rupees, and the 


claims lodged do not exceed in the whole the sum of 
100 rupees. 


[Section 12 of the Act, § (5).] 
28. The Military Secretary is to make the pres- 
cribed remittance, under section 12 of the Act, § (5), 


within six calendar months after the first publication 
of the notice prescribed by § (1) of that section. 
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[Section 13 of the Act] 


29. The notice under section 13 of the Act is to 
be in the following form, with such variations as 
circumstances require :— 


Tue Recimentat Dents Act, 1863, Section 13. 
Notice is hereby given— 


First.—That information has been received at this 
office of the deaths of the officers, non-commissioned 
officers, and soldiers named and described in the 
subjoined table. 

Second/y.—That there are now standing to their 
respective credits in the books of this office, as the 
residues of their respective properties, the amounts 
set opposite their respective names in the same table, 
which amounts comprise the sums received as the 
surplus of their respective properties, and all arrears 
of pay, batta, grants, and other allowances whatever. 

Thirdly. —That any application respecting the said 
respective residucs is to be made to the Secretary of 
State by letter addressed to the Under-Secretary of 
State at this office. 

By order of the Secretary of State for War [or for 
India in Council. | 

(Signed) A.B. 


War office, Pall Mall, Landon, S.W., 
[or, India Office, London, 5.W.] 
The day of 


(The table previously referred to.) 


. 
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[Section 20 of the Act.] 
30. Inthe case of a regimental Paymaster, the 


Committee of Adjustment is to consist of the Com- 
manding Officer, the Quartermaster, and the senior 


Captain (present at head-quarters) of the regiment. 
The Coimmiittes of Adjustment are forthwith to 
remit the surplus to the Secretary of State for War. 





I].—Desertion, APPRENTICESHIP, AND FELony. 
(Part II of the Act, omitted.) 


ITI.—Insaniry. 
(Part III of the Act, omitted.) 


The following General Order was issued on the 
2nd February 1865, by His Excellency the Governor- 
General of India in Council :— 

fort William, 2nd February, 1865. 

No. 116 of 1865.—In publishing for general inform- 
ation the following Despatch from the Right Hon’ble 
the Secretary of State, No. 41, dated 23rd November 
1863, His Excellency the Governor-General in Coun- 
eil is pleased to announce that the Royal Warrant 
and Regulations No. “’." dated 30th September, 

* War OfticoCircular, 1864, issued in pursuance of the 
No. 878. “Regimental Debts Act, 1863,” 
will come into operation in /udis on the Ist March 
1865, from and after which latter date all previous 
regulations repugnant to the provisions of the said 
Act and Warrant. will cease to have effect. 


2. Copies of the Act and Warrant will be issued to 
Corps and Departments. 


LEGISLATIVE. Ixnpia OFFICE, 
No. 41. London, 23rd November, 1864. 


To His Excellency the Right Hon'ble the Governor- 
General of India in Council. 


With reference to the concluding paragraph of my 
Despatch, No. 29, dated 23rd September last, I here- 
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with transmit to you a copy of the Regimental Debts 
Act, 1863, and three copies of the Royal Warrant 
which has been issued under it. As you have Lee 
already informed, the Warrant should promaleat- 
ed after the Mutiny Act of 1864 shall have a 
into force, in order to avoid any difficulty which 
might arise from supersession of the regulations laid 
down in the Warrant by those provisions of the 
Mutiny Act which relate to the same subject, and 
which it is intended by the Warrant to repeal. The 
Warrant, when promulgated, will, with the Regimental 
Debts Act, be the sole and standing authority on the 
matters comprised in them, and care will be taken to 
exclude from the Annual Mutiny Act, in future, any 
provisions bearing on the subject: of the administra- 
tion of the estates of deceased officers and soldiers, 

2. In regard to the mode of proceeding on the 
death of an officer or soldier aca effects, the 
Regimental Debts Act and the Royal Warrant. con- 
tain the necessary instructions. In all cases a Com- 
mittee of Adjustment will be appointed, who, in’ the 
case of a soldier of Her Majesty's army, as defined 
in section 2 of the Act, will proceed, in disposing of 
the surplus of the personal estate of the deceased, 
in the manner prescribed by section Il of the Act 
and clause 16 of the Warrant; and in all other cases 
whatsoever (including the estates of commissioned 
officers of Her Majeaty’s army, of commuixsioned 
officers who constitute the staff corps of the three 
Presidencies, and of warrant and non-commissioned 
officers and soldiers who have preferred the condi- 
tions of local service) will proceed as directed in 
section 12 of the Act and clause 17 of the Warrant, 
by which last-mentioned provision the Military Secre- 
tary to the Government of the Presidency in which 
thee deceased was quartered is declared to be the 
‘officer’ to whom, under section 10 of the Act, 
the surplus is to be remitted, or with whom it is to 
be lodged. 

3. Section 9 of the Act authorizes the Committee 
of Adjustment, in certain cases, to deliver over the 
effects received by them to the Administrator-Gene- 
ral for the Presidency in which the deceased was 
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quartered. What those circumstances are, are indi- 
cated in clause 11 of the Warrant. The course is 
one to which Committees of Adjustment in all pro- 
bability will not find it necessary frequently to resort. 

4, ‘The course to be followed by the Military 
Secretary on receipt of the personal estate of the 
deceased is pointed out in section 12 of the Act and 
clauses 25, 26, 27, and 28 of the Warrant. — 

5. The payment of arrears to the Military and 
Orphan Funds is provided for by section 23 of the 
Act. 

6. The only other provision of the Act to which 
I consider it necessary to call your attention 18 that 
part of section 21 which fixes the maximum per- 
centage to be taken by the Administrator-General at 
three per cent. With reference to this enactment, 
you will probably consider it expedient formally to 
declare, by an Act of the Legislature, that section 
26 of the Jndian Act, VIII of 1855, shall not be 
applicable to the estates ‘of deceased officers and 
soldiers delivered over to the Administrator-General 
by the Military Secretary, or by a Committee of 


Adjustinent. 
I have, &c., C. Woop. 


H. W. Norman, Colonel, 
Secy. to the Govt. of India. 


By Notification No. 500 of 1870, Military Depart- 
ment, Government of India, on the death of a soldier 
(whether warrant officer, non-commissioned officer, 
or private, &e.), on the unattached list, or attached 
to adepartment or office, a Committee of Adjustment 
will assemble to secure his effects, and will proceed 
in the manner prescribed in the Royal Warrant and 
Regulations under the Regimental Debts Act, 1863. 

The Committee of Adjustment are, as soon as 

wracticable, to send one of the duplicates of the 
inventory and of the accounts, and to remit the 
surplus— 

to the officer commanding the sappers and miners, 
——in the case of soldiers borne on the rolls of the 
company of royal engineers uttached to that corps. 
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To the officer commanding the battery of royal 
artillery,—in the case of soldiers borne on the roils of 
a battery of royal artillery. 

To the regimental Paymaster,—in the case of 
soldiers borne on the rolls of a regiment. 

To the Military Secretary to Government,—in the 
case of Huropean soldiers of Her Majesty’s Jndian 
army. 

The surplus is to be disposed of by the command- 
ing officer or Paymaster in the manner prescribed 
in the Regimental Debts Act, 1863, the inventory 
and accounts being annexed to, and any balance 
remitted in, the next monthly casualty return to the 
Secretary of State for War. 

The surplus of estates of soldiers of Her Majesty's 
Indian army will be disposed of by the Military 
Secretary to Government, the inventory and accounts 
being annexed to, and any balance remitted to the 
Secretary of State for Jndia in a monthly casualty 
return. 
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THE ADMINISTRATOR-GENERAL’S ACT. . 
Act No. II or 1874, 


An Act to consolidate and amend the law relating to the 
office and duties of Administrator-General. 


WuerEas it is expedient to consolidate and amend 
the law relating to the office and 
duties of Administrator-General : 
It is hereby enacted as follows :— 


PART I. 
PRELIMINARY. 


Preamble, 


DEFINITIONS. 409 


(6) the territories for the time being respectively 
under the administrations of the Chief Commissioners 
of Oudh, the Central Provinces, British Burma, 
Ajmere and Mairwara, Assam, and the Andaman and 
Nicobar Islands ; 

(c) such of the dominions of Princes and States 
aforesaid as the Governor-General in Council may, 
by notification in the Gazette of India, from time to 
time direct. 

‘Presidency of Madras.’ ‘ Presidency of Madras’ includes 

(a) the territories for the time being under the 
government of the Governor of Fort St. George in 
Council ; | 

(b) such of the dominions aforesaid as the Gover- 
nor-(reneral in Council may, by notification in the 
Gazette of India, from time to time direct ; 

(c) Coorg ; 

(d) Mysore. 

‘Presidency of Bombay ° ‘Presidency of Bombay’ means 

(az) the territories for the time being under the 
government of the Governor of Bombay m Council ; 

(6) such of the dominions aforesaid as the Gover- 
nor-General in Council may, by notification in the 
Gazette of India, from time to time direct ; 

(¢) the Haidarabad Assigned Districts. 

‘Presidency Town’ means the town of Calcutta, 

‘Presidency Town. Madras or Bombay, as the case 
may be. 

‘Government’ means the Governor-General in 

Council, so fur as the Act relates 
enn ‘Presidency of Bengal ; the 
person for the time being administering the executive 
Government of the Presidency of Fort St. George, 
so far as the Act relates to the Presidency of Madras ; 
and the person for the time being administering the 
executive Government of the Presidency of Bombay, 
so far as the Act relates to the [residency of 

Bombay. : 
‘Letters of Administration’ shall include any 
letters of administration, whether 
of Adminis general or limited, or with a 
will annexed, and letters ad 

colligenda bona. 


‘ Next-of-kin’ includes a widower or widow of a 
deceased person, or any other per- 
mT according 
to the practice of the Courts, would be entitled to 
letters of administration in preference to a creditor 
or legatee of the deceased. 
See s. 80 of the Indian Succession Act, ante, p. 92. 

‘Officer’ means a commissioned officer of Her 
Majesty's army, or of Her Majes- 
piace ty’s Indian army. 

‘Soldier’ means a soldier of Her Majesty’s army, 
or European soldier of Her Majes- 
ty's Indian army, including a 
warrant and a non-commissioned officer. 

‘Assets’ includes immoveable, 
as well as moveable, property. 


rin? 


‘ Soldier.’ 


‘ Assets.’ 


PART IT. 
OF THE OFFICE OF ADMINISTRATOR-GENERAL. 


iyi of the Presidencies 
General Of Bengal, Madras and Bombay, 
cen’ tree Presi there shall be an  Adininistrator- 
encies. : 
General. 

The said Administrators - General shall be called 
respectively the Administrator - General of Bengal, 
the Administrator-General of Madras, and the Admi- 
nistrator-General of Bombay. 

5. Such officers shall be appointed and may be 

Appointment, sus: doe aul or removed by the 

PED ee authorities hereinafter mentioned 

respectively ; that is to say :— 

The Administrator-General of Bengal, by the 
(rovernor General in Council : 

the Administrator-General of Madras, by the 
Government of Fort St. George ; and 

the Administrator General of Bombay, by the 
Government of Bombay. 

6. Any person hereafter appointed to the office 

Qualification of future Of Administrator-General or offi- 
and continuance of ex- ciating Administrator-General of 
ae eee any of the said Presidencies shall 


be a member of the Bar of England or Ireland, or 
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of the Faculty of Advocates in Scotland ; but any 
person now holding such office shall continue to hold: 


the same, subject to the provisions contained in the 
other sections of this Act. 


ee 7. The Administrator-General 

val not an office ag Shall not be deemed in that capa- 

Court. city to be am officer of any High 
Court, 

8. All probates and Jetters of administration 


Piabaten Wor weanial granted by any of the late Su- 
by Supreme Courts to preme Courts of Judicature to the 
Ecclesiastical Regis- Weclesimen ‘ 
as if granted to Admi- Court in virtue of his office, shall 
nistrator-General, ] i 

1ave the same effect in all respects 
as to any act hereafter to be done or required to be 
done under this Act, as if they had been granted to 
the Administrator-General. 

9. No person now holding the office of Adminis- 

No Administrator. trator-General, or hereafter to be 
General to be Keclesias-  aypointed to such office in any 
tical Registrar : . ; : . o 

Administrator-Gene- Of the said Presidencies, 
ral not to hold any hold the office of Eccles 
ather office without dens : : 
sanction of Govern- Registrar: hor, Without the ex- 
eres press sanction of Government, 
any other office together with that of Adininistrator- 
General : 

Provided that the Administrator-General of the 
Presidency may be appointed Official Trustee under 
Act No. XVIL of 1864 (to constitute an office of 
Official Trustee) : 

Provided also, that the Administrator-General of 
Bengal may hold the office of Receiver of the High 
Court of Judicature at Fort William. 

10. It is hereby declared to be an offence punish- 
able in manner provided by sec- 
tion one hundred and ‘sixty-eight 
of the Indian Penal Code, for any Administrator- 
General to trade or traffic for his own benefit, or for 
the benefit of any other person, unless so far as 

appears to him to be expedient 

atl daca ument of the 
for the due management of th 

estates which come into his charge under the provi- 
sions of this Act, and for the sole benefit of the 


Penalty for trading. 
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several persons entitled to the proceeds of such estates 
‘respectively ; but this exception is not to be construed 
to alter the civil liabilities of the Administrator- 
General as trustee of such estates. 

11. Unless the Governor-General in Council, or 

scart piatiesbiven the Government, with the sanction 
by Administrator-Gene- of the Governor-General in Coun- 
ral. cil, otherwise orders, every Admi- 
nistrator-General hereafter to be appointed shall give 
security to the Secretary of State for India, for the 
due execution of his office, for one lakh of rupees by 
his own bond, and for another lakh of rupees, or for 
separate sums amounting together to one lakh of 
rupees by the deposit of Government securities, or by 
the joint and several bond or bonds of two or more 
sureties to be approved by Government, or partly by 
such deposit, and partly by such bond or bonds : 

Provided that every Administrator-General may, 

Substitution of secu. With the consent of Government, 
rity or sureties. substitute either of the said two 
last-mentioned kinds of security for another previously 
civen for such last-mentioned lakh or any part of it ; 

and every Adiministrator-General may, with the 
consent of Government, and shall, from time to time, 
when required by Government so to do, cause fresh 
sureties to be substituted for any of those previously 
bound, so far as the security relates to the due exe- 
cution of his ofhice for the time then to come. 

12. No Administrator-General shall be required 

No seourity nor oath PY any Court to enter into any 
to be reqmred from administration bond, or to give 
Administrator-General, adi eee ae ah Wee 
the grant of any letters of administration to him in 
virtue of his office. 

No Administrator-General shall be required to 
verify, otherwike than by his signature, any petition 
presented by him under the provisions of this Act ; 
and if the facts stated in any such petition are not 
within the Administrator-General’s own personal 
knowledge, the petition may be subscribed and verified 
by any person competent to make the verification. 

Whoever makes a statement in any such petition 


which is false, and which he either knows or believes 
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to be false, or does not believe to be true. shall he 
deemed to have intentionally given false evidence ia 
a stage of a judicial proceeding. 

13. Whenever any person holding the office 

Appointment of om Of Administrator-General obtains 
ciating Administrator- leave of absence, the Government 
Genera}, may appoint some person to ofh- 
ciate as Administrator-General, and such person, 
while so officiating, shall be subject to the same con- 
ditions and be bound by the same responsibilities as 
the Administrator-General by any law for the time 
being in force, and he shall be deemed to be Adimi- 
mistrator-General for the time being under this Act, 
and shall be lable to give security under section 
eleven in like manner as if he had been appointed 
Administrator-Gencral. 


PART ITI. 
OF THE RIGHTS. POWERS AND DUTIES OF THE ADMINIS. 
TRATOR-GENERAL 
(a.)—Grants of Letters of Administration and Pro- 
bate to the Admintstrator-General, 


14. So faras regards the Administrator-General of 
As regards Adminix- any of the Presidencies of Bencral, 
trator-General, High Madras and Bombay, the High 
Court at Presidency- : ; : .’ 
town to be deemed a Courtat the Presidency-town shall 


Court of competent ya deemed to bea Court of COTpe- 


jurisdiction within a ta ee es 
menning of Act X of tent jurisdiction within the mean- 


1865, 68. IRF and 1900 nee Of sections one hundred and 


eighty-seven and one hundred and ninety of the 
Indian Succession Act, 1865, whercsoever within the 
Presidency the property to be compriged in the pro- 
bate or letters of administration may be situate. 

By s. 5 of the Hindu Wills Act. XXT of 1870, it is provided. that nething 
in that Act shall affect the rights, duties. and privileges of the Adiaiminatra- 


tors-General of Bengal, Maliras or Bombay. A similar provision is con- 
tained in the Probate nnd Administration Act, V of 1#S1, 6. 149. 


15. <Any letters of administration, or letters 
ligenda bona, hereafter to be grant- 


Administrator-Gene- ; . un : : oe 
ral entitled to letteraof ed by the High Court of Judica 
administration, unles ture at any Presidency-town, shall 


granted to next-of-kin, ,_ granted sn +l. AUministrator- 
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General of the Presidency, unless they are granted 
to the next-of-kin of the deceased. 

The Administrator-General of the Presidency shall 

be deemed by all the Courts in the 

Presidency to have a right to let- 

to creditor, non-nniver- ters of administration in preference 

et legn One. tor that OF any person merely on 

the ground of his being a creditor, a legatee other 

than an universal legatee, or a friend of the deceased. 


Under this section the Administrator-General would be entitled to 
letters of administration to the estate of a person, who is illegitimate, 
dying intestate — DeMello vy. Broughton, 11 B. L. R., Appx., 6. See 
Notification, No. 2189, dated 31st March 1873, 11 B. L. R., 7 note. 


The right of the Administrator-General to letters of administration 
in preference to the persons mentioned in this section applics, it would 
vreem, only in cases governed by the Succession Act. Sections 187 and 
140 of that Act, which make it compulsory to obtain probate or adminis- 
tration, and also ss, 209—287, which lay down the order according to 
which the various persons interested are entitled to administration on 
intestacy, are omitted from the Probate and Administration Act, V of 
188]. 


‘Next-of-kin’ in the section means the nearest of kin absolutely, 
not the nearest of kin wn Jadia— Per NORMAN, J., Jn the Goods of Smali- 
vood, 2th July. 1868, where a brother, the nearest of kin in India. was 
held not to be entitled in priority to the Administrator-General, there 
being a father and mother alive in England—Sve Brougbton’s Custody 
aud Preservation of Estates of Deceased Persons. p 7. 


16. If any person, not being a Hindu, Mubam- 
madan, [Parsi] or Buddhist, or a 
person exempted under the Indian 
other than Hindus, &e.. Suecession Act, 1865, section three 
Ceo es hundred and thirty-two, from the 

operation of that Act. shall have 
died, whether within any of the said Presidencies or 
not, and whether before or after the passing of this 
Act, and shall have left assets exceeding at the date 
of the death or within one year thereafter the value 
of one thousand rupees within any of the said Presi- 
dencies, : 

and if no person to whom the Court would have 

jurisdiction to commit administration of such asscts 
has, within one month after his death, applied in 
such Presidency for probate of his will, or for any 
letters of administration of his estate, 

the Admuinistrator-General of the Presidency in 

which such assets are, shall, within a reasonable time 
after he has had notice of the death of such person, 
and of his having left such assets as aforesaid, take 
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such roceedings as may be necessary to obtain from 
the High Court at the Presidency-town letters of 
administration to the effects of such person, either 
generally or with a will annexed 
require. 

Whenever the Administrator-General of the Presi- 
dency takes proceedings under this section, it shall 
a cei 7 the petition required by section two 
1undred and forty-six of the Indian Succession Ac 
1865, states ie 

(a) the time and place of the deceased's death to 
the best of the petitioner's knowledve or belicf, 

(b) that the deceased left some property within 
the Presidency as hereinbefore defined, and 

(¢) the amount or value of assets which are likely 
to come into the petitioner’s hands. 


, as the case may 


The High Court in Bengal has no power, under this soction, to grant 
letters of administration to the attorney of the executor of acdhobaned 
in respect of assets situate in the Punjab—Jn the Croode af Duncan 
1B. L. 8. (0.C.), 3.) In such a case, however, lettera of ailministration 
may be granted to the Administrator-General of Benga)-— Ind, 


This section docs not prohibit the Administrator-Gereral from admj- 
pistering extates of less than Rs. 1.000—Jiogg v. Mendircta, ) Boul., 622 

The word‘ Parsi,’ in brackets, has been mserted by Act 1X of 158), 6, 2, 
Bee 8. 36, post. 


17. Whenever any person, whether a Hindu, Mu- 
te geared a hamunadan, [Parsi] or Buddhist, or 

ministrator-General to Wot, shall have died leaving assets 
che 208 admiustra- within the local limits of the ordt- 

nary original civil yurisaiction of 
the High Court at the Presidency-town, it shall be 
lawful for the Court, 

upon the application of any person interested in 
such assets, or in the duc administration thereof, either 
as a creditor, legatee, next-of-kin or otherwise, or 

upon the application of a friend of any minor 80 
interested, or 

upon the application of the Administrator-General, 

if the applicant satisfies the Court that danger is 
to be apprehended of the misappropriation, deteriora- 
tion or waste of such assets unless letters of adminis- 
tration of the effects of such person are granted, 

to make an order, upon such terms as to indem- 
nifying the Administrator-General against costs and 
other expenses as the Court thinks fit, directing the 
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Administrator-General to apply for letters of adminis. 


tion of the effects of such person: — 
Provided that, in the case of an application being 
made under this section for letters 


= pastas Pi of administration to the effects of 


granted under g deceased Hindu, Muhammadan, 
poor [ Parsi], or Buddhist, or person ex- 


empted as aforesaid, the Court may refuse to grant 
letters of administration to any person, if it be satis- 

Costa of unnecessary fied that such grant 1s unnecessa 
application. for the protection of the assets, and 
in such case the Court shall make such order as to the 
costs of the application as it thinks just. 


The word ‘ Parsi, in brackets, has been inserted in this section by 
Act IX of 1881, . 2. 

The bare possibility that the Statute of Limitations may ultimately 
become a bar to the recovery of assets is not such danger of misappro- 
priation as warrants the granting to the Administrator-General of an 
order under this section—Jn the Goods of Girdar Das vy. Valluba Das, 
1 Mad H.C. R., 254 

A debtor to the estate, it seems, cannot apply for an order under this 
section — bid, 

When ordinary letters of administration are granted under this Act 
(but not under this section) to the Administrator-General, his title does 
not relate back to the death of the deceased, nor to the date of the 
Judge's order directing such letters to be issued, but accrues only as 
from the date of the grant of the letters—ZLulchand Randayal 
v. Gumtibai, 8 Bom, H.C. R. (O.C ), 340. In that case the Adminis- 
trator-General applied for letters of administration at the desire of the 
widow of the testator, a Hindu. It was unnecessary there for the Court 
to consider whether letters of administration granted to the Adminis- 
trator-General under this section conferred on him any greater authority 
or estate than an ordinary administrator of the estate of a Hindu would 
have—p 152. Soe, however, s. 191 of the Indian Succession Act, ante, 
p. 218, and s. 14 of the Probate and Administration Act, ante, p. 330. 


18. Whenever any person, whether a Hindu, 

Power to enjoin Ad. -“Luhammadan, [Parsi], or Bud- 
miniatrator-General to dhist, or not, shall have died 
collect and hold assets hether bef f : 
until right of auccesaion be LECCE on ore or after the pass- 
or nib latraiioe inas- ing of this Act, leaving assets 
COrtail bed, . . . 8 : ° 

. within the local limits of the ordi- 

nary original civil jurisdiction of any of the said 
High Courts, and such Court is satisfied that danger 
is to be apprehended of the misappropriation, deterio- 
ration or waste of such property, before it can be 
ascertained who may be legally entitled to the succes- 
sion to such property, or whether the Administrator- 
™ Y ® . «6 ° 
General is entitled to letters of administration to such 
deceased person, 
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the: Court may authorize and enjoin the Adm; 
nistrator-General to collect and take possession “of 
such property, and to hold or deposit or invest the 
same according to the orders and directions of the 
Court, and in default of any such orders or directions 
according to the provisions of this Act so far as the 
same are applicable to such property ; 

and the Administrator-General shall be entitled 

Rate of commission to a commission of one er centum 
payable in such case. upon the amount of all moveable 
assets collected or received by him in pursuance of 
such order, and also to reimburse himself for al] pay- 
ments made by him in respect of the assets which 
a private administrator of such assets might lawfully 
have made ; 

and in case letters of administration of any such 
property are afterwards granted to the Administrator- 
(reneral, the said commission of one per centum shall 
be deemed a part payinent of the commission payable 
to the Administrator - General under the letters of 
administration. 

Any order of Court made under the provisions of 
this section shall entitle the Admunistrator-General to 
collect and to take possession of such property. and, if 
necessary, to maintain a suit for the recovery thereof, 


The word ‘ Parsi,’ in bracketa, has beeu added by Act 1X of ISI, w. 2. 


An order under this section, whilat in force, is like probate or letters of 
administration, so far as respects the tithe auder it to yet in the property 
uf the deceased — ogy v. Murry Doss Dutt, \ Boul. bod 


y. Tf in the course of pro- 
a ee ceedings to obtain letters of admi- 
ing in the coure of nistration under the provisions of 
procerdings taken PY section sixteen or section seven 
teen, 
any executor appointed by a will of the deceased 
appears according to the practice of the Court and 
proves the will and accepts the ofhce of executor, | 
or if any person appears according to uch practice 
and makes ont his claim to letters of administration 
as next-of-kin of the deceased, and gives such seen- 
rity as is required of him by law or by the practice 


of the Court, 


wat 
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the Court shall grant probate of the will or letters 

___ of administration accordingly, and 

et see shall award to the Administrator- 

General to be paid out General his costs of the proceed- 

cai ings so taken by him, to be paid 

out of the estate as part of the testamentary or intes- 
tate expenses thereof. . 

90. If no person appears according to the prac- 
tice of the Court and entitles 

If no executor or : : 

appear or himself to probate of a will, or 

ety, to a grant of letters of admi- 

grantel to Administra- istration as next-of-kin of the 
tor-General. deceased, 

or if the person who entitles himself to a grant of 

administration neglects to give such security as may 
be required of him by law or according to the prac- 
tice of the Court, 

the Court shall grant, letters of administration to 

the Administrator-General. 

The Administrator-General is entitled under this and s. 15 to a grant 

in preference to au ordinary pecuniary legatee. 

91. The Administrator-General shall, when duly 

_ authorized or required so to do 

Adiministrator-Gene- ie f 

ral in certain cases to by the Military Seeretary to Gov- 
Ael a ; Pea ernment, secure and distribute the 

assets of the estate and effects of 
any officer, soldier, or other person subject. to any 
Articles of War, tn all cases in which sueh estate and 
effects do not exceed in the whole five hundred rupees, 
charging the estate with a comunission of three per 
centun: only. 

It shall not be necessary for the Administrator- 
Gaeneral to take out letters of admi- 
nistration in cases referred to in 

this section : but he shall have the same powers 
with regard to all such assets as he would have had 
if he had taken out such letters. 
When the Administrator-General applies for 
to grant sad. ietters of administration to the 
ministrator-General let. cllects of any officer, soldier or 
eae crag on other person subject. to the Arti- 
in accontance with Re cles of War, the Court may grant 
letters of administration 
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limited to the purpose of dealing with such effects 
in accordance with the provisions of the Revimental 
Debts Act, 1863, or any other law for the time being 
in force relating to the payment of regimental debta 
and the distribution of the effects of officers dying on 
service. 

See Regimental Debte Act, 1863, ante, p. 378. 


23. Nothing in this Act is intended to preclude 


_ the Administrator-General from 
Administrator-Gene- ] ee } ‘ 
ral not precluded from 2PPlying to the Court for letters 


applying for letters in of administration in uny case with- 
any case within one 


Pde ethan death: in the period of one month from 
the death of the deceased, 
23A. Probate or letters of administration granted 
Effect of probate or by the High Court at Calentta, 
letters grated to Ad- Madras or Bombay to the Adimi- 
: nistrator-General of the Presi- 
dency of Bengal, Madras or Bombay, as the case may 
be, shall have effect over all the property and estate, 
moveable or immoveable, of the deceased throughout 
such Presidency, and shall be conclusive as to the 
representative title against all debtors of the deceased 
and all persons holding property which belongs to him, 
and shall afford full indemnity to all debtors paying 
their debts and all persons delivering up such property 
to such Administrator-General + Provided that the 
High Court may direct, by its grant, that such pres 
bate or letters of administration shall have lke effect 
throughout either or both of the other Presidencies. 
Whenever a grant of probate or letters of ndini- 
nistration is made by a High Court to the Adininis- 
trator-General, with such effect as last aforesaid, the 
Registrar of such Court shall send to each of the other 
two High Courts a certificate that such grant has 
been made, and such certificate shall be tiled by the 
Court receiving the same. 
This section has been inserted by s. 3 of Act IX of 
24. If any letters of administration granted to the 
. Administrator-General under the 
oars eS eigiusucs provisions of this Act be revoked 
granted to Administra Gr recalled, the same shall, so far 
tor-Genera] to be devm- a ek ’ 
wi ae to him to have as regards the Administrator-Ge 
been voidable only. eral and all persons acting 
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his authority in pursnance thereof, be deemed to have 
ee been only voidable ; except as to 


nistrator-General or other person as aforesaid, after 
notice of a will or of any other fact which would 
render sych letters void : 
Provided that no notice of a will or of any other 
fact which would render any such 
Eee letters void, shall affect the Admi- 
nistrutor-General or any person acting under his 
authority in pursuance of such letters, unless, within 
the period of one month from the time of giving such 
notice, proceedings be commenced to prove the will, 
or to cause the letters to be revoked, nor unless such 
procecdings be prosecuted without unreasonable delay. 


25. If any letters of administration granted under 
this Act be revoked upon the 
ae ne ae production and proof of a will, 
General prior to revo- all payments made or acts done 
cation of administra: by or under the authority of the 
Adiministrator-General in pursu- 
ance of such letters of administration prior to the 
revocation thereof, which would have been valid 
under any letters of administration lawfully granted 
to him with such will annexed, shall be deemed valid 
notwithstanding such revocation. 


26. If an executor or next-of-kin of the deceased, 

who has not been _ personally 

served with a citation, or who has 

and grant not had notice thereof in time to 

OF brobatw. kee eX anpear pursuant thereto, establish 

to the satisfaction of the Court a 

claim to probate of a will or to letters of administra- 

tion in preference to the Administrator-General, any 

letters of administration granted by virtue of this 

Act to the Administrator-General may be recalled 

and revoked, and probate may be granted to such 

executor, or letters of administration granted to such 
other person as aforesaid : 

Provided that no letters of administration granted 

Time within which tO the Administrator-General shall 

application to revoke be revoked or recalled for the 


anach administration . : : : 
be made. cause aforesaid, except in cases in 
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which a will or codicil of the deceased is proved in 
the Presidency, unless the application for that pUrpore 
be made within six months after the grant to the Ad- 
ministrator-General, and the Court be satisfied that 
there has been no unreasonable delay in making the 
application, or in transmitting the authority under 
which the application is made. 

27. If any letters of administration granted to 


Costa: “Ot: Sbiuinine the Administrator-Gencral in pur- 
SE ag suunice of this Act be revoked, 
ordered to be paid to the Court may order the costs of 
Administrator-General obtaining such Jetters of adminis- 
out of assets, . 

tration, and the whole or any part 
of any commission which would otherwise have been 
payable under this Act, together with the costs of 
the Administrator-General in any proceedings taken 
to obtain such revocation, to be paid to or retained 
by the Administrator-General out of any assets 
belonging to the estate : 

Provided that, in any such case, when the deceased 
has left a will appointing an excentor, and probate 
of the will has been granted by any Court in the 
Presidency to such exeeutor within three months 
after the death, or when the widow or next-of-kin 
has, within one month if resident within the Presi- 
deney, or within three months if resident beyond 
the Presidency, obtained from any such Court letters 
of administration to the estate and effects of the 
deceased, then, and in either of such cases, the Admi- 
nistrator-General shall (without prejudice to the pro- 
visions contained in sections seventeen and eighteen ) 
not be entitled to receive or retain any commission 
out of any assets belonging to such estate and situate 
within the jurisdiction of the Court by which probate 
or administration has been granted tts last aforesaid, 


See In the Goods of Simpxon,\ Mad H.C RU. In the case of 
Somatsundaram Chetiry. ddmmutrator- General 1K. 1 Mad. 148, it 
was held, that av order passed by a single Judge of the High Court, 
allowing the Admini«trator-Genera) a commission at a particular a ae 
subject to appeal under « 14 of the Letters Patent. Where vant - ay 
only collection but no distribution, and an order is made ander “arr ; 
tiou, the order ought, in accordance with the rule laid down iw apr Y 0 
the Act, to award only half of the full commission of 5 per cent. 114, 


298. When the Administrator-General has given 
such notices as would have been 
ll an 
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administration-suit, for creditors and others to send 
in to him their claims against the estate of the 
deceased, he shall, at the expiration of the time 
therein named for sending in claims, be at liberty to 
distribute the assets or any part thereof in discharge 
of such lawful claims as he knows of, and shall not 
be liable for the assets sc distributed to any person 
of whose claim he had not notice at the time of such 
distribution ; and no notice of any claim shall affect 
him unless proceedings to enforce such claim are 
commenced within one month after the giving of 
such notice and prosecuted without unreasonable 


delay. 

Nothing herein contained shall prejudice the right 
of any creditor or other claimant to follow the assets 
or any part thereof in the hands of the persons who 
muy have received the same respectively. 


This section has been substituted by s. 4 of Act [IX of 1881, for the ori- 
ginal s. 28 of this Act. which was as follows :— 

“ Whenever the Administrator-Geuveral declares a dividend among such 
creditors of the deceased as have proved their debts, and notifies the 
payment of such dividend by advertisement in the official Gazette, no 
creditor of the deceased who has not previously to such declaration and 
advertixement proved his debts shall be entitled to participate as such 
in the assets wherewith such dividend is made, 

“Any payment or delivery of assets to any legatee or to any person 
entitled in distribution, which is made by ag Admunistrator-General 
after the expiration of one year from the grant of the letters of admi- 
histration under which such payment or delivery is made, shall be 
allowed to the Administrator-General as against all creditors and other 
Claimants against the estate, of whose debts or claims he has not had 
notice before making such payment or delivery : 

* Provided that nothing herein contained shall exempt the person to 
whom such payment or delivery 13 made from any liability to refund to 
which he would otherwise be liable : 

* Provided also, that no notice of any debt or claim shall affect the 
Administrator General, unless proceedings to enforce the debt or claim 
are commenced within one month after the giving of such uotice, aud 
are prosecuted without unreasonable delay.” 


All letters of administra- 

of adminis- tion granted to any Administrator- 

Aamir et! General in virtue of his office 

strator - General 

by hie name of office, = shall be granted to him by his 
name of ofhce, 

and all letters of administration heretofore granted 

Authority given by tO the Ecclesiastical Registrar or 

letters. Administrator - General officially, 

or granted to any Adininistrator-General in virtue of 


his office, shall authorize the Administrator-General 
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for the time being of the same Presidency to act as 


administrator of the estate to which such letters 
relate. 


' Thia section authorizes the Administrator-General a 

trator of the estate to which auch letters relate. nao rahe pate 
the area over which the grant once made is to operate. In Jn 
the Goodsof Hewson. 4 C. LR. 42; (8. ©.) IL. R, 4 Cale,, 770, the ques 
tion arose whether, since the passing of Act XIII of 1875, in the emis at ‘i, 
Administrator-General, letters of administration were confined to the 
province In which the grant was made. It was held in that case that 
grants of letters of administration to Administratore-General, tee ma 
formerly. though general in form, were limited to the Presidency of 
the Administrator-General to whom they were granted, such granta 


being, it was held by GartH, C. J.. and WHitK, J., gover wide 
this Act, and unaffected by Act XIIT of 1875, governed entirely by 


See notes to x. 242 of the Succession Act. 


In In th: Goods of Shamachurn Mullick, VT. BR Cale, 62. (08 ©) 
o4 W. R., 206, where probate limited to Bengal had alrendy been geces 
previously to Ist April, 1875. in Calentta, an application whe niade tot 
same Court for a grant of probate limited to property which the tastat.. 
had left in Bombay. The Court (GARTH, Cod. and MAcrHERKeES, J) 
affirming an order made by MARKKRY, J,, held, that, under Act N11 of 
1876, the application could not be granted. 


30. every probate eranted to any Administrator: 
Se ee General, of a will wherein he ix 
Adininistrator - General named as executor by virtue of 
ee ee, by his office, shall be granted to ian 
hy his mame of offiee, and shod] 
authorize the Administrator - General for the time 
being of the same Presidency to act as executor of the 
estate to which such probate relates. 
31. Any private executor or administrator may, 
Transfer by private with the previous consent of the 
executor or adminixtra- A dinimistrator-Gencral of the Pre- 
tor of interest under ; ‘ , 
probate or letters of sidency 1 which the property 
administration. comprised in the probate or letters 
of administration is situate, by an Instrument in 
writing ander his hand, bearing a stamp of ten rapecs 
and notified in the local Gazette, transfer all estates, 
effects, and interests vested in him by virtue of such 
probate or letters to the Adiministrator-Geueral by 
his name of office ; 
and thereupon the transferror shall be exempt from 
all liability as such executor or adininistrator, a8 the 
case may be. for any act or omission in respect of the 
said property after the date of the said transfer ; 
and the Administrator-General for the time | 
hall have the rights and be subject to the liabilities 
which he would have had, and to which he would 
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have been subject, if the probate or letters of admi- 
nistration, as the case may be, had been grauted to him 
by his name of office at the date aforesaid. 

Nothing herein contained shall be taken to exempt 
any such transferror from liability for acts and 
omissions in respect of the said property prior to the 
transfer. 

32. Whenever the Administrator-General carries 

over assets to separate accounts 
ee ee heat in his books, he shall notify the 
tee of assets carried fact in the local official Gazette ; 
Peg see eure and he may, with the consent of 
the Official Trustee, and subject to such rules as the 
Governor-General in Council may from time to time 
prescribe in this behalf, appoint the Official Trustee 
to be the trustee of such assets ; and upon such 
appointment such assets shall vest in the Official 
Trustee and his successors in office, and be held by 
him and them upon the same trusts as the same 
assets were held immediately before such appoint- 
ment. And for the purposes of Act No. XVII of 
1864 such*assets shall be deemed to have been vested 
in the Official Trustee under section ten of that Act. 

33. All estates, effects, and interests which, at the 

Vesting of estates, time of the death, resignation or 
Ke. in successor of Ad- removal froin ottice of any Admi- 
mministrator-General, . 1 : 

nistrator-General, are vested in 
him by virtue of such letters of administration, 
probates or transfers as aforesaid, shall, upon every 
such death, resignation or removal, cease to be vested 
In him, and shall vest in his successor in office imme- 
diately upon his appointment thereto. 

All books, papers, and documents kept by such 
Admuinistrator-General by virtue of his office or as 
such executor or transferree as aforesaid, shall be 
transferred to and vested in his successor in oftice. 


ts by and against the Administrator- General. 


84. All suits and other proceedings commenced 
by or against any Administrator- 

_ to aue and be sued = (reneral in his representative cha- 
in his name of office. racter, may be brought by or 


against him by his name of office, 
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and no suit or other proceeding heretofore or here- 

Buit not to abate by after commenced by or avninst 
death, &c. ai a: Sel oe 
ral, either alone or jointly with any other person, 
shall abate by reason of the death, resignation or 
removal from office of any such Administrator-Gene- 
ral, but the same may, by order of the Court, and 
upon such terms as to the service of notices or other- 
wise as the Court may direct, be continued by or 
against his successor immediately upon his appoint- 
ment, in the same manner as if no such death, resig- 
nation or removal had occurred: 

Provided that nothing hereinbefore contained shall 
render any such successor per- 
sonally liable for any costs in- 
enrred prior to the order for continuing the suit 
against him. 

35. If any suit be bronght by a creditor against 

ae any Administrator-General in lis 
Admin ten Genet representative character, the plain- 

tiff shall be liable to pay the costs 

of the suit down to and including the decree, 
upon proof by affidavit or otherwise that not 
than one month previous to the institution of the 
suit he had applied in writing to the Administrator. 
General, stating the amount and other particulars of 
the claim, and supporting the same by such evidence 
as, under the circumstances of the case, the Adminis- 
trator-Gencral was reasonably entitled 10 require, and 
that the Administrator-General had refused or neg- 
lected to register the claim according to the practice 
of his office. 

If in any such suit judgement is pronounced in 
favour of the plaintiff, he shall, nevertheless, be only 
entitled to payment out of the asscts of the deceased 
equslly and ratably with the other creditors. 


Proviso as to costa. 


Where a suit waa instituted againat the wiflow of a deceased debtor, 
and certain sale-proceeds attached before judgment. the Asiministrator- 
General, before judgment. took out letters of administration and was 
made a party in place of the widow. A decree waa made in due course, but 
before execution the sale-proceeds were directed to be patl over w him. 
The High Conrt held, that. under s. 33 of Act XXIV af IXa7, with which 
this section corresponds, the plaintiffs decree war entitled to rank only 
with other creditors’ —Haainbalu Sannappa v. Cook, 6 Mad H.C &, S46, 
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(c.)—Grant of Certificates by the Administrator- 
(reneral, 


36. Whenever any person [not being a Hindu, 
In what case Adm. fuhammadan, or Buddhist, or 
nistrator-General may empted under the Indian Suc 
Srnec ore Act, 1865, section three hundred and 
thirty-teo, from the operation of that Act} shall have 
died, whether within any of the said Presidencies or 
not, whether before or after the passing of this Act. 
and whether testate or intestate, and shall have left 
assets (whether moveable or immoveable, or both) 
within any of the said Presidencies, and the Adminis- 
trator-General of such Presidency is satisfied that 
such assets do not exeeed in the whole one thousand 
rupees in value, he may, after the lapse of one month 
from the death, fhe thinks jit, or before the lapse of 
the said month. if he is requested so to do by writing 
under the hand of the exeeutor or the widow or 
other person entitled to administer the effects of the 
deceased, grant to any person claiming otherwise than 
aye toe to he entitled toa share of such assets. 
certifieates under his hand entitling the claimant to 
receive the property therein mentioned, belonging to 
the estate of the deceased, to a value not execeding 
in the whole one thousand rupees 
Provided that no certifieate shall be oranted under 
Na certificate ta be tlHS section where. probate of the 
where probate deceased's will or letters of ad- 
ee oe ae ee ministration of his effects has or 
erence have been granted, or in respect 
of any sam Pot money deposited in 
a Government Savings Bank, 


words iu bracketa have been repealed by 8.5 of Act UX of 1881. 
See Act AXVIT of 1860, 6. 2. and Act XXVI of 1855. 


37. If, in cases falling within section thirty-six, 
no person claiming otherwise dian 

as a creditor to te entitled to a 

share of the effects of the deceased 

obtains, within three months, a certificate from the 
Administrator-General under the same section, or 
letters of administration to the estate and effects of 
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the deceased, the Administrator-General may admi- 
nister the estate and effects without letters of admi- 
nistration, in the same manner as if such letters had 
been granted to him ; 

and if he neglect or refiise to take upon 
the administration of the estate and effects, he 
upon the application of a creditor, and upon) being 
satisfied of dus title. grant a certificate in the same 
manner as if such creditor were entitled to a share 
of the effects of the deceased, 

and such certificate shall have the same. effect as 
acertificate granted under the provisions of the same 
section, and shall be subject to all the provisions of 
this Aet which are applicable to such certificate ; 

Provided that the Administrator-General may, be- 
fore granting such certifiente, af 
he think fit, require the ereditor 
to give reasonable security for the duc administration 
of the estate and cffeers of the deceased : [and such 
deceased was nota Tiindu, Muahaminadan, Parsi, or 
Baucldliast, or exempted under the Lilian SUCCORSION 
Act, PROA, section t lire lrmdred ane thirty-two, from 
the operation of that Act. | 


The words in brackets have been whded by 0 5 of Aet TX of 1881. 


"TOVIRO, 


s 


38. The Adiministrator-General shall not be bound 
Adininistrator-Gene. to grant any [certificate under sec- 
hot bound te grant otjon thirty-six oor. thirty-seven 
‘Cogte inbess satis. : - 4s as : 

Glaunants» nile, Unless he be satisfied of the title 

Ac. of the claimant and of the value 
of the assets of the deceased. cither hy the oath or 
affirmation of the claimant (erhich oath or affirmation 
the Administratar-General is hereby authorized ta ad- 
minister or take), or by such other evidence as he 
requires. 


The words in bracketa { j have been aubatituted by «. 6 of Act IX of 
IKR}, for the words * such certificate.” The words in italics have beon 
repealed by the same section. 


39. A copy of any such certificate with a receipt 
Copy of certificate annexed: shall, when such copy 
with se Ranieliny and receipt are sisrned by the per- 
when signed by cere con to whom the certificate bas 


been granted, be a full discharge 
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entitled to the same, during the same period, speci- 
fying the amount of such balances and the persons 
to whom paid. 

Such schedules shall be filed of record in such 

Rchedales to be fled High Court, and shall, within 
and published. fourteen days afterwards, be pub- 
lished in the official Gazette of the Presidency by the 
Administrator-General ; 

and copies thereof in triplicate shall be delivered 
by such Administrator-General to the Government, 
and shall be sent by such Government to the Secre- 
tary of State for India, in order that such Secretary 
may, if he think fit, order the same to be deposited 
at the India Office for public inspection, and cause 
notices to be published in the London Gazette and 
other leading newspapers, that such schedules are 
open to inspection there, or make such other orders 
respecting the same as he thinks fit. 


PART IV. 


OF THE AUDIT OF THE ADMINISTRATOR-GENERAL'S 
ACCOUNTS, 
45, The Government shall, from time to time, 
Government to ap. appoint auditors to examine the 
point auditors, accounts of the Administrator- 
(reneral at the times of the delivery of the said sche- 
dules, and also at any other time when the Govern- 
nent thinks fit. 
Auditors ta examine 40. The auditors shall examine 
Amal report te the schedules and accounts, and 
2 report to the Government— 
(a) Whether they contain a full and true account 
of everything which ought to be inserted therein, 
(6) whether the books which by this Act. or by 
any such general rules and orders as hereinafter 
mentioned, are directed to be kept by the Adminis- 
trator-General, have been duly and regularly kept, 
and 
(c) whether the assets and securities have been 
duly kept and invested and deposited in the manner 
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prescribed by this Act, or by any such rules and 
orders to be made as aforesaid. 

47. Every auditor shall have power to summon 

Auditors to have 28 Well the Administrator-Cicneral 
power to summon wit- as any other person whose pre- 
meeeeand to call for sence he thinks necessary to at- 

, tend him from time to time, and to 
examine the Administrator-General or other person if 
he thinks fit, on oath or affirmation to be by him ad- 
ministered ; and to call for all books, papers, vouchers 
and documents which appear to him to be necessary 
for the purposes of the said reference. 

If the Administrator-General or other person when 
summoned refuses, or, without reasonable cause, 
neglects to attend or to produce any book, paper, 
voucher or document so required, or attends and 
refuses to be sworn or make an athrmation, or refuses 
to be examined, the auditors shall certify such neg- 
lect or refusal in writing to the High Court at the 
Presidency-town ; 

and every person so refusing or neglecting shall 

Penalty for non-at- thereupon be punishable in like 

tendance. manner asdf such refusal or neg- 
Ject had been in contempt of the said High Court, 

4%. The costs and expenses of preparing and 

Conta of preparing PUDLishing the said schedules and 
schedules, &e., how to coples thereof, and of every auch 
a reference and examinaticn as afore- 
said, shall be defrayed by all the estates to which 
such schedules or accounts relate. 

Such costs and expenses, and the portion thereof 
to be contributed by each of the said estates, shall be 
ascertained and settled by the anditors, subject to 
the approval of the Government, and shall be paid 
out of the said estates accordingly by the Admuinis- 
trator-General. 

49. If upon any such reference and examination 
the Auditors see reason to believe 
that the said schedules do not 

if accounts appear in- contain a true and correct account 
seals of the matters therein contained 
or which ought to be therein contained, or that the 
assets have not been duly kept and invested or depo- 
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PART V. 
OF THE COMMISSION OF THE ADMINISTRATOR-GENERAL. 


52. The Administrator - General of each of the 
bere Said Presidencies, under any 
letters of administration granted 
ery *- te. *~ b?- official character, 
or under any probate granted to him of a will 
wherein he is named as executor by virtue of his 
office, or under any probates or letters of adminis- 
tration vested in him by section eight or section thirty- 
one, shall be entitled to receive a commission at the 
following rates respectively, namely :— 

The Administrator-General of Bengal at the rate 
of three per centum, and the Adiinistrators-General 
of Madras and Bombay respectively at the rate of 
five per centium, upon the amount or value of the 
assets which they respectively collect and distribute 
in due course of administration. 

53. The last: preceding section shall not. apply to 

Section f2 not toap. cases In which the property of an 
ply to property of off. officer or soldier dying on service 
rai pei ai comes to the hands of the Admi- 
handaof Administrator- nistrator-Gaeneral of any of the 
General. ; ; . : ; 4 

said Presidencies under the ninth 
or the twelfth sections of the Statute called ‘ The 
Regimental Debts Act, 1863 3” 
. For sa. Yand 12 of the Regimental Debts Act. see uate, py. JK2, 383, 


and such Administrator-General shall not take a 
Administrate:. Gene. percentage on any such property 
ra} entitled w a com: exceeding three per centum on the 
—. pales gross amount coming to his hands 
of euch pro after the passing of the Adminis- 
trator-General's Act, 1865, if 
preferential charges as defined by the fourth section 
of the said Statute have been previously paid, or on 
the gross amount remaining in his hands after pay- 
ment by him of such charges, as the case may be. 
See «. 21 of the Regimental Debte Act, 1863, ante, p. 389. 


54. The Administrator-General shall be entitled 
penees, xc, to reimburse himself for any 
istocorer. payments made by him in res- 

pect of any estate in his charge, which a private 
59 


perty. 
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administrator of such estate might have lawfully 
made; but save as aforesaid, the commission 
to which the Administrator-General of each of the 
said three Presidencies shall be entitled is intended 
to cover, not merely the expense and trouble of collect- 
ing the assets, but also his trouble and responsibility 
in distributing them in due course of administration. 

It is therefore enacted that one-half of such com- 
mission shall be payable to, and 
retained by, such Administrator- 
(reneral upon the collection of the assets, and the 
other half thereof shall be payable to the Administra- 
tor-General who distributes any assets in the due 
course of administration, and may be retained by him 
upon such distribution. 

The amount of the commission lawfully retained 

Commiaxion retained DY 2n Administrator-General upon 
to be deemed a distri; the distribution of assets, shall 
eran be deemed a distribution in the 
due course of administration within the meaning of 
this Act. 


How payable. 


—The carrying of assets to separate 
accounts in the books of the Administrator-General 
notified as hereinbefore provided, and the transfer of 
assets to the Official Trustee, shall cach be deemed to 
be a distribution within the meaning of this section. 

Whore there haa been only collection and no distribution, an order 
made under 6. 27, anpra, by the Court, allowing to the Administrator- 
General commission, should award only half of the full commission. See 

Chetti v, sldminestrator-General, I. L. R.. 1 Mad., 148. 
6). The Governor-General in Council may from 
ae tine to time order the rate of com- 

Commission of the eds ; . . 
Adminwtrator-General Wission hereinbefore authorized to 
of Bengal may be raise be received by the Administrator- 
ed and again reduced. i ‘ 

General of Bengal to be raised to 
any rate not exceeding five per centum upon the 
amount or value of the assets which he collects and 
distributes in due course of administration, and again 
to be reduced. 
N s hd 

The Governments of the Presidencies of Fort St. 
of the (reorge and Bombay respectively 

mS ww - the 
be* rédwoed and = Governor-(reneral in Council, from 
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rate of commission hereby authorized to be received 
by the Administrators-General of Madras and Bombay 
respectively to be reduced, and again to be raised : 
Provided that the commission so to be received 
pas, shall not at any time excced five 
per centum of the assets collected, 
and that no person now holding the office of Admi- 
nistrator-Gencral of Bengal, Madras or Bombay shall, 
by any such order, be deprived of the right to receive 
and retain, for his own use, a commission at the rate 
of three per centum in respect of all ussets collected 
and actually administered by him. 
55A. Notwithstanding anything hereinbefore 
Commission on asweta CONtaned, oan | Administrator- 
collkvted beyoud Presi- General of a Presidency obtaining 
Geney: probate or letters of administra- 
tion operating in another Presidency, shall be entitled 
to the same rate of commission in respect of the 
collection and distribution of assets collected In such 
Presidency as the Adiministrator-Gentral of such 
Presidency would have been entitled to if such assets 
had been collected and distributed by lim, and to 
no higher rate. 


This section has been insertad by 9. 7 of Act IX of 1881. 


56. No person other than the Administrator-Ge- 
novtobe eral acting officially shall reeeive 
by apeered or retain any CONMMNSSION OF 
thanthe Administrator. Cy charges for anything done as 
Cea executor or administrator under 
any probate or letters of administration, or letters ad 
colligenda bona, which have been granted by the 
Supreme Court or High Court at Fort Willian in 
Bengal since the passing of Act No. VIET of 1849 
(for the appointinent of an Administrator-General in 
Bengal), or by either of the Supreme or High Courts 
t Madras and Bombay since the passing of Act No. 
Il of 1850 (te amend and extend to Madras and 
Bombay Act No. VII of 1849), or which have been, 
or shall be, granted by any Court of competent juris- 
diction within the meaning of sections one hundred 
and eighty-seven and one hundred and ninety of the 
Indian Succession Act, 1865 ; 
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but this enactment shall not prevent any executor 
nestin favonrof oF other person from having the 
executors not affected. benefit of any legacy bequeathed 
to him in his character of executor, or by way of 
commission or otherwise. 


It seems to have been the practice of private firms in Calcutta and 
eluswhere as agents to take out letters of administration to estutes in 
this country under powers of attorney from executors and next-of-kin 
in Europe, and to charge commission on the estates. 

Thi practice of charging commission was declared by WILSON, J., to be 
ilegel, and prohibited by this section—ZJn re Come, 7C. L. R., 19; (S.C), 
I.L. K., 6 Cale., 70. 


PART VI. 
MISCELLANEOUS. 


57. The Government may, from time to time, 
make rules consistent with the pro- 
visions of this Act, 

(a) for the safe custody of the assets and secu- 
rities which come to the hands or 
possession of the Administrator- 


Power to make rules. 


For custody of assets. 


General ; 

(b) for the remittance to the India Office of all 

For remittance of SUIS of money payable or belong- 
money. ing to persons resident in Europe, 
or, in other cases where such remittance are required ; 

(c) generally for the guidance of the Adminis- 

For guidance of Ad- trator-Gencral in the discharge of 
ministrator-General. his duties : 

and may by such rules, amongst other things, direct 
what books, accounts and statements, in addition to 
those mentioned in this Act, shall be kept by the 
Adniinistrator-General, and in what form the same 
shall be kept, and what entries the same shall con- 
tain, and where the same shall be kept, and where 
and how the asscts and securities belonging to the 
estates to be administered by such Administrator- 
General shall be kept and invested or deposited pend- 
ing the administration thereof, and how and at what 
rate or rates of exchange any remittances thereof 
shall be made. 

Unless any such rules are made and published, the 

Proviso as to rules YTules now in force in each of the 
now in force. suid Presidencies, so far as the 
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same are not inconsistent with this Act, shall be of 
the same force and effect as if the same had been made 
and published hereunder. 
58. Such rules shall be published in the Gazette 
Publication of new of I nadia, the Fort St. George (ra- 
rules. cette, or the Bombay Government 
Gazette, as the case may be, and the several Adiinis- 
trators-General shall obey and fulfil the same, and 
the same shall be a full authority and indemnity for 
all persons acting in pursuance thereof. 
59. The Governor-General in Council rany from 
Power todecide when time to time, either by general rule, 
commission shall be or by special order ina particular 
Beem payatle, ase, decide any question us to 
the time at which any commission accruiny to the 
Administrator-General ino his. official capacity shall 
be deemed to have been payable ; and such decision 
shal] bind every Adininistrator-General and the estates 
held by him in his official capacity. 
60. Any order made under this Act by any Court 
shall have the same effeet. and be 
Orders of Court. to be : 
tudecres,  eXecuted an the same inanner as 
a decree. 
GOA. The Administrator - General may, when- 
Power toexamine on = Ver he desires, for the purposes 
oath. of this Act, to satisfy himself 
recarding any question of facet, examine upon oath 
or affirmation (whieh he is hereby authorized to 
administer or take) any person who is wuling to be 
so examined by him regarding such question. 
This section has been inserted by a. Sof Act IX of 148). 
Whoever, having been sworn or having taken 
an affirmation under this Act, makes, 
upon any examination authorized by 
this Act, a statement which is false, and which he 
either knows or believes to be false, or does not believe 
to be truce, shall be deemed to have intentionally given 
false evidence in a stage of a judicial proceeding. — ° 
62. All assets in the official charge of the Admi- 
ned for Bistrator-Greneral of any of the 
to be said Presidencies, and appearing 
to Govern: = froin the official books and accounts 
of the Ecclesiastical Registrar and 


evidence. 


ment. 
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of the Administrator-General of any of those Presiden- 
cies, or from the official books and accounts of. any 
of those officers, to have been in official custody for a 
period of fifteen years or upwards without any claim 
thereto having been made and allowed, shall be trans- 
ferred and paid to the Comptroller-General of accounts 
or to the Accountant-General to the Government of 
Fort St. George or Bombay, as the case may be, and. 
carried to the account and credit of the Government 
of India for the general proposes of government ; 
and the receipt of the said Comptroller-General or 
Accountant-General, as the case may be, shall be a 
full indemnity and discharge to the said Adminis- 
trator-General for any such transfer or payment : 
Provided that this Act shall not authorize the 
transfer or payment of any such 
proceeds as aforesaid pending any 
suit heretofore or hereafter instituted in respect thereof. 


Proviso. 


G3. Ifany claim he hereafter made to any part 
of the securities, monies or pro- 
Mode of .proceeding : 

by claimant to recover ceeds carried to the account and 
80 credit of the Government of India 
under the provisions of this Act, 
and ifsuch claim be established to the satisfaction of 
the Comptroller-General or the Accountant-General 
to the Government of Fort St. George or Bombay, 
as the case may be, the Government of India shall 
pay to the claimant the amount of the principal so 
earned to its account and credit or so much thereof 

as appears to be due to the claimant. 

If the claim be not established to the satisfaction of 
the said Comptroller-General or Accountant-General, 
aa the case may be, the claimant may apply by peti- 
tion to the High Court at the Presidency-town 
against the Secretary of State for India, and after 
taking evidence, either orally or on affidavit in a 
summary way as the Court thinks fit, the Court shall 
fnake such order on the petition for the payment of 
such portion of the said principal sum as justice 
requires, and such order shall be binding on all 
parties to the suit, 

and the Court may direct by whom the whole or 
any part of the costs of each party shall be paid. 
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64. ‘Whenever any person, other than a Hindu, 


_Distriot Judge in on. Freee [Parsi] or Bud- 
n cases to take c e 18t, OF & Pers 2 
Pee ee =the ‘Indian Succession rere poe 
persons, and to report P th, red, 
to Adminiatrator-Gene- section three hundred and thirty- 
two, from the operation of that 
Act, dies leaving assets within the limits of the juris- 
diction of a District Judge, the District Judge shall 
report the circumstance without delay to the Adminis- 
trator-General of the Presidency, stating the following 
particulars so far as they may he known to him :— 

(a) the amount and nature of the assets, 

(6) whether or not the deceased left a will, and, 
if so, in whose custody it is, 

and, on the lapse of one month from the date of 
the death, 

(¢) whether or not any one has applied for pro- 
bate of the will of the deceased or letters of adminis- 
tration to his effects. 

The District Judge shall retain the property under 
his charge, or appoint an officer under the provisions 
of the Indian Suecession Act, T8645, section two 
hundred and thirty-nine, to take and keep possession 
of the same until the Administrator-Creneral dias 
obtained letters of administration, or until some 
other person has obtained such letters or a certificate 
from the Administrator-General under the provisions 
of this Act, when the property shall be delivered 
over to the person obtaining such letters of adiminis- 
tration or certificate, or, in the event cf a will being 
discovered, to the person who may obtain probate of 
the will. 


The word ' Parsi.’ in brackets, has been inserted by Act IX of 15861. 


65. Nothing in this Act is intended to require 
the Administrator-General to take 
Act not to require ad- - ge : 
ministration of estates proceedings to obtain letters of 
of soldiers, unless Ad- administration to the estate or 
miniatrator-General au- ; 
thorized by Military effects of any officer or soldier or 
Secretary or Committee > 1 i- 
of Aden. other person subject to any Arti 
: cles of War, unless when the Ad- 
ministrator-General is duly authorized or required 80 
to do by the Military Secretary to Government, or by 
a Committee of Adjustment or other officers or persons 
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acting under any law for the time being in force 
relating to the payment of regimental debts ; 
nor is anything in this Act contained intended to 
interfere with or alter the provisions of any Act of 
Parliament for regulating the payment of regimental 
debts and the distribution of the effects of officers 
and soldiers dying in the service of Her Majesty in 
India, or of any Articles of War. 
G6. Nothing contained in the Indian Succession 
Act, 1865, or the Indian Com- 
Indian Succeasion Act oe : 
aud Indian Companies’ Panies’ Act, 1866, shall be taken 
Act not to affect Ad- to supersede or affect the rights, 
mninistrator-General. ° me ‘ 
duties and privileges of the Admi- 
nistrators-General and officiating Administrators- 
General of Bengal, Madras, and Bombay respectively. 
And nothing contained in the Indian Succession 
Baving of provisions ACt, 1865, or in this Act, or in 
of Presidency Police the said Act No. NAITV of 1867, 
Acta an to petty estates. 101] be deemed to affect, or to 
have affected, any provisions for the time being in 
force relating to the moveable property under two 
hundred rupees in value of persons dying intestate 
within any of the Presidency-towns, which shall be 
or has been taken charge of by the Police for the 
purpose of safe custody. 


So, under s. 5 of the Hindu Wills Act, XXI of 1870, it is provided, that 
nothing in that Act should affect the rights, duties. and privileges of the 
Adminiatratore-General of Bengal, Madras, and Bombay. Sev also 8. 149 
of the Probate and Administration Act, V of ISS. 


ACT No. XIII or 1875. 


An Act toamend the law relating to Probates and 
Letters of Administration. 


Whereas, under the Indian Succession Act, 1865, 
the effect of an unlimited grant 
of probate or letters of adminis- 
tration made by any Court in British India is) con- 
fined to the province in which such grant is made : 
And whereas it is expedient to extend over British 
India the effect of such grants when made hy a 
High Court: And whereas it is also expedient to 
amend the Court Fees Act, I870, as to probates, 
letters of administration, and certifieates of admiinis- 
tration : It is hereby enacted as follows :— 

1. To section 3 of the Indian Succession Act, 
Addition to Act No. 18609. the following words shall 

X of 1565, section 3. be added (namely) :—‘ and for 
the purposes of sections 242, 242A, 246A, and 277A, 
shall include the Court of the Recorder of Rangoon.” 

2. Tosection 242 of the Indian Succession Act, 
Addition to ActNo.x 1865, the following proviso shall 

of 186), section 242. be added (namely) :-— 

“ Provided that probates and letters of adminis- 
Effect of unlimited tration granted by a Wigh Court 
robates,kc.,grantedby after the first day of April, 1875, 
pearls shall, unless otherwise directed by 

the grant, have like effect throughout the whole of 
British India.” 


Preamble. 


See notes to s. 242 of the Indian Succession Act, ante, p. 


This nection does not apply to grants of administration to an Adminis- 
trator-General—Jn the (roods of Hemson, 4C. L. B42; (8.C.) LL R., 
4 Cale., 770. 

This Act does not empower aJudge of the High Court to grant a limited 

bate extending to goods in another province, after an unlimited grant 
already been made before the Act pased extending only w goods 
in the province of —In the Goods of Shama Churn Mullick, 
24 W. B., 206; (8.C.), 1.0. B., 1 Calc., 62. i 
a 
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8. The following section shall 
x or isse” “* *° be inserted after the said proviso 
(namely) :— 
“242A. Whenever a grant of probate or letters 
Transmission of cer. Cf, 2tministration is made by a 
tificate by High Court High Court with such effect as 
granting probate, &c., ast aforesaid, the Registrar or 
other Courts. . 
such other officer as the High 
Court making the grant appoints in this behalf shall 
send to each of the other High Courts a certificate 
to the following effect :— 
I, A. B., Registrar [or as the case may be| of the 


High Court of Judicature at ; 
[ur as the case may be), hereby certify that, on the 

day of 187 , the High Court of 
Judicature at for as the case may be] granted 
probate of the will [ov letters of administration of 
the estate] of CL 2, late of , deceased, 
to KL. F., of ~and G. #1... of ; 


and that such probate [er letters] has [er have] 
effect over all the property of the deceased through- 
out the whole of British India ; 

and such certificate shall be filed by the High 
Court receiving the same.” 

4. After section 246 of the 
eens gies er Indian Succession Act, 1865, the 
1866. following section shall be inserted 

(namely ) :— 

“246A. Every person applying to a High Court 
Additional statements for probate of a will or letters of 
pv petition for probate, administration of an estate, in- 

tended to have effect throughout 
British India, shall state in his petition, in addition 
to the matters respectively required by section 244 
and section 246 of this Act, that to the best of his 
belief no application has been made to any other 
High Court for a probate of the same will or for 
letters of administration of the same estate, intended 
to have such effect as last aforesaid, 

or, where any such application bas been made, 
the High Court to which it was made, the person or 
persons by whom it was made, and the proceedings (if 
any ) had thereon. 
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And the High Court to which any application is 
made under the proviso to section 242 of this Act 
may, if it think fit, reject the same.” 


5. After section 277 of the Indian Succession 


Addition aftersection Act, 1865, the following section 
277 of Act X of 1865. shall be inserted (namely) :— 


“277A. In all cases where it is sought to obtain a 

Inventory may in. “rant of probate or letters of admi- 
clude property in any nistration intended to have effect 
partof British India throughout the whole of British 
India. the executor, or the person applying for admi- 
nistration after the first day of April, 1875, to the 
effects of any person dying in’ British India and 
leaving property in more than one— province shall 
include in the inventory of the effects of the de- 
ceased his moveable or immoveable property situate 
in each of the provinces : 


And the value of such property situate in the said 
provinces, respectively, shall be separately stated 
in such inventory, and the probate or letters of admi- 
nistration shall be chargeable with a fee corres- 
ponding to the entire amount or value of the pro- 
perty affeeted thereby wheresoever situate within 
British India.” 


G. After section nineteen of the Court Fees Act, 
Addition to Act No. 1870, the following chapter shall 
VET of 18:0. be inserted (namely ) :-— 


“CUWAPTER TTA. 


* ProBaTEs, LETTERS OF ADMINISTRATION AND 
CERTIFICATES OF ADMINISTRATION, 


“194A. Where any person on applying for the 
Relief where toohigh Probate of a will or letters of 
courtfes has been administration has estimated the 
property of the deceased to be of 

greater value than the same has afterwards proved to 
be, and has consequently paid too high a court-fee 
thereon, if within six months after the true value of 
the property has been ascertained, such person pro- 
duces the probate or letters to the chief controlling 
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revenue authority of the province in which the pro- 
bate or letters has or have been granted, 


and delivers to such authority a particular inven- 
tory and valuation of the property of the deceased, 
verified by affidavit or affirmation, 


and if such authority is satisfied that a greater 
fee was paid on the probate or letters than the law 
required, 

the said authority may— 


- (a) cancel the stamp on the probate or letters, 
if such stamp has not been already cancelled ; 


() substitute another stamp for denoting the 
court-fee which should have been paid there- 
on ; and 


(c) make an allowance for the difference between 
them as in the case of spoiled stamps, or repay the 
same in money, at this discretion. 

“19B. Whenever it is proved to the satisfaction 

Seiad, aia of such authority that an executor 
duo from a deceaxed OF administrator has paid debts 
poe tite paid clue from the deceased to such an 

amount as, being deducted out 
of the amount or value of the estate. reduces the 
sane to a osum which, if it had been the whole 
gross amount or value of the estate, would have 
yccasioned a less court-fee to be paid on the probate 
or letters of administration granted in’ respect of 
such estate than has been actually paid thereon 
under this Act, 

such authority may return the difference, provided 
the same be claimed within three years after the 
date of such probate or letters. 

But when, by reason of any legal proceeding, the 
debts due from the deceased have not been ascer- 
tuined and paid, or his effects have not been 
recovered and made available, and in consequence 
thereof the executor or administrator is prevented 
from claiming the return of such difference within 
the said term of three years, the said authority 
may allow such further time for making the claim 
as may appear to be reasonable under the circum- 
stances. 
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“19C. Whenever such a grant of probate or 

Relief in case of letters of administration has been 
eoveral grante. or is made in respect of the 
whole of the property belonging to an estate, and 
the full fee chargeable under this Act has been 
or is paid thereon, no fee shall be chargeable 
under the same Act when a like grant is made in 
respect of the whole or any part of the same 
property belonging to the same estate ; 

Whenever such a grant has been or is made in 
respect of any property forming part of an estate, 
the amount of fees then actually paid under this 
Act shall be deducted when a like grant is made in 
respect of property belonging to the same estate, 
identical with or including the property to which 
the former grant relates. 


Executors obtaining a second grant of probate subsequent to the 
enactment of the Court-fees Act of IS870 (the firat grant having been 
taken out previously to that cpactment) are not exempted from the pay- 
ment of the ad calorcm daty chargeable under that Act. although 
the full fee then chargeable by law had already been paid atthe 
time of the first probate being granutad---In the Goods of Caaper, 
I1L R38 Cale, 733. See alno la the Goods of Chalmers, GB. TE. 1, 17, 
In In the Goota of Gasper it was held, that the duty already paid waa 
not the fee chargeable nudes th. Court-fews Act, aud that acourdingly 
6. 6(19¢) of Act XELD of 1875 did not apply. 


See Jn the drvods of March, 1. L. 1. 4 Cale, 725. 


“19D. The probate of the will. or the letters of 
administration of the effeets, of 
Probatea declared } ° 
valid ax to trust-proe @Nny Person deceared reretofore 
perty though not co op hereafter pranted shall be 
vered by cuurt- fee. ; , 
deemed valid) and available by 
his executors or administrators for recovering, 
transferring or assigning any moveable or im- 
moveable property whereof or whereto the deceased 
was possessed or entitled, either wholly or partially 
as a trustee, notwithstanding the amount or value of 
such property is not included in the amount or value 
of the estate, in respect of which a court-fee was paid 
on such probate or letters of administration. 
“19E. Where any person, on applying for pro- 
bate or letters of administration, 
a for ° f tl 
low a courte has estiinated the estate of the 
has been paid on deceased to be of less value than 
the same has afterwards proved 
to be, and has, in consequence, paid tov low a court- 
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fee thereon, the chief controlling revenue authority 
of the province in which the probate or letters 
has or have been granted, may, on the value of 
the cstate of the deceased being verified by affidavit 
or affirmation, cause the probate or letters of admi- 
nistration to be duly stamped on payment of the 
full court -fee which ought to have ee origin- 
ally paid thereon in) respect of such value and of 
the further penalty, if the probate or letters is or are 
produced within one year from the date of the grant, 
of five times, or if it or they 18 or are produced after 
one year from such date, of twenty times, such proper 
court-fee, without. any deduction of the court-fee 
orginally paid on such probate or letters : 

Provided that, if the application be made within 
8x months after the ascertainment of the true value 
of the estate and the discovery that too low a 
court-fee was at first paidon the probate or letters, 
and if the said) authority is satisfied that such foe 
was paid in consequence of a mistake or of its 
not being known at the time that some particular 
part of the estate belonged to the deceased, and 
without any intention of fraud or to delay the pay- 
ment of the proper court-fee, the said authority 
may remit the said penalty. and cause the pro- 
bate or letters to be duly stamped on payment 
only of the sum wanting to make up the fee which 
should have been at first paid thereon. 

“TOR. In case of letters of administration on 

which too low a eourt-fee has been 

Administratar to give F : ; : 
reper security before paid at first. the said authority 
ottara stamped under oghall not cause the same to be 
section 1) E. : : 

duly stamped in manner aforesaid 
until the administrator has given such security to 
the Court by which the letters of administration have 
been granted as oucht by law to have been given on 
the granting thereof in’ case the full value of the 
estate of the deceased had been then ascertained. 

*19G. Where too low a court-fee has been paid 

&e.. not on any probate or letters of admi- 
ullcourt-fercn nistration in consequence of any 
mistake, or its not being known 
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cular part of the estate belonged to the deceased, if 
any executor or adiinistrator acting under such 
probate or letters does not, within six months after 
the first day of Apml, 1875, or atter the discovery of 
the mistake or of any effects not known at the time to 
have belonged to the deceased, apply to the said 
authority and pay what is wanting to make up the 
eourt-fee which ought to have ee paid at first 
on such probate or letters, he shall forfeit the sum 
of one thousand rupees, and also a’ further sum 
at the rate of ten) rupees per cent. on the 
amount of the sum wanting to make up the proper 
court -fee. 

“OH. Phe provisions of sections IYA to 19 

oo — (both inclusive) shall, metatis 

Sections 194 to 19G ; ie 
applied to certificates mirtriedis, apply to certificates 
under Acts XLof 1X08 granted under Act No. AL of 
and XX of PRod. 

[Sos {for making better provision 
for the care of the persous and property of Minors 
in the Presidene yo Of kort Wiltam in’ Bengal) or 
Act No. XX of 1864 (ror making better 
for the care of the persons and property of 
in the Presidenc Y of Bombay) and to the holders of 
such certificates.’ 
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THE DISTRICT DELEGATES ACT. 
Act No. VI oF 1881. 


An Act to make further provision for the grant of 
Probate and Letters of Administration in non-conten- 
tious cases. 


Wuenrgas it is expedient to make further provision 
for the grant of probate and letters 
of administration in non-conten- 
tious cases ; It is hereby enacted as follows :— 

1. This Act may be called “ The 
District Delegates Act, 1881” : 

It extends to the whole of Bri- 
tish India ; 

and it shall come into force on 

ee the first day of April, 1881. 

pa aieee aettion 2. After section 235 of the 
after nection 235 0f Suc- Indian Succession Act, 1865, the 
ices following section shall be added :— 

“935A. The High Court may, from time to time, 

‘ appoint such judicial officers with- 

ower to appoint De- —.. a 3 : : 
legate of District Judge 1 any district as it thinks fit, to 
to deal with non-on- act for the District Judge as Dele- 
tentious cases, 1 

gates, to grant probate and letters 

of administration in non-contentious cases, within such 
local limits as it may from time to time prescribe : 

* Provided that, in the case of High Courts not 
established by Royal Charter, such appointment be 
made with the previous sanction of the Pocal Govern- 


ment. 
* Persons so appointed shall be called ‘ District 


Delegates.’ ” 
Addition of section 3. After section 241 of the said 
after section 2ilofeame Act, the following section shall 
a be added :— 
“941A. Probate and letters of administration may, 
Probate andletteraof Upon Hunan for that purpose 
may be to any District Delegate, be grant- 
by Delegate. ed by" - - napa 
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there is no contention, if it ap by petition (veri- 
fied as hereinafter mentioned) that the testator or 
intestate, as the case may be, at the time of his death 
resided within the jurisdiction of such Delegate.” 

Addition to sections 4: +0 Sections 244 and 246 of 
244 and 246 of same the said Act, respectively, the 
oe following words shall be added :— 

“and when the application is to a District Dele- 
gate, the petition shall further state that the decensed 
at the time of his death resided within the jurisdic- 
tion of such Deleyate.” 

ihueitotian: at dae: 5. For section 251 of the said 
tion for section 231 0f Act, the following section shall 
as be substituted :— 

“251. Caveats against the grant of probate or 

Caventaagainst grant U¢ininistration may be lodged with 
of probate or adminis- the District Judee ora District 
eer Delegate + and immediately onan 

s : y 
caveat being Jodged with any District Delegate, he 
shall send a copy thereof to the District Judge ; and 
immediately on a caveat being entered with the Dis- 
trict Judge. a copy thereof shall be given to the Dis- 
trict Delegate, fo any, within whose jurisdiction it is 
alleged the deceased resided at the time of his death, 
and to any other Judge or District Delegate to whom 
it may appear to the District Judge expedient to 
transmit the same.” 

6. Jn section 253 of the suid Act, after the word 

Amendment of sec. * ndee’ the words ‘or officer,’ 
tion 253 of same Act. and after the word ‘ made’ the 
words ‘or notice has been given of its entry with 
some other Delegate,’ shall be inserted. 

Avian Weleda 7. After section 253 of the 
aftersection 263of same said Act, the following sections 
oe shall be added :— 

“253A. <A District Delegate shall not grant pro- 

District Delegate bate or letters of administration 
when not to grant pro in uny case in which there is con- 
bate or administration tention as to the grant, or in 
which it otherwise appears to him that probate or 
letters of administration ought not to be granted in 
his Court. 

* Larpliniton.—By ‘contention ’ is understood the 
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appearance of any one in n, or by his recognized 
agent, or by a pleader duly appointed to act on his 
behalf, to oppose the p g. 
“ 258B. Tn every case in which there is no con- 
to transmit t@Ution, but it appears to the Dis- 
to District. «trict Delegate doubtful whether 
_ indoubtfulosses the probate or letters of adminis- 
where no contention. “tration should or should not be 
granted, or when any question arises in relation to 
the grant, or application for the grant, of any probate 
or letters of administration, the District Delegate 
may, if he thinks proper, transmit a statement of the 
matter in question to the District Judge, who may 
direct the District Delegate to proceed in the matter 
of the application, according to such instructions as 
to the Judge may seem necessary, or may forbid any 
further proceeding by the District Delegate in relation 
to the matter of such application, leaving the party 
applying for the grant in question to make applica- 
tion to the Judge. 
“253C. In every case in which there is conten- 
Procedure wherethere tion, or the District Delegate is of 
is ountention, or District, opinion that the probate or letters 
Delegate thivkepropate of administration should be re- 
tration should be re- fused in his Court, the petition, 
fused in his Court. . 
with any documents that may 
have been filed therewith, shall be returned to the 
person by whom the application was made, in order 
that the same may be presented to the District Judge ; 
unless the District Delowate thinks it necessary, 
for the purposes of justice, to impound the same, 
which he is hereby authorized to do; and in that 
case the aame shall be sent by him to the District 
Judge.” 
8. In the said Act, sections 254 and 255, respec- 
Amendment of aw. tively, after the words ‘1, Judge 
tiona 244, 285 and 808) oof the District of : 
aaa the words * (or Delegate appoint- 
ed for granting probate or letters of administration in 
(here insert the limits of the Delegate's jurisdictum) Y ; 
and in section 308, after the words ‘ District Judge, 
by whom’ the words ‘or by whose District Dele- 
gate’ shall be inserted. 
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9. Inthe said Act, sections 246, 250, 255 and 


259, after the worda ‘ District 

‘inet De. Judge,’ and val section 250 and 

_ _ ‘in certain seo- section 254 (when it first occurs) 

a a aaa after the word ‘ ces the words 
‘or District Delegate’ shall be inserted respectively. 
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THE ADMINISTRATOR-GENERAL’S ACT. 
Act No. IX or 1881. 


An Act to amend the Administrator-General’s Act, 1874. 


Whereas Hindus, Muhammadans, and Buddhists 
are exempted from the operation of 
certain provisions of the Adminis- 
trator-General’s Act, 1874, but are subject to the 
operation of certain other provisions of the said Act, 
and it is expedient that Parsis should be exempted 
from, and be subject to, the operation of the said 
Act to the same extent as Pindus, Muhammadans 
and Buddhists ; and whereas it is expedient to amend 
the said Act in other particulars hereinafter appear- 
ing; Tt is hereby enacted as follows :— 

1. ‘This Aet may be called 
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Short title. ot NITE Adiiinistrator-General's Act, 
1881 :" 
and shall come into force at 
Commencement, once 


2. In sections 16, 17, 18 and 64, respectively, of 
Amendment of we. the said Act. between the word 
tions 16, 17, 18 and 64 6 Muhaminadan’ and the words ‘ or 
of Act No TP of W874. Buddhist,’ wherever they occur, 
the word § Parsi’ shall be inserted. 
3. <Atter section twenty-three of the same Act, 
New section inserted the following section shall be in- 
after section J30f same | Garts 
Probate or letters of administration grant- 
of propate of Cd by the High Court at Calcutta, 
letters granted te Ad: Madras or Bombay to the <Ad- 
a aubiianuebekiiag ministrator-General of the Presi- 
dency of Bengal, Madras or Bombay, as the case 
may be, shall have effect over all the property and 
estate, moveable or immoveable, of le deceased 
throughout such Presidency, and shall be conclusive 
as to the representative title against all debtors of 
the deceased, and all persons holding property which 
belongs to him, and shall afford full indemnity to all 
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debtors paying their debts, and all persons delivering 
up such property, to such Administrator-Genern] : 
Provided that the High Court may direct, hy its 
grant, that such probate or letters of administration 
shall have like effect throughout either or both of 
the other Presidencies. . 

“ Whenever a grant of probate or letters of admi- 
nistration is made by a Tligh Court to the Adminis- 
trator-General, with such effect as last aforesaid, the 
Registrar of such Court shall send to each of the 
other two High Courts a certificate that such grant 
has been made, and such certificate shall be filed by 
the Court receiving the same.” 

New section substi- 4. For section twenty-eight of 
tuted for section 280f the same Act, the following see- 
game . . = 

tion shall be substituted :-— 

“28, When the Administrator-General has given 
such notices as would have been 
given by the High Court in an 
administration-suit, for creditors and others to send 
in to him their claims against the estate of the de- 
ceased, he shall. at the expiration of the tine therein 
named for sending in claims, be at liberty to distri- 
bute the assets or any part thereof in discharge of 
such Jawfal claims as he knows of, and shall not) be 
liable for the assets so distributed to any person of 
whose claim he had not notice at the time of such 
distribution ; and no notice of any claim shall affect 
him unless proceedings to enforce such claim are com- 
menced within one month after the giving of such 
notice and prosecuted without unreasonable delay. 

“ Nothing herein contained shall prejudice the right 
of any creditor or other claimant to follow the axsets 
or any part thereof in the hands of the persons who 
may have received the same respectively. 

5. In section thirty-six of the same Act, the 

Amendment of seo. Words ‘not being a Hindu, Mu- 
tions 36and 37 of same. hhammadan or Luddhist, or ex- 
empted under the Indian Succession Act, 1865, sec- 
tion three hundred and thirty-two, from the operation 
of that Act’ shall be repealed ; and in section thirty- 
seven of the same Act, after the words ‘ effects of t 
deceased,’ the following shall be inserted, namely :— 


Distribution of assets. 
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‘and such deceased was not a Hindu, Muhammadan, 
Parsi or Buddhist, or exempted under the Indian Suc- 
cession Act, 1865, section three hundred and thirty- 
two, from the operation of that Act.’ 

6. In section thirty-eight of the same Act, for the 

Amendment of seo: Words ‘such certificate’ the words 
tion 58 of same. ‘certificate under section thirty- 
six or thirty-seven’ shall be substituted ; and the 
words ‘which oath or affirmation the Administrator- 
General is — authorized to administer or take’ 
shall be repealed. 

7. After section fifty-five of the same Act, the 

New section inserted following section shall be in- 
aftersection 55 ofsame. gerte(] -— 

“655A, Notwithstanding anything hereinbefore 

Commnimion on awota contained, an Administrator-Gene- 
oollectod beyond Presi- ral of a Presidency obtaining pro- 
GENCY: bate or letters of administration 
operating in another Presidency shall be entitled to 
the sume rate of commission in respect. of the collec- 
tion and distribution of assets collected in such Pre- 
sidency as the Administrator-General of such Presi- 
deney would have been entitled to, if such assets had 
been collected and distributed by him, and to no 
higher rate.” 

as ceruaaiiaw Hateerbel 8. before section sixty-one of 
before section 61 of the same Act, the following sec- 
me tion shall be inserted :— 

“60A. The Administrator-General may, whenever 

Power toexamine on he desires, for the purposes of this 
oath, ‘ *, to satisfy himself regarding 
any question of fact, examine upon oath or affirma- 
tion (which he is hereby authorized to administer or 
take) any person who is willing to be so examined 
by him regarding such question.” 

9. Nothing herein contained shall affect any pro- 
bate, letters of administration, or 
certificate yranted or vested under 
the said Act before the passing of 
this Act. 


ACT No. XII or 1855.* 


An Act to enable Executors, Administrators or Repre- 
sentatives to sue und be sued for certain wrongs. 


WHEREAS it is expedient to enable executors, 
administrators, or representatives 
in certain cases to sue and be sued 
In respect of certain wrongs which, according to the 
present law, do not survive to er against such exe- 
cutors, administrators, or representatives ; [tis enacted 
as follows :— 


1. <An action may be maintained by the execu- 
tors, administrators, or representa- 
Utes of any person deceased, for 
cases for wrougs com. any wrony committed in the life- 
time of such person, which has 

occasioned pecuniary lows to his 

estate, for which wrong an action might have been 
maintained by such person, so as such wrong shall 
have been connnitted within one year before his denth, 
(a) and provided such action shall be brought within 
one year after the death of such person, and the 
damages, when recovered, shall be part of the per- 
sonal estate of such person: and further, an action 
may be maintained against the executors or adminis- 
trators, or heirs or. re prenchitatives of any person 
deceased, for any wrong committed by hint in his 
lifetime for which he would have been subject to an 
action, 80 a8 such wrong shall have been comuitted 
within one year before such person’s death, (4) and 
so as such action shall be commenced within two 
years after the committing of the wrong, and_ the 
damages to be recovered in such action shall, if 
recovered against an executor or administrator bound 
to administer according to the English Jaw, be pay- 
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* See Statute 3 and ¢ Will IV. C. t2, 8. 2. 
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able in like order of administration as the simple 


contract debts of such person. 


(a) See Limitation Act, XV of 1877. sched. ii, art. 20. 
(+) By art. 33, ached. ii of Act XV of 1877, a suit under this Act 


against an executor, administrator. or other representative may be 
brought within two years from the time when the wrong complained of 


was done. 
No action commenced under the provisions of 
Denth of either party this Act shall abate by reason of 
not to abute suit. the death of either party, but the 
game may be continued by or against the executors, 
administrators, or representatives of the party de- 
ceased, Provided that, in any case in which any 
such action shall be continued 
avainst the executors, administra- 
tors, or representatives of a deceased party, such execu- 
tors, administrators, or representatives may set up 
a want of assets as a defence to the action, either 
wholly or in part, in the same manner as if the action 
had been originally commenced against them. 


Proviso, 


ACT No. XITI or 1855.8 


An Act to provide compensation to families for 
aceastoned by the death of a person caused by 
actionable irony. 


WHEREAS no action or suit is now maintainable in 
any Court against a person who, 
by his wrongful act, negleet, or 
default, may have caused the death of another person, 
and it is oftentimes right and expedient that. the 
wrong-doer ino such case should be answerable in 
damages for the injurv so caused by hime: It is 
enacted as follows :— 

1, Whenever the death of a person shall be caused 

Action forcompensa. bY wrongful uct, neglect or de- 
tion tothe family of a fault, and the aet. neelect or de- 
person for loa. occasion - . ; os 
ed teat by las death by fault: as such as would (if death 
achionahic wrong. had uot ensued) have entitled 
the party injured te maintain an action and recover 
damayes in respect thereof) the party who would have 
been diable af death hiad not ensued shall be lable to 
an action or suit for damages, notwithstanding the 
death of the person injured. and although the death 
shall have been caused under such circumstances 
as amount in law to felony or other crime. And it 
isenacted further, tuat every such action or suit shall 
be for the benefit of the wife, husband. purent and 
child, if anv, of the person whose death shall have 
been so caused, and shall be brought by and in the 
name of the executor, adiministrator or representa- 
tive of the person deceased, and in every such action, 
the Court may give such damages, as it may think 
proportioned to the loss resulting from such death 
to the parties respectively. for whom and for whose 
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® This Act is to some extent coped from Stat. 9 and 10 Viet, ce. 
(Lord Campbell's Act). Secuon 3 i» new, as alav the second proviso to a. 


a8 
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benefit such action shall be brought, and the amount 
so recovered, after deducting all cost and expenses, 
including the costs not recovered from the defendant, 
shall be divided amongst the before-mentioned parties, 
or any of them, in such shares as the Court by its 
judgment or decree shall direct. 


Where a sum of money has been accepted by the person injured in full 
satisfaction and discharge of all the claims and causes of action he had 
against the persons by whom the injury was caused, a suit will not lie 
under this Act, if he should subsequently die from the injury within a 
year— fred v. G. &. Thy. Co., L. BR., 3 Q. B., 555, 

As to the mode of calculating the damages see Pomwrley v. L. §& N. W. 
Ry. Co, LR. 8 Exch., 220; Vinaychk Laghunath v. G.I. P. Ry, Co, 
7 Hom, H.C. R.(0.C), 113; Hatan Baiyv. @. 1. P. Ry Co., ib., 120 ; (8. 
C.) on appeal, 8 (b., 130. 

As to what amounts to neligence, see Lyell v. Gunga Dai, I. L. B., 
1 All. (F. B.), 60, 

In Enyland, there is aconflict of decision as to whether the Admiralty 
Court has jurisdiction in suits under the English Act: see Smith v. 
Brown, L.X., 6 Q. B.. 729, on the one hand. and he Sy/ph, L, R.. 2 A. 
and E., 24; The Fieldfare, LR. 2 A. and E.,325; The Beta, L. B., 2 P. 
C..447; and The Franconta, L. H. 82 P. D., 8, on the other. 


2. Provided always that not more than one 
Not more than one action or suit shall be brought 
Peon tee proven) for and in respect of the 
twelve months, subject-matter of complaint, and 
that every such action shall be brought within 
twelve calendar months after the death of such 
deceased person ; provided that, in any such action 
or suit, the executor, administrator, or representative 
for loss tothe Of the deceased may insert a 
may bo added. claim for, and recover any pecu- 
niary loss to the estate of the deceased occasioned 
by such wrongful act, negleet or default, which sum, 
when recovered, shall be deemed part of the assets of 
the estate of the deceased. 


This last provis> is new. See Limitation Act, XV of 1877, ached. ii, 
art. 21. 


3. The plaint in any such action or suit shall 

Plaintiff sball deliver give a full particular of the person 
Pactipaiaes, £0: or persons for whom or on whose 
behalf such action or suit shall be brought, and of 
the nature of the claim in respect of which damages 
shall be sought to be recovered. 


This section is new. 
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4. The following words and expressions are intend- 
ed to have the meanings hereby as- 
signed to them respectively so far 
as such meanings are not excluded by the context or 
by the nature of the subject-matter,—that is to say, 
words denoting the singular number are to be under- 
stood to apply also to a plurality of persons or things, 
and words denoting the masculine vender are to be un- 
derstood toapply also to persons of the feminine gender; 
and the word * person’ shall apply to bodies politic 
and corporate ; and the word ‘ parent’ shall include 
father and mother, and grandfather and grandmother ; 
and the word * child” shall inelude son and daughter, 
and grandson and grand-daughter and step-son and 
step-daughter. 


Construction of Act. 


ACT No. XXVII or 1860.* 


An Act for facilitating the collection of debts on succes- 
sions, and for the security of parties paying debts to 
the representatives of deceased persons. 


WHEREAS it is expedient to consolidate and amend 
certain Acts now in force which 
provide greater security for per- 
sons paying to the representatives of deceased Hin- 
dus, Mahomedans, and others not usually desig- 
nated as British subjects debts which are payable in 
respect of the estates of such deceased persons, and 
which facilitate the collection of such debts by re- 
moving all doubts as to the legal title to demand 
and receive the same; It is enacted as follows :— 
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(7. Aet XN of 1841 (for facilitating the collection 
of debts on successions, and for the 
security of parties paying debts to 
representatives of deceased persons); so much of Act 
Vill of 1842 as relates ta the said Act XN of 1841 ; 
Act X of TROL (to amend Act XX of I841 for the 
administration ef personal estate ef deceased persons) ; 
and Act VITL of URS (to erplam and amend Act X 
of VRO1 and Act NN of VS841) tre hereby repealed ; 
necepl as to certificates granted and acts done under 
the authority of the said lacs before the passing of 
this Act. | 
Repealod by Act XVI of 1874, 


Acta repealed. 


* By «a 2of Act XATV of 1867, this Act was repealed except as to Hin- 
dus, Muhammadans, and Buddhists, aud persona exempted under the 
Indian Succession Act of 1563, 8, 332, from the operanon of that Act. 

Under thia Act a Native Christian is not entitled to a certificate— He 
Joseph Vathwar, | Mad. HOC, RR 12i, Seo also Abraham -¢. Abraham, 
® Moore's I. A., 198, 239. 

Under «. $822 of the Succession Act, Native Christians in the Province 
of Coorg are exempted from the provisions of that Act, retrospectively, 
from the 16th Maruh, 1865— Gazette of India, July 25th, 1668, p. 
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II. No debtor of any deceased person shall be 

No debt recoverable compelled in any Court to pay 
without s certificate. = his debt to any person claiming 
to be entitled to the effects of any deceased person or 
any part thereof, except on the production of a certi- 
ficate to be obtaincd im ianner_ hereinafter men- 
tioned or of a probate or letters of administration, 
unless the Court shall be of opinion that: payment of 
the debt is withheld from = fraudulent or vexatious 
motives, and not from any reasonable doubo as to the 
party entitled. 


Debtor,.—\ person having in his possession the surplus aale-proceeda of 
property whioel belonged te the deemnsed is on debtor within the 
Of this section -~Divhaoo Dosey. Mangal Dorr, 24 WR, 203. 


The devieee under the will of a testator may sue for rent in the Cc 
tor’s Court without taking ont a certificate Hance Madhub howe y, 
Thak or Dosa Mandal BL RF B No pp OSS.) But the reprosentative 
of aiminer to who adebt has been bequeathed: eannet sue to recover the 
money, unless probate of the willof the testator shall 
out, ora certificate obtained] under this Aet to rentize the 
tothe estate of the testator - Nhe fen Wehulduar v 
SC LR, me OS COLL Ra Cale, obs. 


ailte be to vexatiaaly withheld “ within 
ybecanse the debtur omits to pay it ¢7 
v. Grocee! Chnader Bruttacharjyer, 1 LW, 6 Cale, 370. 


A son adopted in pursuance of an nneerots pruffre some time 
death of his mloptive father die sot require, sande not entitled to obtain, 
neertifiveate under this Ach te enabie tig te ealieet the febta ac 
in reapectiaf the property deft hw dus adaptive father while 
cement oof hie adoptive muther Mergen Mad vo, 
> RLS Cale. Yb Phe estate of the sdoptice father 
atelyoon the adoption io the adopted eon and debta accrued dun 
after the futher» death are recoverable by Che pon in dos ow’ right 
potas the represontative of bis adoplive father — lod 


Hil. The District Court within the jurisdiction of 
ehowto be Which the deceased «hall have 
ordinarily resided at the time of 
his death, or ifat that. time he had no fixed place of 
residence, then within the jurisdiction of which an 
part of the property of the deceased may be found, 
shall have authority to grant a certificate under this 
Act. The applicant in his petition shall set forth 
his title. The Court shall issue notice of application, 
inviting claimants, and fixing a day for hearing the 
petition, and upon the appointed day, or a8 soon 
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after as may be convenient, shall determine the right 
to the certificate and grant the same accordingly. 


In the case of Mirza Daud Ali v. Syed Nadir Hosecin, 3B. L. R. 
(A.C.), 46, a testator, who was trustee of certain ‘ wuqf’ property, made 
a will relating only to such property, and appointed an executor. The 
executor was held to be entitled to a certificate under this Act with 
regard to the trust-property only, the legal representative being consi- 
dered entitled to a certificate in respect of any other property left by the 
deceased, 

The Court has, under this section, a discretion to grant a certificate to 
such person among rival claimants as, under the circumstances of the 
cane, may appear best entitled to it—~—#tani Ltasunnissa Begum vy. Rani 
Rhijunnaisca, 4B. GL. R. (AC), 149; (8. C.), 10 W. R.. 462. Mere nearness 
of kin is no réason by itself for the grant of a certificate to a particular 
person -—Moonshee Sonaice vy, Kachari Sajotulla, 4B. GR. (AC.), 149, 
note, Seo Jamsedj: Kavasji v. Motibar 2 Bom. H. C. R., 398. Where an 
application made for a graut of a certificate is opposed by a party who 
nlleges he has a preferable right to it, the Court should adjudicate the 
qneation of title with a view to determine which party has the pre- 
forential right to the certificate—Jn re Sheetanath Mookrrjer, 1 Va. R., 
6 Cale. 303. See Massanut Anundee Koer v. Bachoo Singh. 20 W R., 
4765 fnore Oodoychurn Mitter, ToL. RR 4 Cale. 482; Koonjbehary 
Chowdhry vy. Gocool Chunder Chowdhry, 1. Va. BR. 3 Cale., 616; Sitanath 
Moekerjee v. Rhamgepal, 7. UR. 470 5 Flan Raisunniasa Begum vy. Flani 
Khnjunnissa, SO WR, 62, 

In the ense of Aulee Chunder Surma vy. Gobind Pershad Surma, 
12 W. 1. 454. the Court held, that the Judge was bound. where an appli- 
cation for a certificate was made by one claiming title uuder an alleged 
will, or was opposed on the ground that the will was not genuine, to 
decide the question of the genuineness of the will. The decision, it was 
considered, however, could not be conclusive if a regular suit were after- 
wards brought—«bed. See also Jn the matter of Keony Beharee Ghur, 
TIWOR WT: Daud Ah Beg vy. Nadir Hosscin—ib., $85, where similar 
docisiona were come to by the Court, 

Ordinarily, where the deceaxed was a member of a joint family, the 
mianagiug member of the family would be the person best entitled to a 
certificate under this Act~—Chowdhry Aripasindhoa Doss vy, Radha Churn 
Dos, 23 WOR, 284, 

The disciple, spiritual brother. or preceptor of an ascetic, it has been 
decided, is entitled to collect his debta-—Gareed Doss vo Mungul Does, 
V4 W. R385; butin a later case it was held. that the Court cannot grant 
a vertiticate to collect the debta of an endowment on the death of the 
incumbent —Bayrnh Bharutter Mohwnt, petitioner, 21 W. BR. 340, 

The Court will not grant a certificate to collect a share in a debt— 
Mussamut Hiaee Hoedhun vo Jan Khaw. 1k WR. 265. Waselun Hug v. 
Gorchnroonusa Bibec, bO WR. 10S, (SCL) Ue BLL RL GS.N.), 7: Sremats 
Anmirunmiasa Barkat vy. Srimate Afrattunnisa, 3 BO LR. (ALC.), 404 ; 
Brychan Sahoo yo Ganesh Sahoo, 2 AV. H.C. RB. 4a9, 

Where a person has no fixed place of residence at the time of hia death, 
the Judge of thy district in which his debta are, has authority to grant a 
certificate under this Act—(rolam Subhan vo Mahomed Ranp, 20 W RB. , 286. 

In a case where the illegitimate sons of a deceased person applied for 
a coctificate, and it appeared that the deceased had made an assignment 
of hia property to them and acknowledged them as his sons, the Court 
granted the certificate in prefereuce to the childless widows of the 
brother and nuephow of the deceased—i’redhan Ram v. Mussumut Jeria 
Koer, VT WOR. 189, 

In the case of Hishnoe Doss vo Mungal Dost, 24 W R., 203, it was held, 
that, under this Act, certificates should be granted in those cases only in 
which it is shown that the deceased. at the tume of his death. had debts 
owing tw him: but in a more recent case ( Heemal Doss v. Mungal Coss. ib., 
211), the same Judges(GLOVER and R. C. Mirrer, JJ.) were of opinion, that 
the ourrent of authorities on this subject laid it down that a petition for a 
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certificate need do nothing more than prove the title to collect the dcbte 
of the deceased, if any. See also Madhika Churn Sen vy. Judo Nath 
Gossawmee, 20 WR. 412; Re Aalinath Dutt, BW RID: Re Kawa Kaleo 
Dossce, 10 WR. 4; and Muset, Rhngobutty Kooer v. Rholunath Thakowr, 
SW R, 317. Inastill more recent case, bowever, MACPHERSON and 
Morus, JJ., held. that the existence of debts, as well as the title of the 
vlaimant, ought to be proved—Uchhuba Doseia vo Nittyanund Shaka, 
24 W. R.. 463, 

The High Court of Calcutta suspended a certificate which had been 
granted in a case where no het of debts had buen tilel— Wer Fy dds v, 
Taleb Adi IS WR S30, See Masamnnut tnaadee Koer vo Bachuw Sinya, 
20 W. R406: Radhika Chura Sen v. Jndvonath Gearamec, ih. 412. 

The certificate ix conclusive of the representative character af the 
holder against all debtors - 2 Bumai Autce Dosser, LOW. 4, and 
Muaet, Khngohutty Aeooer v Bholasath Thakoer, 8S WOR 817. Waaecdan 

Ov. Gewhurvanissa Bihec WOW Rs, 

This Act does net empower a dudge te grant a joint certificate to two 
persons — Museamut Gouwrayv, Achreoe Singh, 4 AlL Hoo R Ge, 

Under Mithila law, the mother of a manor ins entitled ta a 
in preference to the father—Juscadua Avacr yy. Lallah Nettya 
lL. Rb Cale. 43. 

Proximity of residence and of kinship are not auch considerations aa 
should warrant a Judge in grantiug acertifleate under the Act to any 
person in preference to another who has priad facie the better Utle to 
the beneficial ownership of the debts Ja the matter of OQedey Charn 
Mitter, }. L. R : { Cale., 4}E. Sor drehind Peread luteohdar Vv Muohesh 
thunder Surmah Ghatta ki lah ER oo ok eC ak WO DE, 

A certifiente of jouardianship under Aet XE of Pats i not sufficient 
to entitle a guardian to aue fora debt dae tea minor i respect of bis 
father’s estate He must take out a certitteate onder thi Act or, if the 
father bave left ao will of which probate may be taken ot, he mung 
obtain probate -Shodon Muhaldur vo femesan Unhaldar SCT 1. 4b. 

A grant of probate under the Probate and Adtmoniatration 
andes a certificate pranted under this Aetoor under Bombay 
Vib of le2i--Act Vol tasion, 12, ante, 


IV. The certificate of the Distriet Court sliall be 


sive of the or 


Effect of os ccsran. aual rr Te Fee Oe Oe 


deceased, and shall afford full indemnity to all debtors 
paying their debts to the person in whose favor the 
certificate has been granted. 


This Act being an Act for facibtating the collection of debta due ta 
the estates of deceased persons and for the greater security of persona 
paying such det» 4 certificate once yranted ie couclietive of the holder a 
tithe to represent the estate against all debtors of thie cleesenmord AN that 
the Court has te consider upon an apploestion for a certificate ve the right 
of the applicant tay Pacsage it— Beochan Sushoo ve Criancad Mahou, 2 All. 
H. COR. 430) The certificate doce not deternine any gq neation of * : 

It merely protects the siebtera of a@ deceaned) person frota 
where they have paid a certificateeholder-- Maaamut Judun y 
Baugwanee, 4 All Hi. C. K., 420, see Act V of Jeet wo ll arte 

Inthe recent case of Sreemutty Uma Payee v frokwolunwnad Daa 
Mahapatra, 20. L ROL, the Judicial Committee of the Privy Council 
said that the effect of a certificate having been granted was at most to 
confirm or put the grantee in possesion of the property left by tho 
deceaned anti) dimplaced by a decree in a regular «ut. Bes Waselan 
Hug ¥. Gowhervontssa Seber VO WLR, 1 

A deeinion under this Act dow not preclude the unsuceemful party 
from contesting the validity of a will in a reguiar suit—.dinanwad Mohkun 
Monlick v. Indromonce Chowdhrain, 16 W. KB, 2 
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V. The Court may take such security as it shall 
Court may take socn. think necessary from any person 
rity from grantee of to whom it shall grant a certifi- 
eee oee cate for rendering an account of 
debts received by him, and for indemnity of persons 
who may be entitled to the whole or any part of the 
moneys received by virtue of such certificate whose 
right to recover the same by regular suit against the 
holder of the certificate is not affected by this Act. 

Tt is ontirely in the discretion of the Court whether it will or will not 
require security (Wharahaty. Vithohak Galre, 7 Mad H C. R., App. 
xxvi); and no appeal lies on a question of the deposit of security by a 
person declared to be entitled to a certificate under the Act— Monmohinee 
Dassee Vv. Ahetter Gopanl Dey Veo. Rod Cale.. 127; Mohenee Chon- 
dhraiunyv, Dine Rundhoa Chorndhry, VIW.R., 566. See Musat. Soonea v. 
ftum Saha, 2 A. H.C. Ry 146. where it was held. that an appeal 


would not lie under s® 6 merely for the purpose of reducing the amount 
of security ordered to be deposited. 


VI. The granting of such certificate may be sus- 

Muadon<Gnark: anny pended by an appeal to the Sudder 

_ eetifiaate: SCONE, which Court may declare 

’ Intriet : 7. 

“ir ditect further the party to whom the certificate 

should be eranted. or may direct 

further proceedings for the investigation of 

the title as it shall think fit. The Court may also, 

upon petition, after a certificate shall have been 

e ® q 
Court may granted by the District Court, 
| _Certifieato grant a fresh certificate In super- 
Mg t . +48 

ovrtiticate granted by Session of the certificate granted 

the District Court. by the District Court. Such fresh 

certificate shall not affect any payments made to 

the person to whom any former certificate may have 

been granted, without notice that the same has been 

superseded, but shall entitle the person named therein 

to receive all moneys that may have been recovered 

under the first certificate from the person to whom 
the same may have been vranted. 


The mode provided by this section is the only procedure hy which a cer- 
tiflcate may be annulled A suit wall nothe four that purpese (Puyyamda 
al. P Tbrayiv, Padiuamadeteneld 6 Mad, HOC RR, 283): nor are the pro- 
visions of the Civil Procedure Code for review of judgment applicable to 
an order granting @ certificate — Nira v. Cataamma, 5 Mad. H. UR. 417. 

An appeal will not lie under this section merely for the purpose of 

_  ugthe amount of security required by the Court. but when an 

has been properly instituted under it, the Court may rary the 
s &o security — Maera mnt Seonca v. Raw Saha, 2 AN H.C. RB. 146, 
The appeal contemplated in s. 6 is limited to persons in conflict as 
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claimants with the original petitioner only- 
Komola Kaminee Debee, 24 W. R.. 92. 

No appeal lies from an order of a District Judge refusing an applica- 
tion to recall a certificate granted by him under thie Act—Jn the matter 
of Naavk Pershad 1.L. R.. 6 Calo. 40; (8 C8 CL, B., 888. 

There is no appeal! from the order of a District Court as to the form af 
& certificate— Hunee Madhnb Movherjer vo Niavebur Bancrjice BW W816, 

The Court will not recall a certificate un the ground that there isan heir 
in a nearer degree to the deceased than the certificate-lolder, the object af 
the Act not being to asst parties in extablishing a disputed right or 
title—Andcer Chundcr Kanda v. leamhanye ltove Biswas, 17 WRIT. 

VII. Every certificate shall give authority to the 

Local extent of power person to whom the Sine 1s rant- 

by certulicate, edthroughout the Presidency with- 
In Which the same is granted, and no certificate sub- 
sequently granted in respect of the same property 
shall be valid or effectual, exeept as heremafter men- 
tioned, 

A certificate under this Act CONXVIT of [8ee) authorizes (he holder of it 
to calleet debta due ta the deoenwecd, but mat Ca peawever property which 
belonged to the deceased from a person wrong fds ob possession « pada. 
See vy Mee Nay se Wo Rd Bee Soriathn A ng 8 View fouwareneg, av. 2, 

A certificate to collect debta doer uot ated f cometiaute the purest hoald- 
ingot the legal representative of the deceuwed within the ieaning of 
a. 366 of the Cade of Civil Procedare Tbat wren RV pers 
such a certificate obtains thereby puooperty de donuange to the dew 
mas be tecatelas a leyal representative labile in tespeat of much 
—~Act Xof Uti on. 366, Expianat 

VITI. Uf the estate of the deceased shall inelude 

Government secure oahy Grovernment  peeurities or 
panics, = _ public COTE MUI, tle certificate 
may empower the person certified as aforesaid to re- 
ceive interest or dividends thereon, or on any of them, 
or to negotiate the same or any of them: in such 
case the certifieate shall describe the securities and 
shares in respect of which such powers are given, 
and such powers shall not be vested by the certificate 
except by express words, 

IX. In the case of disputes among persons claim- 
tre ING to be jointly entitled to he 
case of disputed =o proprictors of any Government 

Age ene securities an the representatives 
of anv deceased persou, the District Court, whenever 
sufficient cause shall be shown, and on the request of 
any such claimant, may, so far as concerns the said 
securities, grant a certificate under this Act to such 


person as shall be from time to time appointed by the 
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Local Government to act as trustee under this section, 
and shall specify in such certificate the several persons 
appearing to him to be such proprietors and their 
several shares ; and the said trustee, by virtue of such 
certificate, shall be entitled to receive and give dis- 
charges for the interest accruing due on such secu- 
rities, and shall account for and pay the sum to the 
several persons specified in the certificate to be there- 
unto entitled, according to the shares therein set forth, 
and shall be empowered to act in all other respects 
concerning the said securities as agent for such 
persons, and shall be entitled to receive such commis- 
Bion, not exceeding one per centum, on the sums 
received and paid by him, as the Local Government 
shall think fit. Provided nevertheless that the right 
of any other person to recover the 
whole or any part of the moneys 
so paid by regular suit against all or any of the persons 
to whom the same have been paid, shall not be affect- 
ed by this Act. 

NX. If any such disputes among persons claiming 

Anpeopeation ot we, TO. De proprictors of Government 
eurities if dispute be not securities are not ended within 
SOSA: eG years from the date of the 
certificate granted under the last preceding section, 
the smd trustee may apportion the pr incipal sum. of 
the said securities ratably among the parties appear- 
ing from the certificate to be proprietors thereof, and 
may apply for and receive new securities from the 
proper officer appointed to issue the same in the res- 
pective names of the several parties certified to be 
entitled thereto; provided that such new securities 
shall be issued only according to the rules in use for 
the regulation and issue of such Government. securi- 
ties, nnd the r receipt of the said trustee for such new 
securities, by endorsement on the old securities or 
otherwise, shall be a legal discharge to the Govern- 
ment against the disputing parties claiming to be 
entitled to the several amounts for which such 
securities shall be issued. Provided always that, if 
the amount of any Government 
securities in dispute, or any part 


Proviso, 


Proviso. 


~ 
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thereef, shall not be sufficient to admit of their ratable 
division according to the rules applicable to the 
issue of such securities, the said trustee may sell and 
dispose of the disputed securities, or such part ag 
shall be necessary under this provision, and apportion 
the proceeds thereof among the parties entitled to 
receive the same. 

Al. Every certificate granted to the trustee 

Effect of certificate appointed ander Section PX shall 
Biante by Grate’, be taken to supersede and annul 
any previous certificate so faras such previous certi- 
ficate relates to the said Government securities, 

NIL. When a certificate shall have been granted, 

Payments under cer. VE Cases dn Which such) certificate 
tificate vorl by reasen would be valid but tor the previous 
of previous cernfeate nit of a eertifieate, all payMenty 
made to the person holding the latter certifteate in 
iwnorance of the grant of the previous certificate, shall 
be held coud aailint claims under puch previous 
certificate, 

ATED. With regard to the property of a decensed 

Certificate im reapect  Htuduy 0 Mahomedan. or other 
ef property of deer weed prerron hicat usually destenated hy 
Hindus, Mahomediane, .. ee : ’ . 
ke. vor after grantof othe term ¢ British subject,” no 
probate or letters certificate in respect of uny such 
moperty shall be valid af made after’ a probate or 
pee of adniumnistration granted in respect of the 
same, [provided assets betonqiig ta the deceased were, 
at the tone of his death, within the local jurisdiction of 
the Court granting the probate or letters of 


in italics haa been repealed by «. 151 of the Probate and 
Administration Act, Viaf Iss] 


XIV. Where a certificate shall have been granted, 

in cases in which such certificate 
Cartain paymenta un- ‘ 

ir certificate grantel WOUld be valid but for a probate 

ter grant of probate or letters of administration pres 

or letters, protected. i 

viously granted, all payments made 

to the person holding the certificate in ignorance of 

the previous granting of the probate or letters of 

administration, shall be held good against claims 
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under the probate or letters of administration 80 pre- 


viously granted. 
By s. 152 of the Probate and Administration Act, V of 1881, it is pro- 


e or letters of administration under this Act 
in reapect of any property shall be deemed to supersede any certificate 

reviously granted in respect of the same property under the said Act 

fo. XXVU of 1860, or Bombay Regulation No, VIII of 1827; and when, 
at the time of the grant of such probate or letters, any suit or other 
proceeding instituted by the holder of such certificate regarding such 
property is peudiug, the persou to whom such grant is made shall, on 
applying tu the Court in which such suit or proceeding ia pending, be 
entitled to take the place of such holder in such suit or proceeding : 

Provided that, when any certificate is superseded under this section, 
all payments nade to the holder of such certificate iu ignorance of such 
supersension shall be beld good against claims under the probate or 
letters of administration.” | 


au psy of probat 


(XV. No probate or litters of administration shall 
Probate or lettera OC talid for the prrpose of the 
void after grant of cer- PECOTELY at debts, ay for the secur?- 
ane ty uf debtors, after a certificate 
granted in respect of the same property for which such 
probate or letters: of administration shall have been 
granted, provided assets belonging 
to the deceased were, at the time of 
hix death, within the jurisdiction of the Court granting 
such certificate. | 
[XL Where probate or letters of administration 
err mary have been granted in eaxes in 
ertain payments un- ‘ ‘ 
probate or leurs, Which such probate or letters of 
ofa en ff adminetration would be valid but 
fur the previous grant of a certifi- 
cate, all payments made ne tqnerance of the previous 
grant of the certificate shall be held qood against cluims 
tailer such previous ("t rlipicate. | 


Proviso. 


These sections in italics have been repealed by 8, 151 of the Probate 
aud Administration Act. V of 


AVIL. Curators appointed under Act NIX of 1841, 

Curator prohibited = WHO May be invested with certain 
from exercising certain’ powers which are conferred on 
ails persons obtaining certificates under 
this Act, shall not exercise any powers which, but 
for that Act, would lawfully belong to persons obtain- 
ing certificates, or to executors or administrators, 
where a certificate, probate, or letters of administra- 
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tion has been actually obtained ; but all persons who 
may have paid debts or rents toa curator authorized 
by a Court to receive the same shall be indemnified, 
and the curator shall be responsible for the payment 
of the same to the person a has obtained a certifi- 
cate, the executor or administrator, as the case may be, 
XVII. All probates and letters of administration 
amiieiaied granted by any Supreme Court 
‘tere granted to roe Of Judicature in cases ino which 
of Brite any assets belonging to deceased 
persons were, at the time of their 
deaths, within the local Jurisdiction of the Court yrant- 
ing the probate or letters of wdtinistration, shall 
have the effect of probate and detters of administra- 
tion eranted ino respect of the property of British 
gubjec ts. but for the purpose of the reeove ry of debts 
only and the security of debtors paying the same, 
except so far as is iM this Act provided. 


This section is nearly rerbatom, a J4 of Act NX of ISL, 


Ax to the effect of that Act, see Lulchund hamdyal v. Gumtibas, 
8 Bom. H.C. B., booed. 


NIX. A certificate of administration granted by 

: the British representative BCCTE- 
Eff)eet of certificntes : ‘ ; ; 

fiter re. ited to any Foreign Prince or 

Foren Nrate, shall as reeards the resi- 

dents within the territories of such 

Prince or State, have the same effect: in respect to 

Government securities as a certificate granted to a 

Native subject of Ter Majesty under the provisions 

herembefore contamed. 

XX. Every certificate of administration yranted 

Local extent of power Wer the last preceding section 

by such certit- shall. us revards the Gocvcrinicit 

securities, give authority to the 

to whom the same shall be granted through- 

out the Dritish territories in India, and have the 

same effect throughout the said territories as a certi- 

ficate granted under Section VIL of this Act has 

within the Presidency within which the same 1s 


granted. 
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XXI. Any Court or officer authorized to grant a 
certificate may, from time to time, 
Extension of certificate. se 
ment security or bank-share not originally specified 
therein, and every such extension shall have the same 
effect as if the Government security or bank-share 
to which the certificate shall be extended had been 
originally specified therein. 

XAIH. Upon the extension of a certificate, secu- 

ae rity may be required in the same 
ecurity upon exten- a oe 
sion. manner as upon the original grant 
of a certificate. 

AXAITTT. Nothing in this Act contained shall be 

Reach Gaams held to extend to the property of 
British subjects, any person usually designated as 
a British subject. 

NXAITV. The folowing words and expressions in 
this Act shall have the meaning 
hereby assigned to them, unless 
there be something in the subject or context repug- 
nant to such construction (that is to say )— 

Words importing the singular number shall include 
the plural number, and words im- 
porting the plural number shall 
include the singular number. 

Words importing the masculine 
gender shall include females, 

The words ‘ District Court’ shall) mean the prin- 
cipal Civil Court of original juris- 
diction of a zillah or district. 

The words *Sudder Court’ shall be deemed to 
include the highest Civil Court of 
appeal in any part of the British 
territories in India not subject to the control and 
superintendence of a Sadder Court. 


Interpretation. 


Number. 


Gender. 


‘ District Court.’ 


‘Sudder Court.’ 


THE OUDH ESTATES ACT. 
Act No. I or 1869. 


PasseED BY THE GovERNOR GENERAL OF INDIA IN 
CoUNcIL. 


(Recewed the assent of the Gorernor General on the 12 


An Act to define the rights of Taluydare and othera in 
certain estates in Oudh, aud lo requlate the succession 
thereto. 


Wuereas, after the re-oceupation of Oudh by the 
British Government in the- year 
Preamble. 
1858, the proprietary right in 
divers estates in that province was, under certain 
conditions, conferred by the British Government 
upon certain taluqdars and others; and whereas 
doubts may arise as to the nature of the rights of 
the said taluqdars and others in’ such estates, and 
as to the course of succession thereto; and whereas 
it is expedient to prevent such doubts, and to regu- 
Jate such course, and to provide for such other mat- 
ters connected there with as are hereiuatter i entioned 3 
It is hereby enacted as follows :— 


L.— Preliminary. 


1. This Act may be cited as 
“The Qudh Estates Act, 1869," 
Act. and shall extend only to the es- 

tates hereinafter referred to. 
2. In this Act, unless there 
clause. be something repugnant in the 
subject or context— 
‘Transfer’ means an alienation 
infer civos; 
‘Will’ means the legal declaration of the inten- 
Will’ Qons of the testator with respect 


Short title. 


‘Transfer.’ 
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to his property affected by this Act, which he 
desires to be carried into effect after his death ; 

‘Codicil’ means an instrument made in relation to 
a will, and explaining, altering, or 
adding to its dispositions: It is 
considered as forming an additional part of the will; 

‘Signed ’ applies to the affixing 

of a mark; 
‘Registered’ means registered according to the 
provisions of the rules relating to 
the registration of assurances for 
the time being in force in Oudh; 

‘Minor’ means any person who shall not have 
completed the age of eighteen 
vears, and ‘minority ’ means the 
status of such person; 
*Taluqdar’ means anv person whose name is 
entered in the first of the lists 
mentioned in section eight; 

‘Grantee’ means any person upon whom the pro- 
prietary right in an estate has 
been conferred by a special grant 

of the British Government, and whose name is en- 
tered in the fifth or sixth of the lists mentioned in 
section eight; 

‘Estate’ means the taluqa or immoveable pro- 
perty acquired or held by a 
taluqdar or grantee in the man- 

ner mentioned in section three, section four, or sec- 
tion five, or the immoveable property conferred by 
a special grant of the British Government upon a 

rantee 5 

‘Heir’ means a person who inherits property 
otherwise than as a widow, under 
the special provisions of this Act; 
and ‘legatee’ means a person to 
whom property is bequeathed under the same pro- 
Visions ; 

Words expressing relationship denote only legiti- 
mate relatives, but apply to chil- 
dren in the womb who are after- 
wards born alive. 


‘ Codicil. ’ 


‘ Signed.’ 


‘ Registered. ’ 


‘Minor.’ 


‘ Minority.’ 


‘Taluqdar.’ 


‘ Heir. ° 
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H1.— Rights and liabilities of Taluqdars and 
Grantees. 


3. Every taluqdar with whom a summary settle- 

sasuquarm to have went of the Government revenue 
heritable and transfer. Was made between the first da 
ee in their of April 1858 and the tenth day 

of October 1859, or to whom, 

before the passing of this Act and subsequently to 
the first day of April 1858, a taluqdari sanad has 
been granted, 

shall be deemed to have thereby acquired a per- 
manent, heritable, and transferable right in the estate 
comprising the villages and lands named in the list 
attached to the agreement or kabulivat executed by 
such taluqdar when such settlement was made, 

or which may have been or may be decreed to him 
by the Court or an officer engaged in making the 
first regular settlement of the province of Oadh, 
such decree not having been appealed from within 
the time limited for appealing against it, or, if 
appealed from, having been affirmed, 

subject to all the conditions affecting the taluq- 

Bubject to certain dar contained in the orders passed 
conditions. by the Governor General of India 
on the tenth and nineteenth davs of October 1859 
and republished in the first schedule hereto annex- 
ed, and subject also to all the conditions contained 
in the sanad under which the estate is heid. 


See Gowri Shunkar vw. Maharajah of Bulrampore, LB, 61. A, 7; 
Shankar Sahat v. Hajuh Aashs Perskad, LAT A, 


4, Every person whose lands the proclamation 

Righta and liabilities «8Sted in Oudh in the month of 
of persons named in March 1858 by order of the 
petra yen Governor General of India spe- 
cially exempted from confiscation, and whose names 
are contained in the second schedule hereto annexed, 
shall be deemed to possess in the lands for which 
such person executed a kabuliyat between the first 
day of April 1858 and the first day of April 1860 
the same right and title which he would have pos- 
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sessed thereto if he had acquired the same in the 
manner mentioned in section three; and he shall he 
deemed to hold the same subject to all the condi- 
tions affecting taluqdars which are referred to in 
the said section, and to bea taluqdar for all the 
purposes of this Act. 

See the Proclamation in cxtenso, infra, p. 490. 

5. Every grantee shall possess the same rights 

Grantoos’ rights and «and be subject to the same con- 
liabilities. ditions in respect of the estate 
comprised in his grant as a taluqdar possesses and 
is subject to, under section three, in respect of his 
estate. 

6. Nothing in sections three, four and five, or in 
of certain re. the said orders, or in any sanad, 
ea shall be deemed to bar a suit for 

redemption, 

(a) where the instrument of mortgage was exe- 
euted on or after the thirteenth day of February 
1844 and fixed no term within which the property 
comprised therein might be redeemed, or 

(4) where the instrument of mortgage fixed a 
term within which the property comprised therein 
might be redeemed, and such term did not expire 
before the thirteenth day of February 1856. 

7. If a taluqdar or grantee, or any heir or 
legatee of a taluqdar or grantee, 
desire that any elephants, jewels, 
arms or other articles of moveable property belong- 
ing to him shall devolve along with his estate, he 
shall tuke an inventory of such articles. Such in- 
ventory shall be signed by him and deposited in the 
office of the Deputy Commissioner of the District 
wherein such estate or the greater part thereof’ is 
situate; and thereupon such of the said articles as 
shall not have been transferred shall (so far as may 
be possible) be used and enjoyed by the person who, 
under or by virtue of this Act, is for the time being 
in actual possession or in receipt of the rents and 
profits of the said estate or the grenter part thereof, 
otherwise than as mortgagee or lessee. 


Heirlooma, 
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HI,— Lists of Talugdars and Grantees. 


8. Within six months after the passing of this 

Preparation of lita Act, the Chief Commissioner of 
of taluqdars = and = Qudh, subject to such instructions 
ean as he may receive from the Gover- 
nor General of India in Council, shall cause to be 
prepared six lists, namely :— 

First.—A list of all persons who are to be consi- 
dered taluqdars within the meaning of this Act; 

Second.—A list of the talnqdars whose estates, 
according to the custom of the family on and hefore 
the thirteenth dav of February 1856, ordinarily 
devolved upon a single heir; 

Third.—A_ list of the taluqdars, not included in 
the second of such lists, to a sanads or grants 
have been or may be given or made by the British 
Government up to the date fixed for the closing of 
such ists, declaring that the succession to the estates 
comprised in such sanads or grants shall thereafter 
be regulated by the rule of primogeniture ; 

Fourth.—A list of the taluqdars to whom the 
provisions of section twenty-three are applicable ; 

Fifth. — A list of the grantees to whom sanads 
or grants have been or may be given or made hy 
the British Government, up to the date fixed for 
the closing of such list, declaring that the succes- 
sion to the estates comprised ino such sanads or 
grants shall thereafter be regulated by the rule of 
primogeniture 5 

Sizth.— A list of the grantees to whom the pro- 
visions of section twenty-three are applicable. 

9. When the lists mentioned in section eight 
shall have been approved by the 
Chief Commissioner of Oudh, 
they shall be published in the Gazette of India, 
After such publication, the first and second of the 
said lists shall not, except in the manner provided 
by section thirty or section thirty-one, as the case 
may be, be liable to any alteration in respect of any 
names entered therein. 


Publication of lists. 
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If, at any meee tlie publication of the said 
ists, it appears to the Governor 
Sopplementary list. General of India in Council that 
the name of any person has been wrongly omitted 
from, or wrongly entered in, any of the said lists, 
the said Governor General in Council may order 
the name to be inserted in the proper list, and such 
name shall be published in the Gazette of India 
in a supplementary list, and such person shall be 
treated in all respects as if his name had been from 
the first inserted in the proper list. 
10. No persons shall be considered taluqdars 
‘ or grantees within the meaning 
one but persons : 

named in lista to be Of this Act other than the per- 
deemed talugdars or sons named in such original or 
3 supplementary lists as aforesaid. 
The Courts shall take judicial notice of the said 
lists and shall regard them as conclusive evidence 
that the persons named therein are such taluqdars 
or grantees. 

A person who has been registered as a taluqdar under this Act, and 
has thoreby acquired a taluqdaree right in the whole property, may, 
nevertheless, have made himaclf trustee of a portion of the beneficial 
interest in lands comprised within the taluqa for another, and be Jiable 
to aceount accordingly—Zhakoor Hurdeo Bur ve Thakoor Jawahir Singh, 


L. BR. 41. A., 178 Seo Shunkur Sahai v. Rajuh Kashi Pershad, vbid, 198 ; 
of Childarce vy. Gevernment of India, ii 


IV.— Powers of Talugdars and Grantees to transfer 
and bequeath. 


11. Subject to the provisions of this Act, and 
Talnqdare and gran- 0 all the conditions under which 
ters may transfer and the estate was conferred by the 
eee British Government, every taluq- 
dar and grantee, and every heir and legatee of 
a taluqdar and grantee, of sound mind and nota 
minor, shall be competent to transfer the whole or 
any portion of lus estate, or of his right and inter- 
est therein, during his lifetime, by sale, exchange, 
mortgage, lease or gift, and to bequeath by his will 
to any person the whole or any portion of such 
estate, right and interest. 
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A married woman may make a bequest under 
this Act of any property which she could alienate 
by her own act durin her life. 

Persons who are feat or dumb or blind are not 
thereby incapacitated for making a transfer or he- 

uest under this Act, if they are able to know what 
dies do by it. 

One who is ordinarily insane may make 2 trans- 
fer or bequest under this Act during an interval in 
which he is of sound mind. 

No person can make a transfer or bequest under 
this Act while he is in such a state of mind, 
whether from drunkenness, or from ilness, or from 
anv other cause, that he does not know what he 
is doing. 

A transfer and a will, or any part of a will, the 
making of which has been caused by fraud or coer- 
cion or by such importunity as takes away the 
free agency of the transferror or testator, is void. 


Compare sa. 46 and 48 of the Indian Succession Act, ante. 


». No transfer or bequest under this Act shall 
be valid whereby the vesting 
of the thing transferred or be- 
queathed may be delaved bevond 
the lifetime of one or more persons living at the 
decease of the transferree or testator and the minor- 
ity of some person who shall be in existence at 
the expiration of that period, and to whom, if he 
attains full age, the thing transferred or bequeathed 
is to belong. 


Rule against perpe- 
tuity. 


Compare s. 1U1 of the Indian Succession Act, 


13. No taluqdar or grantee, and no heir or 
legntee of a taluqdar or grantee, 
shall have power to give or be- 
queath his estate, or anv portion 
thereof, or any interest therein, to any persun pot 
being either— 

(1) a person who, under the provisions of this 
Act, or under tbe ordinary law to which pérsons 
of the donor’s or testator’s tribe and religion are 


| do- 
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subject, would have succeeded to such estate or toa 
portion thereof, or to an interest therein, if such 
taluqdar or grantee, heir or legatee, had died 
intestate, or 

(2) a younger son of the taluqdar or grantee, 
heir or legatee, in case the name of such taluqdar 
or grantee appears in the third or the fifth of the 
lists inentioned in section eight, 

except by an instrument of gift or a will exe- 
cuted and attested, not Jess than three months 
before the death of the donor or testator, in manner 
herein provided in the case of a gift or will, as the 
ase may be, and registered within one month from 
the date of its execution. 


V.— Transfers and Bequests. 


14. If any taluqdar or grantee shall heretofore 

Tranafern and be. lve transferred or bequeathed, 
quoxts to talugdars or oor if any talugqdar or grantee, 
noe ov his heir or legatee, shall here- 
alter transfer or bequeath, the whole or any portion 
of his estate to another taluqdar or grantee, or to 
such younger son as is referred to in section 13, el. 2, 
or to a person who would have succeeded according 
to the provisions of this Act to the estate or to a 
portion thereof if the transferror or testator had died 
without having made the transfer aud intestate, the 
transferree or legatee and his heirs and legatees 
shall have the same rights and powers in regard 
to the property to which he or they may have 
become entitled under or by virtue of such transfer 
or bequest, and shall hold the same subject to the 
same conditions and to the same rules of succession 
as the transferror or testator. 

15. It any taluqdar or grantee shall hereto- 
Tranafers and be. fore have transferred or be- 
uenta to persona outof queathed, or if any taluqdar or 

a eramaaaiiet grantee or his heir or legatee 
shall hereafter transfer or bequeath, to any person 
not being a taluqdar or grantee, the whole or any 
portidn of his estate, and such person would not 
have succeeded according to the provisions of this 
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Act to the estate or to a portion thereof if the 
transferror or testator had died without having made 
the transfer and intestate, the transfer of and suc- 
cession to the property so transferred or bequeathed 
shall be regulated by the rules which would have 
governed the transfer of and succession to such 
propertv if the transferree or legatee had bought 
the same from a person not being a taluqdar or 
grantee. . 

16. No transfer of any estate, or of anv portion 

Tranafers to be in thereof, or of anv interest there. 
writing, signedandat- in, made bv a taluqdar or gvran- 
nner: tee or by bis heir or lesutee 
under the provisions of this Act, shall be valid, un- 
less made by an instrument in writing signed by 
the transferror and attested by two or more wit- 
NESKES. 

17. If anv such transter be made by gift, the gift 

Further requisite to Salt not be valid unless, within 
validity of gifus mwter six months after the execution of 
ee the instrument of gift, the gift 
he followed by delivery by the donor, or his’ res- 
presentative In interest, of possession of the pro- 
perty comprised therein, nor unless the instrument 
shall have been registered within one month from 
the date of its execution. 

18. No taluqdar or grantee, and no heir or 
legatee of a taluqdar or grantee, 
shall have power (o give his 
estate, or any portion thereof 
or interest therein, to religious or charitable uses, 
except by an instrument of gift executed not less 
than three months before his death, and subject to 
the provisions contained in section 17. 


16—18% have no retrospective effect-— Hurpurshad 
»_WB,3 LA. 


8 OF 


VI.— Testamentary Succession. 


19. Sections 49, 50, 51, 54, 55, and 57 to 77 
both inelusive), and sections 82 

w..--. Of Succes- ( ’ ae, 
Act applied to wills 83, 85, and 88 to 98 (both in. 
7 clusive) of the Indian Succes- 
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sion Act (No. X of 1865), shall apply to all wills and 
codicils made by any taluqdar or grantee, or by 
his heir or legatee, under the provisions of thig 
Act, for the purpose of bequeathing to any person 
liis estate, or any portion thereof or any interest 
therein : Provided that marriage shall not revoke 
any such will or codicil : Provided also that no- 
thing herein contained shall affect wills made before 
the passing of this Act. 

In applying the said sections to wills and codicil 
made under this Act, all words hereinbefore defined, 
and occurring in such sections, shall (unless there 
be something repugnant in the subject or context) 
be deemed to have the same meaning as this Act 
has attached to such words respectively. 

20. No taluqdar or grantee, and no heir or 
legatee of a taluqdar or grantee, 
having «a child, parent, brother, 
unmarried sister, or a nephew, 

being the naturally born son of a brother of such 
tnluqdar or grantee, heir or legatee, shall have 
power to bequeath his estate or any part thereof 
or any interest therein exceeding in amount or 
value the sum of two thousand rupees to religious 
or charitable uses, except by a will executed not 
less than three months before his death, and regis- 
tered within one month from the date of its exe- 
cution. 

Compare s. 105 of the Indian Suocession Act, ante. 


Vil.—Intestate Succession. 


21. In the next following section, unless where 
' Bon? ‘doscondanta: there is something enue in 
‘daughter, ‘brother, the context, the words ‘son,’ 
GON ene ‘descendants,’ ‘daughter,’ and 
‘brother’ apply only to najib-ul-tarfatn, and the 
word ‘ widow’ applies only to a woman belonging 
to the ahl-t-bradari of ber deceased husband. 
22. If any taluqdar or grantee ees name 
shall. be inserted in the second, 
ar feats third, or fifth of the lists men- 
and grantee. tioned in section eight, or his 


OUDH ESTATES ACT. 481 


heir or legatee, shall die intestate as to his estate, 
such estate shall descend as follows, viz.:— 

(1.) To the eldest son of such taluqdar or 
grantee, heir or legatee, and his male lineal descend- 
ants, subject to the same conditions and in the 
same manner as the estate was held by the deceased ; 

(2.) Or if such eldest son of such taluqdar or 
wrantee, heir or legatee, shall have died in lis life- 
time, leaving male lineal descendants, then to the 
eldest and every other son of such eldest son suc- 
cessively, according to their respective seniorities, 
and their respective male lineal descendants, subject 
as aforesaid ; 

(3.) Orif such eldest son of such taluqdar or 
erantee, heir or legatee, shall have died in’ his 
father’s lifetime without leaving male lineal descend- 
ants, then to the second and every other son of 
the said taluqdar or grantee, heir or legatee, 
successively, according to their respective seniori- 
ties, and their respective male lineal descendants, 
subject as aforesaid ; 

(4.) Orin default of such son or descendants, 
then to such son (if any) of a daughter of such 
talugdsr or grantee, heir or legatec, as has been 
treated by him in all respects as his own son, and to 
the male lineal descendants of such son, subject as 
aforesaid 3 


Wherever it ia shewn by anfficient evidencn that a talugda.. not baving 
male insue, has eo exceptionally treated the sun of a daughter as to 
give him in the family the place, conseqnencos, and pre-eminence which 
would naturally urlong toa sonif one existed, and would not ordiuarily 
ly conceded to daughter's sun, and has thus indicated an intention that 
the person a: Ctrented shall be his successor, such daughter's son will be 

J to succeed to the taluqdarce estate under the 4th claum of | 
~Pertab Naram Stagh 0. Sabhao Kooer LRAT A, 228, 


(5.) Or io default of such son or descendants, 
then to such person as the said taluqdar or grantee, 
heir or legatee, shall lave adopted by a writing 
executed and attested in manner required in case 
of a will and registered, subject as aforesaid ; 

(6.) Orin default of such adopted son, then to 
the eldest and every other brother of such taluqdar 
or grantee, heir or legatee, successively, according 
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to their —— seniorities, and their respective 
male lineal descendants, subject as aforesaid ; 

(7.) Or in default of any such brother, then to 
the widow of the deceased taluqdar or grantee, heir 
or legatee ; or, if there be more widows than one, to 
the widow first married to such taluqdar or grantee, 
heir or legatee, for her lifetime only ; 

(8.) And upon the death of such widow, then to 
such son as the said widow shall, with the consent in 
writing of her deceased husband, have adopted by a 
writing executed and attested in manner required 
in case of a will and registered, subject as aforesaid; 

(9.) QOron the death of such first married widow, 
and in default of a son adopted by her with such 
consent and in such manner as aforesaid, then to 
the other widow, if any, of such taluqdar or 
grantee, heir or legatee, next in order of marriage, 
for her life, and onthe death of such other widow, 
to a son adopted by her with such consent and in 
such manner as aforesaid; or in default of such 
adopted son, then to the other surviving widows 
according to their respective seniorities as widows, 
for their respective lives, and on their respective 
deaths, to the sons so adopted by them respectively, 
and to the male lineal descendants of such sons 
respectively, subject as aforesaid ; 

(10.) Or in default of any such widow or of 
any son so adopted by her, or of any such descend- 
ant, then to the male lineal descendants, not being 
nazib-ul-tarfain, of such taluqdar or grantee, heir 
or legatee, successively, according to their respective 
seniorities and their respective male lineal descend- 
ints, whether najib-ul-tarfain or not ; 

(11.5 Or iu default of any such descendant, then 
to such persons as would have been entitled to 
succeed to the estate under the ordinary law to 
which persons of the religion and tribe of such 
taluqdar or grantee, beir or legatee, are subject. 

Nothing contained in the former part of this 
section shall be construed to limit the power of 
alienation conferred by section eleven. 

Bee Brij indar Bahadur Singh v. Rance Jankee Keer, L. BR. 5 1. A, 3. 
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23. Except in the cases provided for by section 

_ of sue. twenty-two, the succession to all 

to intestate ts property left by taluqdara and 

" grantees, and their heirs and 

legatees, dying intestate, shall be regulated by 

the ordinary law to which members of the intestate’s 
tribe and religion are subject. 


VITI— Maintenance. 


24. When any taluqdar or grantee, or his heir 
sot ane. «=F: sJegatee, dies leaving bin sur- 
relatives of ta viviny such relatives as are here- 
and grants inafter mentioned, the person 

for the time being in’ the possession of his estate 
or the rents and profits thereof shall be Hable to 
pay to each of such relatives, during his or her life, 
or for such other period asis hercinafter mentioned, 
by twelve egual monthly payments, an annuity in 
accordance with the custom of the country not 
exceeding such amount as is hereinafter mentioned : 
Provided that such relative was at the date of the 
death of the deceased living together with him : 
Provided also that such relative is and continues to be 
without any other adequate means of maintenance. 

If any part of such estate shall have becn trans- 
ferred or bequeathed by the deceased, the person 
for the time being in possession of such part, or of 
the rents and profits thereof, shall be lialne to pay 
proportionate parts of the suid annuities during 
the continuance thereof respectively. 

25. In the case of the grandparents, parenta, and 

Grandparenta, pe Senior widows of the deceased, 

rents, and seuior wi- the maximum amount of the an- 
le nuity shall be as follows :-— 

(a2) where the annual revenue payable to 
Government in respect of the estates is or exceeds 
1,50,000 rupees—a sum not exceeding 6,000 
rupees : 

(6) where such revenue is or excceds 1,900,000 
rupees, but is jess thun 1,50,000 rupees—a sum 
not exceeding 2,400 rupees : 
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(c) where such revenue is or exceeds 50,000 
rupees, but is less than 1,00,000 rupees—a sum 
not exceeding 1,200 rupees : . 

(d) where such revenue is or exceeds 25,000 
rupees, but is less than 50,000 rupees—a sum 
not exceeding 600 rupees : 

(e) where such revenue is or exceeds 15,000 
rupees, but is less than 25,000 rupees—a sum 
not exceeding 360 rupees : 

(f) where such revenue is or exceeds 7,000 
rupees, but is less then 15,000 rupees—a sum 
not exceeding 240 rupees ; and 

(¢) where such revenue is less than 7,000 
rupees—a sum not exceeding 180 rupees. 

In the case of a junior widow of the deceased, 
the maximum amount of the 
annuity shall be one-half of the 
maximum amount to which a senior widow of the 
deceased would be entitled under the former part 
of this section. 

26. In the case of brothers and minor sons 

Brothers and minor Of the deceased, the maximum 
Bons. amount of the annuity shall be 
2 Bum not more than 1,200 rupees. 

In the case of nephews of the deceased, being 
fatherless minors, the maximum 
amount of the annuity shall be 
% sum not more than 600 rupees. 

27. In the case of unmarried daughters of the 

re ee deceased, widows oft his sons 
tors, widows of sons and brothers and his widows not 
and brothers aud in- of his ahl-i-bradari, the maxi- 
ferior widows. : : 

mum amount of the aunuity shall 
be a sum not more than 360 rupees. 

28. Subject tothe provisions hereinbefore con- 

of an. tained, the said annuities shall 
continue, 

(a) in the case of a minor son or a minor 
nephew, till he ceases tu be a minor ; 

(6) in the case of a daughter or widow, till she 
voluntarily leaves the household of the heir or 
jegatee of the deceased, or would, according to the 


Junior widows. 


Nephewsa. 


OUDH ESTATES ACT. 485 


custom of the country, cease to be entitled to 
maintenance, and 


(c) in all other cases, till the annuitant dies. 
LX.— Miscellaneous. 


29. Every Muhammadan taluqdar, grantee, heir 
or tlegatee, and every widow 
em- of a Muhammadan taluqdar or 

grantee, heir or legatec, with the 
consent In writing of ler deceased husband, shall, 
for the purposes of this Act, have power to adopt 
ason whenever, if he or she were a Hindu, he or 
she might adopt a son. 

Such power shall be exercisable only by writing 
executed and attested in manner required by sec- 
tion nineteen in case of a will and registered. 

30. Any taluqdar or grantee whose name has 

. been entered in the third or tifth 
on eeration of rules of the lists mentioned in section 
in canen of taluqdam eight, or his heir or legnatee, may, 
aud grantem nained in at any time hereafter, present to 

the Clief Comaiixsioner of Oudh 
a declaration in writing, executed and registered in 
the manner required by this Act for the execution 
and registration of an instrument of gift, that he is 
desirous that the suecession to his estate shall, in 
case of his intestacy, cease to be regulated in the 
manner described in section twenty-two, and that 
it shall in future be regulated by the ordinary law 
to which members of his tribe and religion are sub- 
ject. 

On receiving such declaration, the said Chief 
Commissioner shall cause to be inserted the name 
of such taluqdar or grantee, heir or legatee, in the 
fourth or sixth (as the case may be) of the lists 
mentioned in section eight, and shall cause a note 
thereof to be made in the proper place in the third 
or fifth (as the case may be) of the said lists, and 
the succession to such estate shall thenceforward, 
in case of intestacy, be regulated in the manner 
provided by section twenty-three. 


powered to adopt. 
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31. Any taluqdar or grantee, heir or legatee, 

Revorter to ordinary May, at any time hereafter, pre- 
law of succession. gent to the Chief Commissioner 
of Oudh a declaration in writing, executed and re. 
gistered in the manner required by this Act for the 
execution and registration of instruments of gift, 
that he is desirous that his estate should in future 
be held subject to the ordinary law of succession 
to which members of his tribe and religion are 
subject. 

On receiving such declaration, the Chief Commis- 
sioner shall cause a note thereof to be made in the 
proper places in each of the lists mentioned in sec- 
tion eight in which the name of such taluqdar or 
grantee, heir or legatee, has been entered, ani 
thenceforward none of the provisions of this Act 
shall apply to such estate, which shall thencefor- 
ward he held subject in all respects to the ordinary 
law of succession to which members of his tribe 
and religion are subject. 

82. Nothing hereinbefore contained shall affect 

Saving of rights of any right which the creditors of 
viele any person making a transfer or 
bequest under the provisions of this Act would 
have possessed as against the property comprised in 
such transfer or bequest if this Act had not been 
passed. 

33. And whereas bodies of taluqdars have in 

Awards as to com. Several cases made awards res- 
pensation and mainten- pecting the provision to be made 
sats for certain relatives of taluqdars, 
and itis expedient to render such awards legally 
enforceable,—it is hereby further enacted that every 
such award shall, if approved by the Financial 
Commissiouer of Oudh and tiled in his Court within 
six mouths after the passing of this Act, be enforce- 
able as if a Court of competent jurisdiction had 
passed judgment according to the award anda 
decree had followed upon such judgment. 
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First ScHEDULE. 
(See Section 3.) 


From C. Beapon, Faq., Secretary to the Government of India, 


Department, to C.J. Wixartetn, Eag., Chief Commissioner of Oudh, 
—(No. 6268, dated 10th October, 


Tam directed by the Governor-General in Couneil to 
No. 1091, daged the acknowledve the receipt of your Se- 


{urd une: eretary's letters note in the margin, 
No. 1377, dated the relative to the taluqdari settlement 
Mth July, of Oudh. 
2. His Excellency in Couneil, agreeing with you as to tho 


expediency of removing all doubts as to the ‘intention of 
the Government to maintain the taluqdars in possesion of 
the talugas for which they have been permitted to engage, 
ix pleased to declare that every taluqdar with whom a 
surminary settlement has been made since the re-cccupa- 
tion of the province, has thereby acquired a permanent 
hereditary and transferable proprietary right, ces, in the 
tuluqa for which he has engaged, inclading the perpetual 
privilege of engaging with the Government for the reve- 
nue of the taluga. 

3. This rivht. is, however, eonceded, Kbject to any 
measure Which the Government may think proper to tako 
for the purpose of protecting the inferior zamindars and 
village occupants from extertion, and of upholding their 
rights in the soil in subordination to the taluqdars. 

4. The Governor-General in Couneil desires that you 
will have ready, by His Exeelleney’s arrival at Lucknow, 
alist of the taluqdars upon whom a permanent proprictary 
right has now been conferred » and that you wall prepare 

to be issued to these taluqdars at that time. The 

will be given by, and will run in the name of, the 
Chief Commissioner, acting under the authority of the 
Governor-General, 

5. Tam directed to add that, as reyards zamindars and 
others, not being taluqdars, with whom a sumtmary settle- 
ment has been made, the orders conveyed in the Jimitation 
Circular, No. 31 of the 28th of January, 1559, must not 
be strictly observed. Opportunity must be allowed at the 
next settlement to all disappointed claimants t» bring for- 
ward their claims, and all such claims must be heard and 
disposed of in the usual manner. 
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i. 


From C. BBapon, Esq., Secretary to the Government of India, Foreign 
Department, with the Governor-General, to the Chief Commissioner 
of Oudh,—(No. 23, dated 19th October, 1859.) 


I am directed by His Excellency the Governor-General to 
acknowledge the receipt of your demi-official letterof the 15th 
instant, enclosing a form of sanad to be given to the taluq- 
dars of Oudh, Sivan them a full and permanent pro- 
py right in the talugas for which they have severally 

een permitted to engage at the summary settlement. 

2, This form of sanad is generally approved, and a 
revised copy, with some few alterations, 1s herewith en- 
closed for adoption and for careful translation into the 
Hindustani language, in which the sanads will be prepared. 

3. The sanads declare that while, on the one hand, the 
Government has conferred on the taluqdars and on their 
heirs for ever the full proprietary right in their respective 
estates, subject only to the payment of the annual revenue 
that may be imposed froin time to time, and to certain 
conditions of loyalty and good service, on the other hand, 
all persons holding an interest in the land under the taluq- 
dars will be secured in the possession of the subordinate 
rights which they have heretofore at he 

4. The meaning of this is that, when a regular settle- 
ment of the province is made, wherever it is found that 
zainindars or other persons have held an interest in the 
svil intermediate between the ryot and the taluqdar, the 
amount or proportion payable by the intermediate holder 
to the taluqdar, and the net jama finally payable by the 
taluqdar to the Government, will be fixed and recorded 
after careful and detailed survey and inquiry into each 
case, and will remain unchanged during the currency of 
the settlement, the taluqdar being, of course, free to im- 
prove his income and the value of his property by the 
reclamation of waste lands (unless in cases where usage 
has given the liberty of reclamation to the zamindar), and 
by other measures of which he will receive the full benetit 
atthe end of the settlement. Where leases (pattas) are 
given to the subordinate zamindars, they will be given by 
the taluqdar, not by the Government. 

5. This being the position in which the taluqdars will 
be placed, they cannot, with any show of reason, complain 
if the Government takes effectual steps to re-establish and 
inaintain in subordination to them the former rights, as 
those existed in 1855, of other persons whose connexion 
with the soil is in many cases more intimate and more 
ancient than theirs ; and it is obvious that the only effectual 
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gpg which the Government can extend to these inferior 
olders, is to define and record their righta and to limit 
the demand of the taluqdar as against such person during 
the currency of the settlement to the amount fixed by the 
Government aa the basis of its own revenue demand. 

6. What the duration of the settlement shall be, and 
what proportion of the rent shall be allowed in each case 
to zamindars and taluqdars, are questions to be determined 
at the time of settlement. 

The Governor-General agrees in your observation that it 
is a bad principle to create two classes of recognized pro- 
prietors in one estate, and it is likely to lead to the aliena- 
tion of a larger proportion of the land-revenue than if 
there were only one such class. But whilst the taluqdari 
tenure, notwithstanding this drawback, is about to be 
recognized and re-established, because it is consonant with 
the feelings and traditions of the whole people of Oudb, 
the zamindari tenure intermediate between the tenures of 
the taluqdar and the ryot is not a now creation, anid it 
is a tenure which, in the opinion of the Governor-General, 
must be protected. 


SECOND SCHEDULE 
(See Section 4.) 


(1)—-Drig Bejay Singh, Rajah of Balrampore. 
(2)-—Rao Hardeo Baksh Singh, of Katiari. 
(3)---Kashi Parshad, Taluqdar of Sissendi 
(4)—Jhabba Singh, Zamindar of Gopal Khera. 
(5)—Chandan Lal, Zamindar of Moraun (Baiswara). 
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LORD CANNING’S PROCLAMATION OF 
15tTa MARCH, 1858. 


Tre Army of His Excellency the Commander- 
in-Chief is in possession of Lucknow, and the city 
lies at the mercy of the British Government, whose 
authority it has for nine months rebelliously defied 
and resisted. 

This resistance, began by a mutinous soldiery, 
has found support from the inhabitants of the city 
and of the province of Oudh at large. Many who 
owed their prosperity to the British Government, 
as well as those who believed themselves aggrieved 
by it, have joined in this bad cause, and have 
ranged themselves with tle enemies of the State. 

They have been guilty of a great crime, and 
have subjected themselves to a just retribution. 

The capital of their country is now once more 
in the hands of the British troops. 

From this day it will be held by force which 
nothing can withstand, and the authority of the 
Goverument will be carried into every corner of 
the province. 

The time, then, has come at which the Right 
Hon’ble the Governor-General of India deems it 
right to make known the mode in which the British 
Government will deal with the taluqdars, chiefs, 
landholders, of Oudh, and their followers. 

The first care of the Governor-General will be 
to reward those who have been steadfast in their 
allegiance at a time when the authority of the 
Government was partially overborne, and who have 
proved this by the support and assistance which 
they have given to British officers. 

Therefore, the Right Hon’ble the Governor- 
General hereby declares, that Drig Bejay Sing, 
Rajah of Balrampur, Kulwant Sing, Rajal of Pud 
naba, Rao Hurdeo Bux Sing, of Katiari, Kashii- 
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parshad, taluqdar of Sissendi, Jahar Sing, zemin- 
dar of Gopal Khan, and Chaude Lal, zemindar of 
Maurawan (Baiswara), are henceforward the sole 
lereditary proprietors of the laud which they held 
when Oudh came under British rule, subject only 
to such moderate assessment as may be imposed 
upon them, and that these loyal men will be further 
rewarded in such manner and to sucl: extent as, 
upon consideration of their merits and their position, 
the Governor-General shall determine. 


[See Iurpurshad v. Shen Dyal, 1. R, 31. A., 259, an to the effect 
of this paragraph of the Proclamation ] 


A proportionate measure of reward and honor, 
according to their deserts, will be conferred upon 
others in whose favour like claims may be estab- 
lished to the satisfaction of the Government. 

The Governor-General further proclaims to the 
people of Oudh, that, with above-mentioned excep- 
tions, the proprietary right in the soil of the pro- 
vince is confiscated to the British Government, 
which will dispose of that right in such manner as 
to it may seem fitting. 

To those taluqdars, chiefs, landholders, with 
their followers, who shall make immediate submis- 
sion to the Chief Commissioner of Oudh, surrender- 
ing their arms, and obeving his orders, the Right 
Hon'ble the Governor-General promises that their 
lives and honor shall be safe, provided tuat their 
hands are not stained with English blood murder- 
ously shed. Lut as regards any further indulgence 
which may be extended to them, and the condidue 
in which they may hereafter be placed, they must 
throw themselves upon the justice and mercy of the 
British Government. 

To those amongst them who shall promptly 
come forward and give to the Chief Commissioner 
their support in the restoration of peace and order, 
this jadulpencs will be large, and the Governor- 
General will be ready to view liberally the claims 
which they may thus acquire to a restitution of 
their former righits. 
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ABATE— 


suit under Act All of 1855, on death of either party, not liable 
to, p. 456. 


ABATEMENT — 
of general legacies, p. 290. 
no privilege from, on account of wife or child, p. 290. 
where asseta are sufficient to pay debts, specific legacies not 
subject to, p. 291. 
of specific legacies among themeelres, p. 292. 
legacies which are treated an general for purpose of, p. 202. 
valuation of annuity in case of, pp. 193, 194. 
when on deficiency of assets, specific legates takes without, p. 171. 
of legacy of annuity, p. 193. 


ACCOUNT 
to be exhibited within six months from grant of probate, &e, 
pp. 282, 358. 


ACCOUNTS 
to be kept by Adminiatrator-General, p. 420. 
of Administrator-General, audit of, pp, 430 — 432. 


ACCRUATI, 
of representation to surviving executors, pp 214— 329. 


ACCUMULATION— 
direction for, when valid, p. 132. 
rule in England as to, p. 133, 
eflect of direction for, p 132. 
terw allowed for, how computed, p. 134. 


ACKNOWLEDGMENT — 
by testator, what in sufficient, pp. 46, 47. 
of signature made for him by another, p. 48 
not caused by subsequent provision for legatee, p. 196. 


ACTS— 
Act XIX of 1841, curators appointed ander, pp. 468, 
Act XII of 1858, pp. 276, 356, 455, 456. 
preamble, p. 455. 
enables executors to sue and be sued for wrongs committed in 
lifetime of deceased, p. 455. 
limitation of suite under. pp. 455, 456. 
Act XII of 1855, pp. 276, 356, 457—459. 
"preamble, p. 457. 
suit for compensation under, fur loss to family by death of 
person by actionable wrong, p. 457. 
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ACTS—(continued). 
Act XIII of 1855—conid. 
not more than one suit to be bronght under, within twelve 
months, p. 458. 
claim for loss to estate under, pr. 458. 
articulars to be stated in plaint under, p. 458. 
interpretation-clause, p. 459. 
suit under, by whom brought, p. 457. 
—— for whose benefit, p. 457. 
—- within what time, p. 458. 
—- may include claim for loss to estate, p. 458. 
money recovered under, when to be deemed part of the assets, 
. 458. 
plding in suit for, to state what particulars, p. 458. 
construction of, p. 459. 
definitions under, p. 459. 
Act XXXIV of 1858, p. 234. 
Act XXXAV of 1858, 8. 9, p. 234. 
Act XL of 1858, p. 253. 
8. 26, p. 3. 
majority under, p. 3. 
Act XII of 1859, p. 285. 
Act XXVII of 1860 (Certificate Act), pp 460—470. 
preamble, p. 460. 
partial repeal of, by Act XALV of 1867, 9 2, p. 460. 
extent of, p, 460. 
to whom applicable since Act XALV of 1867, p. 460. 
native Christians not entitled to certificate under, p. 460. 
persons exempted from, p. 460. 
debts when not recoverable without certificate under, p. 461. 
who is a ‘debtor’ within meaning of, p. 461. 
who is entitled to certificate under, pp. 461, 462, 463. 
existence of debts whether necessary to grant of certificate 
under, p. 463, 
certificate under, superseded by grant under Act V of 1881, 
pp. $75, 463. 
eflect of certificate under, p. 463, 
security when taken under, p. 464. 
no appeal under, from order as to security, p. 464. 
local extent of certificate under, p. 465. [ete., p 465. 
certificate under, when assets consist of Government securities, 
appointment of trustees under, in case of disputed successiun, 
p. 465. 
appropriation under, if assets being Government securities 
are not settled within two years, p. 466. 
how far repealed by Act V of 1881, pp. 375, 467, 468. 
protection of certain payments under, notwithstanding pro- 
bate or letters, p. 467. 
saves grants of probate and letters, p. 469. 
extension of certificate under, p. 470. 
does not apply to British subjects, p. 470. 
interpretation of, p. 470. 
certificate under, superseded by probate or administration 
under Act V of 1881, p. 375. 
efiect of certificate under, pp. 207, 214. 
repeal of portions of, p. 375. 
See Cantiricara. 
Act XLV of 1860— 
chap. x, p. 253. 
chap. xi, p. 262. 
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ACTS— (continued). 
Act XVII of 1864— 
a. 32, pp. 302, 368. fumler, p. 422. 
Administrater-General may be appointed Oficial ‘Trustee 
Act XXI of 1865, 8. 8, p. 23. 
Act XXIV of 1867— 
partially repeals Act XXVII of 1860, p. 460. 
repealed, p, 408. 
Act [ of 186s, 9. 2, p. 2. 
Act IV of 1869, «. 22, p. 18, 
Act AIX of 1669 repealed, p. 408. 
Act V of 1870 repealed so far as it relates to the Adusiuistrater- 
General, p. 408. 
Act VIL of 1870, p. 258. 
amendment of, pp. 443-447. 
Act XXI of 1870, 8. 6, pp. 3, 6. 
Act If of 1874— 
a. b4, p. 216. 
8.15, pp. 223, 224, 
8.17, p. 218, 
s. 20, p. 222. 
s. 64, p. 254. 
power of Government under, to make rules fur custuly of 
assels, p. 436. 
a for remittauce of inoney, p, 456. 
—— for guidance of Administrater-General, p. 436. 
proviso in, as to existing ruies, p. 436. 
publication of new rules under, P- 437, 
orders of Court under, to be equivalent to decrees, p. 437. 
fulne evidence in peoceedinge under, po $57, {4aa, 
asacts unclaimed fur 15 years, how dealt with under, pp. 637, 
unless Adminiwtrator-General authonzed by Miltary Secre- 
tary or Committee of Adjurtment, not required to take 
adininmtration of estate of soldiers or officers, p. 430. 
saving of provisions of Presidency Pohou aa to petty estates, 
}’- 440. 
amendmenta in, made by Act VI of 1881, pp. 452, p. 484. 
Act ITD of 1874, p. 6. 
object and effect of, p. 7. 
See Manaiep Woman's Proresty Act. 
Act XV of 1874, p. 234. 
Act IX of 1875— 
computation of age under, p. 3. 
s. 2, age ot majority under, p. 3. 
See Minonitr. 
a. 4, p. 3. 
Act XIII of 1875, pp. 441 —447. 
a. 2 does nut apply to grants to Administrater-General, p. 441. 
amends Court bees Act, VII of 1670, pp. 443 — 447, 
os. IGA to 18 apply us certificate under Act XL of 1858 ur 
Act XX of 1864, p, 447. 
Act III of 1877, ss. 27, 42—46, p. 270. 
Act X of 1877— 
6. 44, rule (4), p. 275. 
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Act XV of 1677— 
s. 20, p. 226. 
8. 28, p. 287. 
ached. 1i, art. 20, p. 456. 
art 33, p. 456. 
——— art. 137, p. 309. 
amended by Act V of 1881, p. 377. 
Act V of 1881— 
raving -clause in, pp. 374-5. 
does not validate any testamentary disposition otherwise invalid, 
p. 374. 
or any disposition otherwise invalid, p. 375. 
does not deprive any person of right of insintenance, p. 375. 
does not aflect rights, duties, etc., of Administrator-General, 
p. 375. 
all probates and letters of administrations in case of persous ex- 
empted from Succession Act to be granted under, p. 375. 
een of portion of Act XXVII of 1860 by, p. 375, 
grant of probate or administration under, to supersede certificate 
under Act XAVIL of 1860, or Reg. (Bom.) VILL of 1827, 
_ 375. 
Gai Court Fees Act, 1870, p. 376. 
nmnends Hindu Wills Act, 1870, p. 376. 
validates grants of probate and administration made in British 
Burtmab, p. 376. 
umenda Limitation Aet, XV of 1877, p. 377. 
grant under, supersedes certificate under Act X XVII of 1860, 
pp. 375, 463. 
See Pronats ann ADMINIsTRATION ACT. 
Act Vi of 1881, pp. 448—451. 
See Distaict Devecatss Acr. 








ADEMPTION, p. 173—182. 

explanation of, p. 173. 

arives from supposed alteration of intention of testator, p. 174. 

demonstrative leyacy not subject to, p. 175. 

of specific bequest of right to receive something from third party, 

175. 

of legacy of debt by payment, p. 175. 

pro tanto by testator’s receipt of part of thing apecifically 
bequeathed, p. 176. 

pro tunto by testator's receipt of portion of entire fund specifically 
bequeathed, p. 176. 

where portion of a fund ts specifically bequeathed to one legatee 
and a legacy charged on same fund to another, p. 176. 

where stock specifically bequeathed does not exist, p. 177. 

where stuck spevifically bequeathed exists in part only, p. 177. 

doea not arise by removal for temporary purpuse of goods speci- 
fically bequeathed, deacribed as in a certain place, p. 178. 

when removal of thing bequeathed does not constitute, p. 178. 

in case of a bequest of a valuable to be received frum a third 
person, p. 179. 

does not arise in case of a thing specifically bequeathed which is 
changed by operation of law, p. 180. 

or where subject ie changed without testator's knowledge, p. 181. 

or where stock specifically bequeathed is lent to third persun, 
on conditivn that it shall be replaced, p. 181. 

or where stock specifically bequeathed is sold but replaced, p. 

nut caused by subsequent provision fue legatecs, p. 196. 
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ADJUSTMENT, COMMITTRE OF— 
under Regimental Debts Act, power of, pp. 381-388. 
—— disposal of surplus by, p. 362. 
—— remittance of surplus by, p. $82. 


ADMINISTRATION, LETTERS OF— 
grant of, pp. 206—227. 
with authenticated copy of will proved abroad, p. 208. 
te whom granted, pp. 208-9. 
right of legatee eatablished by probate or, p. 214. 
may not be granted to a minor or lunatic, p. 216, 
may not be granted under Succession Act to a married woman 
without consent of husband, p. 216. 
may be granted to aliens or insolventa, p, 217, 
sole administration under, prefeered to joint. p. 217. 
ne to property of intestate catablished only through grant 
of, p. 298. 
Seti adininiatrator as from death of testator, p. 218, 
what acts of administration not validated by grant of, p. 218. 
grant of, where executor has not renounced, p 219, 
citation of executors before grant of, p. 219. 
grant of, on failure of executor to accept or renounce within 
time limited, p. 220. 
grant of, to universal or residuary legatee, p. 221. 
right of representative of residaary legate to, p 222, 
grant of, where there is nu executor, residuary legatee, 
r. QB. 
euler in which connections by marriage or consanguinity are 
entitled to, p, 224. 
to witow, p. 224. 
grounds for excluding widow from, p. 224. ; 
persons associated with widow in, p. 224. 
rant of, where there is no widow or widow excladed, p. 225, 
kindred of equal degree equally ended to, p. 225. 
granted alike to relations of whale and half-bload, p. 20, 
right of widower to, in reapect of wife's extate, pp, 226. 
grant of, to creditor, p. 226. 
where deceasod left property in British India, p. £27. 
Lumiven Gaeawte or, pp. 227-246. 
grants of, limited in duration, pp. 227—~ 220, 
grant of, until will is produced, p. 230. 
grant of, for use and benefit of others having right, pp. 230—235, 
with will annexed to attorney of absent executer, p. 230, 
attorney of absent executur must be within jurisdiction t> obtain, 
p. 230. 
with will annexed to attorney of absent person, who, if present, 
wo: jd be entited ta, pp. 231, 232. 
to attorney of absent person entitled ia case of intestacy, p. 232. 
Duassa Mimoniry, p. 232. 
grant of, until will is produced, p. 230. 
yrant of, to legal guardian, pp. 232-8. 
until one of several minor guardians or residuary legatees attains 
majority, p. 233. 
for use and benefit of lanatic, yas habeus, pp. 233, 234. 
*- committee of lunatic oa jie by furesga Court, p. 
bile, when granted, p.  — 
om & _ cs as 
with will annexed limited to particu rpose, p. : 
limited Ww property ia which a corsug has a beneficial 
pp. 236, 237. 
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ADMINISTRATION, LETTERS OF —(continued). 
limited to a suit, p. 237.. 
limited to purpose of becoming a party to a suit to be brought 
against administrator, p. 238. 
limited to collection and preservation of deceased’s estate, p. 239. 
a? colligenda bona, when granted, p. 239. 
limited to sale of ship, to protection of cargo, &c., p. 240. 
grant of, to one not ordinarily entitled, pp. 240—242. 
cases in which persons not ordinarily entitled have been granted, 
pp. 241, 242. 
Gaant or, with [Excerrion, p. 243, 
Or THE nest on Ca:rerorum, p. 243. 
of effects unndministered, or de bonta non, p, 244. 
roles as to grants off de bonis non, p, 245. 
mistuke in grant of, how rectified, p. 245, 
when limited grant has expired, p. 245. 
supplemental or cessate grant of, p. 945. 
supplemental grant of, when made, pp. 245, 246. 
pendente lle ceases on determination of suit, p. 246. 
ulteration in wrants of, p. 246. 
what errors tiay be rectified in grants of, p. 246. 
with will annexed, procedure where codicil is discovered after 
grant of, p. 247, 
revocation of grant of, p. 247. 
revocation of letters of, which bave beeu lost, p. 249. 
costs on revocation of, p, 250. 
Practice in Graxtise anp Revokina, pp. 241 —272 
jurisdiction of District Judge in granting or revoking, p. 251. 
vrant of, where contested, p. 251, 
jurisdiction of Delegates as te granting, p. 251, 
powers of Digtrict Judge us to, p. 252. 
rroceediogs of District Judge as to, p. 253. 
District Judge to protect property before grant of, p. 254. 
grant of, where deceased's property or his fixed place of residence 
within jurisdiction of Court, pp, 244, 255. 
grant of, where testator resided outside jurisdiction, p. 255, 
limited to property within jurisdiction, p. 255. 
conclusiveness of, p. 255. 
granted by High Court, extent and eflect of, p. 256. 
duty on grant of, p. 258. 
certificate to be granted by High Court on granting, p. 258. 
conchimiveness of application for, if properly made and verified, 
P. 258. 
form aud contents of petition for, p. 260, 
application for, ta have effect throughout British India, p. 260. 
petition for, to be sigued and verified, p. 261. 
punishment for making false averment or declaration in petition 
for, p. 262. 
examination of petitioner for, p. 262. 
Caveat aGAnat, p. 264, 
form of caveat against, p. 264, 
when not to be granted by District Delegate, p. 265. 
procedure in contentious causes, p. 266. 
procedure where District Delegate thinks grant of, should be 
refused, p. 266. 
impounding of petition and other documents on applicatiun for 
». 266. 
sail of, to be under seal, p. 267. 
from of grant of, p. 267. 
——: "to be given on grant of, p. 
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ADMINISTRATION, LETTERS OF —; 
not to be granted until 14 days after intestate’s death, p. 2 
with will annexed may be granted after 7 days froin testator's 
death, p. 249. 
on grant of, with will annexed, original will to be filed, p. 209. 
grantee of, to have power to sue, &c., until revocation, p, 270. 
grantee of, to be representative of deceased, p. 270. 
eflect of rewoeation of, on paymenta made to adainiatrator, p. 271 
concurrent jurisdiction of High Court and District Jadge as to, 
». 272. 
gel of District Jndge aa to, not final, p. 272. 
appeal from order of District Judge as to, p. 272. 
expenses of, when paid, p. 284, 
granted by Supreme Courts to Eeclesiation! Regiatrars to have same 
effect as if granted to Administrator-General, p. 4] 
right of Administrator-General to, after perio | ira p. ais. 
—— before creditor, non-universal legatee, or friend, po ad. 
petition for, by Adininistrater-General, po 3b, 
when Adaninistrator-Geeneral may be directed to apply for, oo 4s. 
when granted to next-of-hin, during proceedings by Adunnint 
General, po a’. 
grant of, to Administrator-General on default of security by 
of-kin, po 41s. 
pant of, to Administrator-General limited to dealing with 
under Regimental Debts Act, po 40K. 
effect of erant of, to Adadaistrator-General, po 41d. 
granted to Adiuinistrater-General, alter revocation to be the 
to hinve been verdable, pp. db), 
adjustment Of courtefees on letters of, My. 443 —— 447. 
L-fee on cortifivate of, pp 445-347 
sem Act Voor ISsl, Gaost or Letters or, pp 327—59, 
-, to whem granted. po sg. 


-dimited vrants of, pp. 45 -- 340, 
~arantof, te maried women, p. 390 
- for use and benefit of other haviog right, pp dbd—-O06 
+, for special purposes, pp. S360 35u. 
rants of, with excepuion, p. dog 
- of the rest, po 33d 
-, de bonis aon, pp. 330, 340, 
alteration snd revocation off pp. 340, SAL. 
+) prectiee in granting of revoking, pp. S41— 355. 
, Courtinty refuse to grant, po bo5, 
», to supersede certificate under Act NAXVIL of (860, or Haan 
my VEEL at S27. p. d74 
of arante ofp an Drite<d: Burinal po 876 
my, wrantoot, supersedes certificate under Act MAVEE of 
Ppp. 403 --467. 
md when required under Succession Act, po 2 
—— when required under Probate Act, p. 352, 
—— form of, p. 205. 
——— whois required to give, p. 268, 
amigument of, pp. 208, 269. 
ADMINISTRATOR — 
whe tan, p. 3. 
when or by whom apprainted, p. 5 
rowers anil offiee of, the saine as thoag of exeentor, p. 4. 
[eal representative of deceased for all purposes, |) 
ag of properts in, p. 2 





sole, preferred to joint, p. 217. : . 

title of, bp. 318, 19. | 

acte of, when validated by grant of letters to, p. 218. 

charge of commission by, except in case of Administrator-General, 
illegal, pp. 435-6. 

Dosing Minoziry, p. 282. 

when attorney of absent person may be, pp. 230-282, 

pendente lite, powers of, p. 235. 

——- when appointed, p. 235. 

For Spsciau Purposgs, pp. 236—~-242. 

for purpose of suit, power of, pp. 237-8, 

absence of, from province, p. 238. 

appointed during absence of executor, payment to, p. 289. 

ad colligenda bona, p. 239. 

when person not ordinarily entitled may be appointed, pp. 240, 241. 

Powggrs or, pp. 275—281. 

inay sue in respect of what causes, p. 275. 

survival to, of all demands and rights in favour of or against de- 
ceased, p. 276, 

power of, to dispose of deceased's property, p. 276. 

mortgage by, p. 277. 

dealings with, pp. 277-8-9. 

title of, p. 277. 

purchase by, of deceased's property, p. 279. 

where there are more than ove, powers of, exercisable by one, 
pp. 278, 280. 

where there are more than one, powers of all survive, p. 280. 

powers of, as to effects unadministered, p. 281. 

during minority, powers of, p. 281. 

married executrix under Succession Act bas same powers as ordi- 
nary, p. 281. 

Durizs or, pp. 281—292. 

duties, ns to deceased's funeral, p. 281. 

to exhibit inventory and account, p. 282. 

neglect of, to file inventory or account, p. 282. 

to collect property and debts with reasonable diligence, p. 283, 

whether liable for assets accidentally lost, p. 283. 

carrying on trade by, p. 284. 

payment of funeral expenses by, p. 284. 

w——=e Of administration expenses by, p. 284. 

———= of wages by, p. 285. 

—— of barred debt bys p. 287. 

pleading of limitation by, p. 287. 

when not bound to pay legacies without indemnity, p. 289. 

improper sale by, p. 312. 

liability of, for devastation, pp. 311—314. 

—— of, for negligence, pp. 312, 313. 

———— of, for investing in improper securities, p. 313. 

ome Of, for improperly carrying on business, pp. 313, 314. 

transfer of interest of, to Administratar-General, p. 423. 

under Regimental Debts Act, duties of, pp. 389, 390. 

not peying full court-fee on letters of administration within six 
mouths after discovery of under-payment, p. 446. 

power of, to sue and be sued under Act Xf of 1875, p. 455. 

may sue and be sued in respect of certain wrongs committed in 
lifetime of deceased, p. 455, 

may bring suit for compensation for death by actionable wrong 
wider Act AIL! of 1875, p. 457. 
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under Act V of 1881, grant of lettore $27—338. 
ane Character and *) PP 


erty of, p. 397. 
atcha va i ¢ of Court to dispose of propert 356 
oun PE o ) OONSER ' ‘ 
—— duties of, Seng oa ; : ae meer 
sarees ment of w servants, etc., by, p. : 
carabus of Gob by, p. 360. a 
ability of, for devastatoin, pp, 373-4. 


ADMINISTRA TOR-GENERAL— 

designation of, p. 410. 

appointment of, p. 410. 

suspension and removal of, p. 410. 

qualification of any future, p. 410, 

continuance of existing, p. 410. 

not an officer of High Court, p. 411. 

probates, etc., granted to Ecclesiastical Registrars to have same 
effect as if ted to, p. all, 

not to be Ecclesiastical Registrar, p. 411. 

cannot bold any office without sanction of Government, p. aut, 

may be appointed Official Truster, p. 411, 

may be appointed Receiver of High Court, p. 42}. 

penalty against trading by, P: 411. 

security on appointment to be given by, p. 412. 

sureties on appyintment for, p. 412. 

not required to give security on grant of administration, p. 412. 

not required to take vath, p. 412. 

verification of petition by, p. 412. 

appointment of officiating, p. 413. 

rights, powers, and duties of, pp. 413—430. 

aaving uf rights, &c., of, p 413 

entitled to letters of adininistration unless granted to next-ofe 
kin, p. 415, 

entitled to administration in preference tw creditor, non-universal 
legatee, or friend, p. 414. 

when administration of estates of persons other than Hindus, ete., 
is to be by, p. 414. 

petition by, for administration, p, 415. (p 413. 

may be directed tu np for administration, if asset. in’ danger, 

enjoined to collect and bold asset« when in danger, pp. 416, 417, 

commission of, under a. 18 of Act ED of 1874, yp. 407. 

probate to Se granted tu executor appearing in the course of 
proceedings taken by, p. 417. 

costs of, when probate or administrations granted to executor or 
next-of-kin, pp. 417. 

gtant to, when executor or next-of-kin does not appear or docs 
not give security, p. $18. 

in certain cases to secure and distribute effects of suldiers, p. 418. 

grauts to, limited to dealing with assets in accurdauce with Kegi- 
mental Debts Act, p. 418. 

not precluded from applying for letters within one month fron 
death, p. 419. 

effect of probate or letters granted to, p. 419. 

after revocation, letters of sdministration to, to be deemed void- 

able, p. 419. 

validity of payments made by, priur to revocation of administra- 
tion, p. 420. 

recall of administration granted to, p. 420. 
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ADMINISTRATOR-GENERAL — (continued). 
time within which administration granted to, may be recalled or 
revoked, pp. 420, 421. 
costs of, In respect of administration revoked, p. 421. 
distribution of assets by, p. 421. 
letters of administration to be granted in name of office of, 
p. 422. 
authority given by letters of administration to, p. 422. 
grant of probate to, as executor by virtue of office, p. 423. 
transfer by private executor or adininistrator of iuterest to, p. 423. 
vesting of estates, &c., in successor of, p. 424. 
suits by and against, p. 424. 
to sue and be sued in name of his office, p. 424. 
suit by or against, not to abate by death, &e., of, p. 425. 
not personally liable for costs of suit by or against predecessor, 
p. 425. 
creditors’ snits against, p. 425. 
grant of certifierte by, pp. 426—428. 
in whut case certificate may be granted by, p. 426. 
not to grant certificate in case of money in Government Savings 
Bank, p. 426 
not to grant certifieate when probate or administration has been 
token out, p. 426. 
grant of certificate to creditors by, p. 426. 
not bound to grant certificate unless satisfied of claimant's title, Xc., 
1 427, 
right of executor against holder of certificate from, p. 428. 
rivht of creditor against assets in hands of holder of certificate 
from, p. 428. 
not bound to take out administration on account of effects in res- 
peet of which certificate granted, p. 428. 
fee for certifiente by, p. 428. 
expenses of establishment of, p. 428. 
nevounta nnd schedules to be kept by, p 429. 
restriction under Regimental Debts Act on interposition of, p. 389. 
duties of, under Regimental Debts Act, pp. 389, 390, 
rights of, anved by Hindu Wills Act, p. 323. 
rights, duties, and privileges of, saved by Act V of 1881, p. 375, 
e. 2of Act NUL of 1875 does not apply to grants to, p. 441. 
Committee of Adjustment empowered to deliver effects to, 
p. 382, 
commission of, pp. 433— 436. 
—— in case property of officers and soldiers dying, p. 433. 
ome in case of property coming inte his bauds after Administrator- 
General's Act, }865, p. 433. 
a~——- how payable, p. 434, 
omen retained to be deemed a distribution, p. 454. 
may be raised and again reduced, pp. 432-5. 
in nsacts beyond Presidency, p. 435, 
when payable, Governor-General to decide, p. 437, 
ho commission to be charged by executor or administrator other 
than, p. 435. 
not affected by Indian Succession Act or Iudian Company's Act, 
. 440. 
ey of Government to make rules for guidance of, p. 436. 
power of, to examine on oath, p. 437, 
assets unclaimed in hands of, for 15 years, how disposed of, pp. 437-8. 


District Judge in certain case te take charge of assets, aud report 
tu p. 439. 
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ADMINISTRATOR-GENERAL'S ACT, IL OF 1874, pp. 
title, p 408. 
local extent of, p. 408. 
repeal of other Acts by, p. 408. 
saves things done under furmer Acta, p. 408. ; 
interpretation-clause in, pp. 408— 410. 
ADMINISTRA'TOR-GENERAL'S ACT, IX OF 1881, pp. 452—454. 
amends Act I] of 1874, pp. 452-454. 
saves letters and certificates alrendy granted, p, 454, 
ADMINISTRATOR DURING MINORTPY— 
of, pp. 2a2, 2sd. 
ADMINISTRATOR WETTE WILL ANNEX ED— 
provisions in Act Vo of 188l as to executor apply to, p S74, 
ADMINISTRATREX— ° 
powers of marcied, p. 281. 
ADOPTION— 
law of, not affected by Hindu Wills Act, p. 32), 
under Oudh Estates Act, p. 485. 
ADVANCEMENT — 
of children not to be brought into hotchpot on distribution of ine 
testate'’s estate, po dL, 
rule in Kngland as to, p. 32. 
ADVOCATE — 
opinion of, as to forcign law, p. 10. 
AGE— ee 
person net necessarily incapacitated from making a will by reason 
of old, p. 37. 
AJMERE— 
under Act ID of 1874 included in Presidency of Bengal, p. 409. 
ALIEN — 
capacity of, to make wills, pp. 33-4. 
“ALL THE REST "— 
construction of, in will, p. a1. 
ALTERATION — 
eflect of, after execution of unprivileged will, pp 63, G4, 64. 
presumed to have been made after execution of will, p. G4. 
ALTERATION IN WILL— 
presumptions as to, pp. G1—64, 
qgidence of expert as to, p. 65, 
ALTERNATIVE BEQUEST, p. 96, 
construction of, pp. 96-7-8. 
AMBASSADOR 
does not acquire new domicile in country to which he ia accresited, 
p. 15. 
AMBIGUITY— 
adinissilility of extrinsic evidence in case of latent, p. 77. 
extrinsic evidence inadmissible in case of patent, p. 78. 
AMBIGUOUS CLAUSE IN WILL— 
construction of, p. 82. 
ANDAMAN AND NICOBAR ISLANDS— 
under Act Ll of 1874 included iu Presidency of Bengal, p. 
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ANNUITANT— 
apportionment of annuity on death of, p. 298. 


ANNUITIES— | 
beqnest of, pp, 190-194. 
created by will, payable for life only, p. 190. 
period of vesting where money is bequeathed to purchase, p. 192. 
abntement of legacy of, p. 193. 
valuation of annuities in case of abatement, pp. 198, 194. 
legacy of, to be paid before residunry gift, p. 194. 
mode of ascertaining value of, p. 292. 
payment and apportionment of, pp. 297, 298. 
commencement of, when no time fixed by will, p. 297. 
when payment is to be quarterly or monthly, p. 297. 
“ payable quarterly or monthly,” when first payable, p. 297. 
apportionment of, where annuitant dies, p. 298. 
procedure where no fund is charged with or appropriated to, p. 299. 
appropriation of particular fund to, p 299. 
interest payable on sum to be invested to produce, p. 306. 
under Act V of 1881, payment and apportionment of, pp. 364-5. 


ANNULMENT OF PROBATE, &c.— 
for just cause, pp. 245—250, 310, 311. 
ANTE-NUPTIAL SET'TLEMENT— 
marriage between a person domiciled and a person not domiciled 
in British india gives no righta in property not comprised in, 


p. 33. 


APPEAL— 
does not lie from order as to sccurity under Act XXVII of 1860, 


p. 464. 
does not lie from order refusing application to recall certificate 


under Act XXVIL of 1860, p. 465. 
from orders of District Judge under Succession Act, p. 272. 


APPEARANCH— 
of objector to oppose cause in contention, p. 350. 


APPLICATION FOR PROBATE OR ADMINISTRATION— 
See ADMINISTRATION; PRonarteE. 


APPOINTMENT— 

definition of power of, p. 57. 

will made under power of, when not revoked by marriage, p. 57. 

execution of power of, by general bequest, pp. 88-9. 

me gift to objects of power on improper exercise of power 
of, p. 90. 

implied gift to objects of a power in default of, p. 90. 

gift under power of, to objects not within the line of perpetuities, 
p. 91. 

property under power of, but not appointed, passes under residuary 
bequest, p. 112. 


APPORTIONMENT 
of annuties, pp. 297-298, 364-365. 


ASSAM— 
jurisdiction in granting or revoking probate or letters of adminis- 


hors in Judicial Commissioner or Judge of the District, 
p- s 

not included in definition of ‘ Province’ in Act X of 1865, p. 3. 
not within definition of * Province’ under Probate Act, p. 325. 
under Act Il of 1874 incladed in Presidency of Bengal, p. 409. 
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ASSAULT— 
actiona for, do not survive, pp. 276, 356. 
ASSEN T— 
of executor to legacy, pp. 295 —297. 
effect of, of executor to legacy, p. 294. 
effect of conditional, to legacy, p. 295. 
of executor may be express or implied, p. 294. 
of executor to his own legacy, p. 295. 
of executor gives effect to legacy from teetator’s death, p. 296. 
under Act V of 1881, by executur to legacy, pp. 362—364. 
ASSETS — 
creditor may follow. p. 307. 
distribution of, p. 307, 
, by Administrator-General, p. 421. 
a specific legacy not liable to abate with general legacies on defi. 
eency of, po 171. 
money recovered under Act XIE] of 1855 when deemed part of, 
p. 458. 
under Regimental Debts Act, money not to be, in place where re- 
mitted to, p. 390. 
what, under Act IL of 1874, p, 430. 
power under Act II of 1674 of Government to make rule for 
custady of, p 435. 
beyond Presidency, casnunission of Admninistrator-General on, 
» 435. 
ae lin hands of Administrator-General for 15 years how 





a 


under Act V of 185), notice of distribution of, pp. 371, 372. 
ASSIGNMENT OF ADMINISTRATION-BOND, pp 269, 353. 
ATTESTATION — 

under Act Vooof ISS of probate or leters of administration, 

pp 340, 341. 
ATTESTATION-CLAUSE— 

form of, p. 39. 

ATTESTATION OF WILL, pp. 45— 49. 

by mark whether sufficient, p. 45. 

roust be by twooor nore wilneases, p. 45. 


by witnesses to be in preseuce of testator, p. $5. 
testator must be conscious at time of, p. 46. 


of privileged wiil, pp. 53-4-5., 

of obliterations, interlineations, and otber alterations in will, p. 64. 
ATTESTING WITNESS — 

effect of gift to, p, 55. 

not disqualified by interest or by being executor, p. 56. 
ATTORNEY 

of absent executor, p. 334. 
AUDIT 

of Administrator-General’s accounts, pp. 430—432. 
AUDI TORS— 

of Administrator-General's accounts, appointment, duties, &c., of, 

pp. 430—432. 
reference by, and proceedings of, p. 
costs of reference, &c., by, p. 432. 
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BENEFICIARIES— 
may take out limited administration, pp. 236, 237, 337, 


BENGAL, PRWSIDENCY OF— 
definition of, under Act II of 1874, pp. 408-9. 


BEQUEST — 

to ‘ heirs,’ p. 92. 

to ‘right heirs,’ p. 92. 

to ‘relations,’ p. 92. 

to ‘family,’ pp. 92, 93, 94, 101. 

to ‘nearest relations,’ pp. 92, 93. 

to ‘kindred,’ p. 92. 

to ‘nearest of kin,’ pp. 92, 94. 

to ‘ next-of-kin,’ pp. 92, 94. 

to ‘friends and relations,’ p. 92. 

to ‘ friends or relations,’ ‘ near relations,’ p, 92. 

to ‘poor relations,’ p. 93. 

to relations by blood or marriage, p. 93. 

to representatives of particular person, p. 94. 

to ‘legal dal pace and pp. 94-5. 

to ‘personal representatives,’ pp. 94-5. 

to ‘executor or administrator,” pp. 94-5. 

to children * begotten’ or ‘to be beyvotten,’ p. 122. 

to testator’s child or lineal descendant does not lapse by death in 
testator’s lifetime, p, 118. 

to religious or charitable uses, p. 134. 

to lineal descendant of testator'is vested, p. 119. 

to legnatees in shares, pp. 116, 117. 

to A for benefit of 2 does not lapse by A's death in testator's life- 
time, p- 119. 

to A and on failure of the prior bequest to B, p. 152. 

to an executor, pp. 162-63. 

to a class under general description only, p. 100. 

to n class some of whom come into existerce between death of 
testator or time when gift takes eflect, pp. 120, 121, 122. 

to a described class, survivorship in case ot, p. 120. 

to a contingent class, p. 143. 

to a class on a contingency, p. 143. 

to auch of certain persons as shall be surviving at some period not 
specified, p. 146. 

to several persons in succession, if specific, to be retained in ori- 
ginal form, p. 169. 

to several persons in succession, if not specific, to be suld and 
invested, p. 170. 

to a class some of whom may come under rules in as. 100 and 101 
of Act X of 1865, p. 128. 

to a person with wird added describing a class, p. 98. 

to person by particular description who is not in existence at 
testator's death, p- 123. 

to person not in existence at testatar's death, pp. 123, 124, 125, 

to person not in existence at testator’s death subject to prior 
bequest when void, p. 124. 

to two — jomtly dues not lapse by death of one before testa- 
tor, p. ‘ 


to are effect on failure in particular manner of prior bequest, 
p. 153. 
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to take effect on failure of bequest void under as. 100, 101, and 
102, p. 131. 

to take effect on failure of prior void bequest, p. 13}. 

deferred by reason of prior bequest, p. 123. 

deferred otherwise than by prior bequest, p. 123. 

lapse of, how excluded, pp. 113, 114. 

under Hindu law to class of persona some of whom sre not in 
existence at testator’s death, p. 124. 

without words of limitauon gives legatee whulo interest of testator, 
p. 95. 

in alternative to another person or class of persons, p. 96. 

inconsistent with earlier gift to prevail, p. 44. 

when voit for uncertainty, p. 65. 

of specific thing to same person twice, p. 107, 

of same amount or quantity twice Co same person, p. 107. 

of two legacies of unequal amounts (wies to sate person, p. 108. 

of two legacies, one by will and other by cadicil, of unequal or 
equal amounts to sane person, p. 108. 

second bequest when substitutional tu former, p. 108. 

when cumulative, p 108. 

vesting of, when payment or possession is postponed, p. 136. 

Intention against vesting of, not to be tuferred, p 137, 

when vested in possess, po 13S, 

when vested tn interest bat not in possession, p. 138, 

presumption in favour of vesting it reuduary, p. 139, 

date af veeting of, when contingent upon speciied uncertain 
event, p 139, 

on athamog particular age with income meanwhile, p. 139. 

whether discretion to apply interest will cause veating cf, p- 142. 

acceptance of onergua, 1435, 

when legatee inuy accept one bequest or refuse another, p. M46. 

contingent upon a speeshed uncertain event, nu tine being men. 
tioned fur ite Gecurrence, po ddd 

upon impossible condition woul, p 14é. 

upon diegal or rmmoral condition void. p bay 

substantial comphance with condition precedent sufficient fur 
vesting of, p. 14%. 

conditional upon degatee marrying with consent, p, 150. 

eter on happening or net happemnoy of a specified uncertain 
event, p AS. 

with condition am terrorem, po lod, 

when condition of ultemor, mast be strictly fulfilled, p. 155. 

npon condition subacquent, poo135. 

paynble at tsar on marnaye with consent, p. 156. 

not affected by invalidity of ulterior, p. 156. 

condition to cease in case a specified uncertain event shall happen 
or not happen, p. 157. 

where condition of, is rendered impossible by legates, p. 154 

on condition rendered imposible by fraud of legatee, pp. 1I8-%. 

with direcuon as to mode of enjoyment of absulute interest piven, 


» 160, 
effect of nonperformance of condition of, from ignorance, p. 159. 
with directions as to application or enjoyment, pp. 159— 362. 
effect of direction as to enjoyment of, when given 

» 159. 
oof Fandl for purposes some of which cannot be fulfilled, p. 161. 
whetber absolute, » questiun of coustructiun, p. ~~” 
of land is specific, p. 165, 
residuary, of land specific, p. 165. 
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BEQUEST- _ 
of all testater’s personal estates not specific, p. 
of sum certain where stocks, &c, in which it is invested are des. 
cribed, p. 167. 
of stock where testator had at date of will an equal or greater 
amount of stock of same kind, p. 167. 
of money to be paid after disposal of part of testator’s property is 
not specific, p. 168. 
of articles enumerated not specific, p. 169. 
if specific, does not abate with general legacies, p. 171. 
payable out of property, real or personal, is demonstrative, p. 172. 
of demonstrative legacy how paid, pp. 171—73. 
ademption of specific bequest to receivers of right to something 
from third person, p. 175. 
of a valuable to be received from a third person, ademption of, 
» 179. 
re of payment of, where portion of fund is specifically be- 
queathed to one legatee and n legaey charged on same fund to 
another, and the testator having received part of fund, there is a 
deficiency of assets, p. 176. 
of specific stock is adeemed if stock docs not exist, p. 177. 
of specific stock when adeemed pro tanto, p. 177. 
of things described in general terms, p. 188. 
of interest or produce of fund, p. 188. 
of income of lund, p. 189. 
of produce of fund how distinguished from simple gift of annuity, 
» 190. 
caymient of liabilities in respect of subject of, pp. 182—188. 
subject to pledge or hen not to be exonerated by executor, p. 182. 
completion of testator'’s title to subject of, p. 185. 
exoncration from land-revenue or rent when immoveable property 
is the subject of, p. 186. 
of annuities, pp. 190—194. 
of annuity payable out of proceeds of property, vesting of, p. 192. 
of annuity, vesting of, where money is to be invested to purchase 
annuity, p. E92. 
of annuity, abatement of, pp. 193-4. 
not adeemed by subaequent provision for legatee, p. 196. 
doctrine of election when applicable to, pp. 196 —204. 
confirmation of, by act of leyatee, p. 203. 
wresumption from enjoyment for two years, of, p. 203. 
Ly Oudh taluqduars, pp. 476—478. 
See Lyeacy. 


BLANK— 
eflect of gift in, p. 79. 


BLANKS— 
effect of. in will, p. 39. 
after concluding words of will do not invalidate will, p. 45. 


in will, presumptiun as Ww, p. 65. 


BLIND PERSON— : 
capacity of, to make a will, p. 36.” 


BOARD AND LODGING— 
fur oue wonth before death payable befure debts, pp. 28 4, 359. 


‘BOMBAY PRESIDENCY '— 
under Act IL of i674 includes what, p. 409. 
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BOND— 
to be given by administrator, pp. 268, 352. 
to nee y executor under Act V of 188), if Jadge so di 
p. 352. 
whether execator liable ander Succession Act to give, p. 268. 


BRITISH INDIA—~— 
_ extent of, for purposes of Act X of 1865, p. 3. 


BRITISH BURMAH— 
validation of grant of probate or administration in, p, 376. 
under Act II of 1874 included ia Presidency of Bengal, p. 409. 


BROTHERS AND SISTERS— 
preferred to grand-parents though in aame degree, p. 31. 


BUDDHIST — . 
Lindau Wills Act applies to wills of, p. 320. 


BURDEN OF PROOF— 


where will is impeached for want of capacity of teatnter, o 34, 


BURMAH, BRITISH — 
under Act TD of 1874 included in Presidency of Bengal, p 400. 
validation of grants of probate of aduiunisteation in, p. 376. 
BURNING ~— 
when amounting te revoertion of will, p. 62. 
revocation of will by, po aa 


CAPACTLTY TO MAKE A WILL, p. 33. 
what is meant by, p. 37. 
CAVEAT — 
who may enter, p. 263, 
what lodged, p. 264. 
procedare upon flan of, po 264, 
form of, pp. 264. 38y, 
ne proceeding to be taken after filing of, without notice tas 
pp. 264, 350, 
eflect of entering, po 264. 
to be supported by affidavit, p. 265. 
CAVEATOR 
entitled to notice of proceedings, pp. 264, 330. 
CERTIFICATE — 
grant of, by Admiuistrator-General, p, $26. 
pot te be granted where probate or adininistration is tukes out, 
p. 426. 
bot to be vranted in respect of money in Government savings 
bank, p 426. 
to creditors, pr. 426. 
Adiwinistrator-General not bound to grant, unless satisfied of claim- 
ant’s claim, Ac., p, 427. 
copy of, with receipt annexed to be sufficient discharge, p. 427. 
right of executor againat bolder of, p. 424. 
Adwministrater-General not bound to adininister eflects in respect 
of winch he bas given, p. 428. 
fee for, p. 428. 


CERTIFICATE UNDER ACT XXVIT OF 1860, pp. 460—4670. 
native Christians not entitled to, p. 460. 
where no probate or administration, no debt recoverable without, 
p. 461. 
bow obtained, p. 461. 
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CERTIFICATE UNDER ACT XXVII OF 
application for, p. 461. 
procedure on application for, pp. 461, 462, 
who is entitled to, pp. 461—463. 
whether granted to collect share in debt, p. 462. 
how far conclusive, p. 463. 
whether Court will grant joint, p. 463. 
superseded by grant of probate or administration, p. 463 
effect of, p. 463. 
security may be taken from grantee of, p. 464. 
may be suspended, p. 464. 
annulment of, p. 464. 
recovery of debt under, p. 461. 
title to, pp. 461-62-63, 
discretion of Court as to granting of, p. 462. 
spiritual hrather ar distal. — 41 “* - to, p. 462, 


Act V of 


Siw acre 
does not determine heirship, p. 463. 
does not preclude suit to contest validity of will, p. 463. 
suspension of, p. 464. 
grant of fresh, p. 464. 
no appeal from order as to security on grant of, p. 464. 
no appeal from order refusing to recall, p. 465. 
Jocal extent of power given by, p. 445. 
where assets consist of Government securities, &c., p. 465. 
ayment under certificate void by reason of previous, p. 466. 
in case of Hindus, &c., void after probate or letters, p. 466. 
constitutes holder of, legal representutive, p. 465. 
in case of Goverument securities and shares, p. 465. 
payment under, void by reason of previous, p. 467. 
in respect of property of deceased Hindu, &c., void, after grant of 
probate or letters, p. 467. 
ntontion of certain payments after grant of probate or letters, 


security on extension of, p. 470. 
payment under, when proteoted notwithstanding probate or letters, 


p. 467. 
when granted by British representatives in foreign States, 


See Act XXVIII or 1860. 
VDER ACT XXVIL OF 1860, OR REG. . BOM.) 


superseded by probate or administration under Act V of 1881, 
p. 375. 
CERTIFICATE OF PROBATE OR ADMINISTRATION — 
eranted by High Court to be accompanied by inventery, pp. 


CERTIFICATE OF ADMINISTRATION — 
court-feea on, pp. 443—7, 
‘CHATTELS'— 
conatraction of, in will, p. 81. 


‘CHILD — = 
proad facie means legitimate child, p. 104. 


‘ CHILDREN '— 
when interpreted as inclading illegitimate children, pp 105-0-7, 


CHARITABLE BEQUESTS— 
when valid, Pp 134—36. 
under Oudh Estates Act, p. 480. 


CHARITABLE USES— 
what are, p. 134-5, 


CHRISTIANS— 
being natives, whether subject to Succession Act, p. 315. 
CHRISTIANS, NATIVE— 
not entitled to certificate under Act XXVIT of 1860, p. 460. 
CITATION— 
to be issned before grant to any legutee other than universal of 
residuary, p. 223. 
befure grant of administration where executor lua not renouneed, 
p. 219. 
person having prior title to grant entitled to, p. 223, 
when returnable in Caleutta, p. 223, 
to come in and seo proceedings, p, 262. 
publication of, p. 262. 


CLASS— 

bequest to a person with words added describing, p. 8, 

conatruction of gift to, pp, 120-122. 

gift to, under power of appointment, p. M1. 

gift to, some of whom may come within rules ina 100 and 10 of 
Act X of 1665, p. 2s. 

gift to, under general description only, p. 100. 

how and when ascertained. po 122. 

opening oul of, pp b2s-4. 

survivorship in case of be guest to a deseribed, py 140, 

will to speak from teatator's death as to poft to, pas 


CODICIL— 
definition of, p. 4. 
effect of will bemg republished by, p. 4 
forms additional pact of will, p. 4. 
how revoked, p. 65, 
Low executed and revoked, p. 4. 
Incerporation of ducuments by, p. 4. 
leaater under will does uot lose legacy by atteating codicil con. 
firming will, p 55. 
not included im word ‘will: " in rules to s, SBof Act X of 1965, 
. 108, 
or will not revoked under Hindu Wills Act by marriage, p. 321. 
republication of will by, p. 41. 
revocation of will not a revocation of, p. 4. 
whether dependent on will, p. 4 
whether revocation of will also revocation of subsequent, p. 51. 
CODICILS AND WILLS, pp. 33—42. 
COERCION — 
actual violence not sufficient to conatitute, p. 41. 
imaginary terrors may atieunt to, p. 41. 
what amount of, necessary to avoid will, p. 41. 
will obtained by, is void, p. 40. 


COLLATERAL CONSANGUINITY — 
defined, ‘p. 20. 


512 INDEX. i 


COMMISSION— ' ee : 

of Administrator-General under 8.15 of Act IT of 1874, pp. 417, 
4338—436. 

in case of property of officers and soldiers dying on service, p. 438. 

in case of property coming into his hands after Administrator- 
Generals Act, 1865, p. 433. 

“what expenser, etc., covered by, pp. 438-4. 

how payable, p. 434. 

retained to be deemed a distribution, p. 434. 

may be raised and again reduced, pp. 484-5. 

on assets beyond Presidency, p. 435. | 

not to be charged by executor or administrator other than Ad- 
miniatrator-General, pp. 435-6. 

when payable, p. 437. — 

set of private firms taking out letters of administration ille- 
gal, p. 436. 

power of Governor-General to decide when commission of Admi- 
ministrator-General shall be payable, p. 436. 

not required to take administration to estates of soldiers or officers 
unless authorized, p. 439. 


COMMITTEE OF ADJUSTMENT— 
under Regimental Debts Act, powers and duties of, pp. 381—383. 
disposal of surplus by, p. 882. 
may deliver effects to Administrator-General, p. 382. 
remittance of surplus, p. 382. 
periens of surplus by, where death occurs in India or elsewliere, 
p. 382. 
COMPANY OR ASSOCIATION— 
included in ‘person,’ p. 2. 


COMPENSATION— 
for loss to family by actionable wrong, pp. 457—459. 
who mny bring suit for, p. 457, 
suit for, to be instituted within twelve months, p. 458. 
auit for, barred by compromise in lifetime of deceased, p. 458. 
how calculated, p. 458. 
suit for, under Act XILL of 1855 must be brought within ao year, 
p. 458. 
under Act XIII of 1855, only one suit will lie for, p. 458. 
claim for loss to estate may be added to suit for, under Act XIII 
of 1855, p. 458. 
suit for, in vase of death of person by actionable wrong to be in 
name of executor, administrator or representative, p 457. 
o—— to be for benefit of wife, husband, and parent or child, p. 457. 
how apportioned, pp. 457-8. 
juriadiction in suits for, under Act XIII of 1855, p. 458. 
CONCLUSIVENESS 
of probate or lettera, pp. 256-7, 344. 
CONCURRENT JURISDICTION 
of High Court, pp. 272, 355. 
CONDITION — 
if impossible, or illegal, or immoral, avoids bequest, p. 148. 
CONDITION PRECEDENT— 
performance of, within specified time when hindered by fraud, 
p. 158-9. ; 
Po pee of legacy sufficient if substantially complied with, 
pp. 149, 150. 
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CONDITION SUBSEQUENT— 
ss distinguished from condition t, p. 
of, when prevented by fraud, pp. 


CONDITIONAL ASSENT 
* of executor tu legacy, pp. 295, 363. 


CONDITIONAL BEQUESTS, pp. 
if condition impossible, void, p. 148, 
if condition illegal, or Jcaaieak void, p. 149. 
tu take effect if condition precedent substantially complied with, 
pp. 149, 150. 

tu take effect on failure in particular manner of prior bequest, 
p. 123. 

over, on happening or not happeuing of « specified uncertain event, 
p. 153. 

eflect of ignorance of condition of, p. 159. 

when condition of, must be strictly fulfilled, p. 155. 

condition to cease in case a specified uncectaia event asball oe 
sual not happen, p. 157. 

where legatee renders condition impoasible, p 158. 

perfurmance of condition ie bindered fruad, pp. 158-9 


CONFIRMATION 
Of will by codicil, p. 67. 


CONSANGUINITY, pp. 19—23. 
defined, p. 19. 
collateral, p. 20. 
lineal, p. 20 
method of computing degrees of collateral, p. 20. 


CONSTRUCTION — 
of ‘children, p. 1On, 
af ° grandelildren,’ p. FO}. 
of Suephews’ and ‘meces! p. 101.9 
of ‘cousins, * first cousins, and ‘cousins-german,' ye Sot. 
of ‘first cousins ouce removed,” p. LOT. 
of ‘second Cousins, p. 102, 
of ‘issue,’ p. TOT, 
of sissuc lawfully begotten, p. 102, 
of * descendants, p TOE. 
of words expressive of collateral relatonabip, p. 
of words denoting relationship, p. 103. 


CONSTRUCTION OF ACT XALTTLOF 1855, p. 459. 


CONSTRUCTION OF WILL— 
where there are two bequests lo same person, pp. 
CONSUL - 
dves not acquire newsdomicile in country to which he is accredited, 
p. 15. 
CONTENTION — 
what, pp. 265, 360. 
cases where none, inay be dealt with by Delegate, pp. 255, 344. 


CONTENTIOUS CASES— 
procedure in, p. 270. 
CON TEXT— 
words omitted in will from, p. 74, 
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CONTINGENT BEQUESTS, pp. 144—48. 


to snch of certain persons as shall be surviving at some period not 
specified, p. 146. 

transfer of, to residuary legatee, p. 300. 

upon specified uncertain event, no time being mentioned for its 
occurrence, p. 144. 


CONTINGENT LIABILITIES 
of testator, pp. 289, 360. 


CONTINGENT WILL— 
what, p. 4. 
whether valid, pp. 38-39. 


CONVERSION — 
when to be made by executor, p. 301, 
interest when payable until, p. 301. 


COORG — 

under Act IT of 1874 included in Presidency of Madras, p. 409. 
COrY— 

authenticnted, of will proved abroad, pp. 208, 327. 

probate of, where original will exists, pp. 229, 334. 


CORPORATION 
may be appointed executor, p, 208. 
COSTS — 
of obtaining administration, payment of, to Administrator-General, 
after revoention, p. 420, 
of probate where Htivation has been caused by testator, p 264. 
successor not personally Tible for costs of suit by or against 
deceased Administratur-General, p, 425. 
COURT-FER— 
on probates, letters of administration, and certificates of adminis- 
tration, pp. 443--7. 
COURT-FPEES ACT, VIT OF 1870— 
amendment of, by Act MILL of 1875, pp. 443 —447. 
schedule 1, clauses TT and 12, amended by Act V of 1881, p. 376. 
schedule i, clause 11, p. 258. 
COURT QF WARDS-- ‘ 
when minor legatee is ward of, pp. 302, 368. 
COURT 'PRANSLATOR-- 
when person other than, may verify translation, pp. 260, 346. 
COUSINS-- 
who are, p 22. 
who are first, p. 22. 
who are second, po 22. 
who are first, once removed, p. 22. 
COLSINS GERMAN— 
who are, p. 22. 
“CREATE ANY INTEREST *-- 
of, under Hinda Wills Act, pp. 127-8, 322-3. 
“Tue Pi 
CREDITOR— 
administering under Regimental Debts Act not entitled to claim 
property, p 3a. 
grant of adusinistration to, pp. 226-7. 
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not entitled to administration where debt ia barred, p. 

legacy to, pp. 195-6. 

primd facie, entitled to legacy as well as debt, p. 195. 

English law as to legacies, p. 195, 

may calf upon legatee to refund within what time, p. 

paid under a, 283 of Succession Act not te participate ia i: 
able property excent ou marshalling, p. 288, 

may apply for révocation of probate, p 250. 

rigit of, to follow assets, pp. 307, 422. 

right of. against asaets in hands uf baider of certificate fiom Admi- 
nistrator-General, p. a28. 

right of, under Act Vo of 1881, to call apun fegatee to refund, 
p. 372. 


CREDITORS — 


for, on distribution of assets, p 


lding decrees against Adisinistiator-Genetul to be paid 
with other, Yr, $25 
of certificate by Adminiatrator-General to, py 426, 
oC ayhte of, under Oudlr Estates Net, po 406 


capacity of a convicted, to maiko iw wall, po 34. 
WN — 

tuking upon intestacy, takes subjret to debts, pos 
when property of intestate devolves upon. po 2d, 


wep Act NEX of 

a foom eNeCrepsiuy cer 
CUSTODY OF ASSETS — 

pawee tieder Act ff af I57 4 of Crovernment tis thake rules fur, p. 438. 


CY PRES DOW CTRINE 


DAMAGES - 
tor fows oceastoned by death, how apportioned ander Act NED of 
1835. ie a7 ek. 
hiow eafeulatedd, P. 45%, 
suit fer p 457-8 
siut for, te be brought witha b2 months, po 45m, 
hottore chan ope suit will lie for, p. 44m 
DEAF PERSON — 
capacity of, to roake a will, po 36. 
DEATH — 
cotnpensation to farmihtes for does catinerdd by, pp. 407-459. 
gift made tn contemplation of, po 203. 


will to speak from testator's, p. 867, 
DEATHBED BEQUEST, p 134. 
DEBT — 


crethtor entitied to legacy as well as, p. 

legacy of, adeemed by payinent, p. 175, 

payinent of, by admiusetrator, or executor, pp 284, 202, 360. 

payment of, where deceased bad nut Britiah Podian dumicile, 
pp. 257-2 
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payment of interest on legacy bequeathed in satisfaction of debt, 
p. 304. 

recovery of, ander Certificate Act, p. 461. 

when ‘vexatiously withheld’ within meaning of Act XXVIII of 
1860, p. 461. 


DEBTOR— 
probate, ete., couclusive against, pp. 256, 257, 344. 
who is, within meaning of Act XXVII of 1860, p. 461. 


DEBTS— 
constrnction of term, in will, p. 82. 
priority of, in India, pp 284, 292. 
win Kogland, p. 288. 
to be pnid hehive eacivs, p. 289. 
Unnwr Reoimentat Dears Act, pp. 380—387, 
——— order of payment of, p. 380. 
a——— disposal of surplus after payinent of, p. 380. 
—— where death occurs in United Kingdon, p 280. 
——— questions as to, when to be determined by Secretary of 
State, ete., p. 3x0. 
—— payment of, out of residue, pp. 386-7. 


DECEASED PERSON — 
succession to immoveable aN ee in British India of, to be rean- 
Inted by law of British Dudia, p. 8 
succession to moveable property of, to be regulated by law of 
netle, p. 8. 


DECEASED RESIDUARY LEGATEE— 
right of representative of, fo adininistration, pp 222, 331. 
as to contents of loat will when admissible in evidence, p. 63. 


DECLARATIONS— 
of officers and soldiors, p. 388, 
when adinissible as tu contents of will, p 


actions for, du not survive, pp. 276, 356. 
DEFAULT OF APPOIN'TMENT— 
implied yilt to objects of power on, p. 90. 
DEFUNITION ~ 
of demonstrative legacy, p. 171. 
of specific legacy, pp. 63. 
DEFINITIONS — 
under Succession Act, pp. 2—5. 
under Probate Act, pp. 325 — 326. 
under Act ALID of 1855, p. 459. 
DELEGATES— 
appointment of, in non-contentions cases, p. 251. 
form and contents of petition for probate or administration to, 
Pp. 259—260. 
not to grant probate or administration in contentious cases, p. 265, 
in non-contentivns cases, may trausmit statement wo District Judge, 
pr. 265. 
jurisdiction of, p. 255. 
when required not to grant probate or administration, p. 265. 


DELEGATES (DISTRICT) ACT, VI OF 1881, pp. 448—451, 
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DELIVERY — 
of legacies by executors, pp. 296, 297, 364. 


DELUSIONS - 
on part of testator, will when invalidated by, p. 35. 


DEMONSTRATIVE LEGACY, pp. 17'—173, 
ahates only with general legacies, p. 1753. 
definition of, p 171 
does not fail although pacticular fand feom which pavable is not in 
existence, po VT2. 
does not carry income ur interest from testator's death, p. 173. 
how distinvaishet from a specific legacy, p. 177, 
Jewacy pavable ont of property, real or persanal, isa, po 172. 
net subject to ademption, po V7 
order of parmwent of, when payable out of fund specilically be- 
queathed, p. 173. 
rights of legates of, p. 201, 
DEPENDENT RELATIVE REVOCATION OF WILLS— 
doctrine ae to, pp. 61-2 
doctrine of, applies incase of abbreviation and iaterlinestion, p. 65. 
DERIVATIVE EXECUTOR, See Exacuror, 
DESCENT — 
among Parsis, pp. 316—319. 
DESCRIBED CLASS— 
survivorship in case of bequest to, p. 120. 
DESCRIPTION — 
of property in will to refer to death of tentator, pp. ad —7. 
of saatrperet af will, rejection of erroneotss partiealars ti, p. 7d. 
When part of, may not be rejected as erroncuns, p. 76. 
DESTROYING — 
revocaGen of will by, pp. 58, 63. 
DESTRUCTION — 
revocation of will by, p. 60. 
DEVASTAVIT— 
by co-executor, p. 31, 
lability of executor or administrator for, pp, 311-304. 
—— under Act Vo of 168) fer, pp 37S —4. 
DEVOLUTION — 
of property in case of intestacy, p 24, 
DILIGENCE — 
executor, etc, to collect debts with reasonable, pp, 283, 359. 
DIRECTION — 
in will as te enjorment of legacies, p. 159. 
by testator to syn amounts to ackuowledgment, p. 43. 


DISCHARGE — 
for money paid into Court of Wards, pp. 302, 567. 
DISCRETION 
of dudge as to costa, pp. 253, 343, 
of District Judge, pp. 255, 343, 
of executor as to conversion aud investment of residue Liqueatbed 
for life, pp. WI, 307. 


DISTRIBUTION 
of property bequeathed to * beirs,” ‘relations, ete. of particular 
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of property bequeathed to ¢ representatives,’ ete., of particular 
person, pp. 94-5. 
of property of intestate Parsi, pp. 316—319. 


DISTRIBUTION OF ASSETS, p. 307. 

by Adimiuistrator-General, p. 421. 

under Act V of 1881, notice of, pp. 371-2. 

notice of, p. 307. 

DISTRIBUTION OF INTESTATE’S PROPERTY, pp. 26—82. 

rules for, pp. 26-32, 

(a: where intestate has left lineal descendants, p. 26. 

where intestate has left child or children only, p. 26. 

where intestate Las left no child, but a grandchild or grandchildren, 
» 26. 

wien intestate has left only great grandchildren or lineal descend. 
antsin a remoter devree, p. 27. 

where the intestnte lenves lineal descendants not all in the sume 
degree of kindred and those through the more remote descendants 
are dend, p. 27, 

thin Ingland, p. 28. 

(J) rules as to, where intestate has left no lineal descendants, 

yp. 29—32. 

ee intestate’s father ia living, p. 29. 

where intestute’s father is dead, but his mother and brothers or 
sisters are living, p. 29, 

where intestate’s futher is dead, but his mother and a brother or 

or children of any deceased brother or sister are living, 


where intestute’s father is dead, and his mother and the children 
of any deceased brother or sister are living, the brothers and 
sisters being all dead, p 30. 

where the intestate’s futher is dead, but the mother is living, and 
there is no brother, sister, sor child of brother or sister living 
p. dU. 

where tutestate hay left neither lineal descendant, nor father, nor 
mother, p Sl, 

where intestate lias left neither lineal descendant, nor parent, nor 
brother, nor sister, 31. 

clildren’s advarcement not to be brought into hotchpot on, p. 32. 


DISTRICT COURT — 
what under Act NAVIL of 1860, p. 470. 


DISTRICT DELEG ATES— 
aAppoimtinent of, p. 251, 
See 
DISTRICT DELEGATES ACT, VI of 1881, pp. 448—451. 
amends Act X of 1865, pp. 448—451, 
extent of, p. 448. 
preamble, p. 448 
short title, p. 443. 


DISTRICT JUDGE— 

appeal frou order af, p. 272. 

who isa, p. 3. 

contradiatinguished from Subordinate Judge, p. 3. 

interference by, for protection of property befure probate or 
administration granted, p 254. 

it certain cases to take charge of property of deceased persons 
and ty report to Administratur-Genesal, p. 439. 


DISTRICT . 
jarintiction uf, in granting and revoking probate or administration, 
. 25), 
junedietion of High Court concarrent with that of, p. 279. 
order of, on application for probate is wot fual, pp. 254, °* 
may order production of testamentary papers, p, 253, 
powers of, as to granting of probate aud administration, p. 2 


proceedings of, in granting probate or lettera of administration, 
p. 253. 


DOCU MENTS— 
incerporation of, in will or codicil, pp. 49-51. 
incorpurated in will, evidence as to extsteuce of, p. 49. 


DOMESTIC SERVANT— 


payment of wages of, p. 


ntof wages by executur or administeatur under Act V of 
lp 


a pp. §—19. 
of new, p. 93. 

noof new, by lugatie, p. ES, 19, 

by wotan on marriage, p97, 
burdeu of proof as Gr ehange of pods. 
bs operation of law, what, po 12 
cannot be changed by miners, p. be 

ee ullor hog earbnce of intention aflecting, p13, 

sof residence bow far evidence of iitention to change, 
|’ { 

ef new, p 16 


of masrtiae ae dude, where esther of the 
1 ff ts, 
of inten 
fur purpose Of succeed, Got mote (ian one, pp. EU. 
former dow resamed, p 16 
law of, notte affect surcession to nomoreable property, p. A. 
how constituted, pou, 
of chose, w ereation of the party, po dd, 
aa Nect of shandwanent of p Vb. 
Of dotnet follows denied of parcut, pp. 16 
of unter ca certain cases does uot change with that of 
pie 
of ofheersof Bast India Cumpany, po U0. 
of officers of Crows cotuiig to Dascdos, mp. DPD. 
View, on attaining tmajurity, auf gusuusd mind, p. 27. 
wtp TS. ’ 
of three eorta, p12. 
of wife wen busbaod is wadergoing sentence of transportation, 
yp. 15. 
of wife after epiration from bushand by competent Court, p. 16, 
of woos faliows domicde of husband during marriage, p. 18. 
of Woman marrying again, pp. 17-18, 
But acquired by residence ina country merely as the representative 
of a foreign Government, p. 25. 
not acquired Ly residence ay servant of as part of family in a coun. 
try as reoresentative of # foreign (ioserument, p. 15. 
ondy in certain cases is minor capable of acquiring new, p. 18. 
payment of debts of person not bacing Biiuel Liudtan, pp. 267, 288. 


520 INDEX. 


presumption as to resumption of former, p. 16. 

rules fur determining, pp. 9, 10. 

special mode of acquiring, in British India, p. 15. 

succession to moveuble property regulated by, p. 8. 

succession to moveable property in British Indix, there being no 
proof of, p. 19. 

whether acquired by settlement os trader in foreign country, p. 15. 

will of person domiciled elsewhere as to immovexble property in 
India to be governed as to construction and ceremouial irrespec- 
tive of luw of, p. 9. 

will as to mmaveabte property to be governed by law of, p. 9. 


DOMICILE OF ORIGIN— 
what, p. 9. 
how extinguished, p. 10. 
a crention of law, p. 10. 
change of residence not sufficient to change, p. 12. 
continuance of, p. 12. 
intention to abandon, p 12. 
of child of illegitimate birth, p. 12. 
of person of legitimate birth, 12, 


DONATIO MORTIS CAUSA, pp, 205, 206. 
burden of proof as to, p, 206. 
cannot be made by Hindus, p. 206, 
cenunot be revoked by will, p, 206. 
couditions of valid, p, 204. 
definition of, pp. 204, 205. 
failure of, p. 206. 
tuay be resumed by donor, p, 204. 
only moveable property the subject of, p. 205. 
resumption of, p, 205, 
subject of, p. 205. 
subject to testator’s debts, p. 206, 
what property passes under, Pp 204— 206. 
whether bill of exchange payuble to order and not endorsed passes 
under, p. 205. 
whether delivery necessary to validate, p. 206. 


QOUBLE BEQUESTS— 
presumpton as to, pp. 108, 109. 


DOW ER— 
right of widow to, on intestacy of husband, p, 25. 


DRUNKENN ESS — 
will made in state of, p. 36. 


DUMB PERSON— 
capacity of, to make a qill, p. 36. 


exemption from, under Regimental Debts Act, p. 391. 


EAST INDIA CON PANY— 
domicile of officers of, p. 11. 


ECCLESIASTICAL REGISTRAR — 
geant of probate, &c., to, ts have same effect as if granted to Admi- 
visterator-General, p. 410. 
Aduinistratwer-General caunot be, p. 411. 
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EFFECTS8— 
construction of, in will, p. 812. 
under Regimental Debts Act, disposal of, p. 380. 
collection and disposal of, p 380. 
may be delivered over to Administrator-General, p. 382, 


ELECTION, pp. 196—204. 

takes place under what circumstances, pp. 196 —199. 

explanation of doctrine of, p. 197. 

doctrine of, not confined to wills, p 197. 

fur purposes of, no distinction between real and personal estate, spe- 
cific or residuary Jegatees, or legatees and uext-ot-kin, p. 197. 

applies to interests immediate or remote or contingent, p. 197, 

parol evidence not admissible to raise caso of, p. 198. 

under tnisconception nat conclusive, p. 198. 

criteria of, pp. 198, 199. 

thay be implied, pp. 199, 203, 

devolution of interest relinquished by owner in case of, p. Tad, 

testator’s beliefias to ownerstap tomaterial in eawe of, po. 19 

doctrine of, net appheable when bequest is invalid by reason of 
Incapacity of testator, po 200 

bequest for aoman'’s benefit bow regarded for purpose of, p. 200, 

pergon denving a benefic indirect]¥ not put te, p. 20, 

inoppoation to will by person taking under tt io another capa- 
erty. p Ver, 

exception to general rules of, pp 2907, 202, 

eflect of acceptance of beoectit under willou, p. 202 

when presumed from aequicacence i will, pp. 202, 203. 

prenioption uf, arising from enjoyment by legates for two years, 
pp 2On. 

when teatstor’s representatives may put legatee to, p 204. 

pestponetnent of, in case of disability, po 20d, 

by infanta in Eogland, p. 0a, 


ENJOYMENT OF BEQUEST — 
dieretien as te, void if bequest absolute, p. 159. 
eflect of restriction on, p. 160. 


ERRORS 
in grants of probate or adininistration when and how rectified, 
pp. 246, 247. 


‘ESTATE '— 
construction of, twill, p. St. 


EVIDENCE — 
alnuembility of, as to intention of testator, p. 70. 
admission of extrinsic, when admissible, p 77. 
extrinsic, net admissible in cane of patent ambiguity, p. 78. 
of contents of lost will pp. 227 — 2as, 
wf declarations of testator, }’. 220 
evidence of declarations of intenuon to change domicile, p. 11. 
whether aduissible in case of blanks in will, p. 79. 


EXCEPTION— 
grant of probate with, p. 242. 
grant of administration with, p. 
EXECUTION — 
of power of appuintanent by general bequest, pp. 94. 
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MXECUTOR— 


appointment of, either express or implied, p. 8, 
definition of term, p. 5. 
estate of, flows from will, p. 216. 
title of, under Hindu law, p. 216. 
eflect of mere nomination of, p. 24. 
unsatisfied legatee must first proceed against, if solvent, p. 310, 
charge of commission by, illegal, pp. 485-6. 
may sue or be sued in respect of certain wrongs committed in 
lifetime of deceased, p. 455. 
may bring anit for compensation for death by actionable wrong 
under Act XIII of 1856, p. 457, 
nomination of, sufficient appointment of, p. 5. 
not paying full court-fee on probates within six months after 
discovery of under-payment, p, 446. 
of an executor not derivative executor of original testator, p. 5. 
power of, to sue and be sued under Act XIL of 1855, p. 455. 
right of, on revocation of probate to recoup himself for payments 
made, p. 271. 
eflect of payment to, before revocation of probate, p. 271. 
right of, against bolder of certificate from Administrator-General, 
p. 428, 
transfer of interest by, to Administrator-General, p. 423. 
whether required to give administration-bond, p. 268. 
who has renounced may retract renunciation when, p. 331, 
bequests to, pp. 162, 163. 
cannot tuke bequest unless he shows intention to act, p. 162. 
intention to vet as, how evidenced, p. 162. 
must purchase thing bequeathed and described in general terms, 
», 188. 
sia limited to particular purpose when granted to, p. 236. 
absence of, from province, p, 238. 
pneu to administrator appointed during absence of, p, 239. 
"OWKRS OF, pp. 275—281. 
may sue in respect of what causes, p, 275. 
rights of suit survive to or aguinet, p. 276. 
power of, to dispose of propeity of deceased, p. 276. 
mortgaye by, p. 277, 278. 
dealings with, p. 277, 278. 
tithe of, p. 277. 
purchase by, of deceased's property, p. 279. 
ought not to take assignment of legucy, p. 279. 
where there are more than one, powers of, exercisable by one, 
pp. 279, 280. 
»wers of more than one survive, p. 280, 
UTIs OF, pp. 281—292. 
cannot be compelled to accept office, p. 219. 
grant of administration before renunciation of, p. 219. 
citation of, before grant of aduiinistration, p. 219. 
acceptance of office by, p, 220, 
form of renunciation by, p. 220. 
effect of renunciation by, p. 220. 
cannot renounce after probate, p. 220. te ae 
procedure on failure of, to reneunce or accept within time 
limited, P- 220. 
grant of minsinistration to attorney of absent, p. 230. 
deceased's property veats in, p. 206. 
is legal representative of deceased for all purposes, p. 206. 
of executor is not executor of original testator, p. 207. 


Wao Mar ma, pp 


an idiot or lunatic may not be, p. 209. 
whether nominee of person appointed by will may be, p 
according to the tenor what, p. 40. 
appointment of, either express or by implication, pp. 209, 210. 
grant of probate where there are more than one, pp. 212, 213. 
accrual of representation to surviving, p. 214. 
right of, only established hy probate, p. 214. 
intermediate acts of, rendered valid by probate, p. 215. 
to exhibit inventory and account, p. 282. 
neglect of, to file inventory or account, p, 282. 
whether liable for assets lost accidentally, p. 283. 
not to allow money ta remain on personal security, "p. 289. 
carrying on trade by, p. 284, 
payment of funeral expenses by, 284. 
payment of probate expenses by, p. 264. 
of wages by, p. 285. 
of statute of Limitation by, p, 287, 
_ of barred debt by, 287, 
to pay debts before legacies, p. 289. 
when not bound to pay legacies without indemnity, p. 289, 
vet to prefer one legutee to another, p. 290. 
not to retain money on account of egacy to bimeelf or his costes 
que (rust, p. 290 
Assent or, to Lacacr, pp 293 —297, 
nay assent to Jegacy before probate, p. 293, 
conditional assent by, to legacy, p. 295, 
aesentof, gives effect to legacy from testator's death, p. 296, 
not bound to pay legacies unt one year from ¢ 
death, p 206. 
Liaminisy or, rum Darvastavir, pp. 311—314, 
improper sale by, pp. dba, oa. 
hatiliey of, for negligence, pp. 312, 313 
liatwhety of for investing in iapraper securities, yp 313 
ability for improperly carrying on basiness, pp. 313, 314. 
EXECUTOR DE SON TORT, pp. 272-275. 
whois, p. 272. 
what does nut canalitute, p, 273, 
lability of, p. 274. 
act of, when good against true representative, p. 275. 
EXECUTOR OF HIS OWN WRONG — 
See Exancrrog pe Son Tort 
BARCUTOR UNDER ACT V OF 1881— 
rant of probate tir, pops. een HS 
character and property of, p 327 
discretion of Court as to udminietration-bond from, qe 352. 
powers of, pp. 355-558. 
Inust obtain consent of Court to disposal of property, p. 
duties of, pp. 356—362, 
payment of wages by, p. 360. 
payment of debts by, p, 360. 
assent of, to legacy, pp. 362-366. 
liability of, fur devastavit, pp. 373, 374, 
EXECUTOR’S YEAR, pp. 304-5, 
EXECUTORSHIP EXPENSES— 
what, p. 285. 
EXECUTRIX— 
powers of mariicd, under Succession Act, p. 261, 
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EXEMPLIFICATION 
of will proved iu England, pp. 253, 343. 


EXEMPTION 
of certain persons from Succession Act, p. 315. 


EXONERATION 
of legatee's immoveable property for which Jand-revenue or rent 
payable periodically, p. 186. 
of specific legatees in a joint stock company, p. 186. 
FATHER 
of intestate when entitled to succeed, p. 29. 
of whatever age may appoint testamentary guardian, p. 40. 


FEE ON PROBATE, &c., pp. 283, 359. 
FELO DE SE— 

capacity of, to make a will, p. 34. 
FILING OF ORIGINAL WILL, pp. 264, 353. 


‘FOR THEIR LIVES ’— 
rejection of the words, p. 83. 


FOREIGN LANGUAGK— 
translation of will written in, pp. 259-60. 
FOREIGN STATES— 
eflect and local extent of certificate granted by British represen- 
tatives on, p. 469. 
FORM 
of will immaterial, p. 38 
of verifying petition, pp. 261, 348. 
of verification of petition by wituess of will, pp. 261, 348. 
of caveat, pp. 269, 349. 
of graut of robate, pp. 266, 351, 
of grant of letters, pp. 267, 352. 
FRAUD— 
portion of will set aside for, p. 4). 
will ubtained by, is void, p. 40. 
FUND— 
bequest of produce of, pp. 188—190. 
: of, for purposes some of which cannot be fulfilled, p. 161, 


FUNDS TO PROVIDE FOR LEGACIES—- 
juvestment of, pp. 298, 302. 
See InvestTMENT. 
FUNERAL EXPENSES— 
paywent of, under Regimental Debts Act, pp. 289, 379-80. 
FUNERAL OF DECEASED — 
duties of administrator or executor as te, p. 281. 
expenses of, tu be paid befure debts, p. 264. 
* FURNITURE '— 
construction of, in will, p. 81. 
‘GENDER ’— 
words importing male sex to include females, p. 2. 
GENERAL CLAUSES ACT, I OF 18638, s. 2, p. 2. 
GENERAL LEGACIES— 
abatement of, pp. 290, 360. 
to be paid at future time, pp. 299, 366. 
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GIFT— 
of, to attesting witnesses, p. 55. 
inconsistent with earlier gift to prevail, p. 84. 
made iu contemplation of death, 203. 
when voi! for uncertainty, p. 85. 
Donatio Moaris Causa. 


GIFT TO CLASS— 
will to speak as from testator’s death in respect of, p. 


‘GOODS '— ; 
construction of, in will, p. 81. 
‘GOVERNMENT '-- 
Meaning of, p. 409. 
GOVERNMENT SAVINGS BANK— 
certificate not to be granted by the Adaiinistratur-Genoral in 
respect of money in, p. 426. 


GOVERNMENT SECURITIES, BANK SHARES, &e.— 
appropriauon of if claims te, be not settled within two yours, 
p- 406. ; 
certificate under Act AXVIT of 1860 in reupect of, p. 465. 


GRANDCHILDREN 
tukiny as next-of-kin take per cupifa, p. 26. 
GRAND-PARENT— 


brothers and sisters, though in «ame degree. are preferred to, p. 3h. 
GRANT. See Apwintstration; Paonate. 


GUARDIAN — 
Appormtinent of testamentary, p. 40. 
who is testamentary, pp. 40, 233 


HAIDARABAD ASSIGNED DISTREICTS— 
under Act LL of 874 included tn Presidency of Bombay, p 40%. 


HALF-BLOOD-- 
brothers and sisters off share with nother, pp. 29. 50, 
for purposes of succession, no distinetion b 


succession of, according to Hiada law in Bengal, p. at. 
succession of relations of, in Bagland, po 20. 


THEIRS OF BODY *— 
eonstius tien uf, on will, p, 83. 

HIGH COURT-- 
appeals tu, from orders made by District Court, pp. 272, 355 
definition of, p. 5. 
for certain purpose includes Court of Reeorder of Rangoon, p 5. 
has concurrent jurisdiction with District Judse, pp. 272. 855, 
to transmit ceruficate on granting probate or adminitration, 

pp. 267-8, 

power of, to make cules for investisent of securities, pp. 208, 365. 
rules by, for sending in claims, py. 308, 372. 

HIGH COURT AT PRESIDENCY TOWN 
a Court of competent jurisdicuon within meaning of Act X of 

65, a8. 187 and 190, p. 413. 


who are included in Succession Act by term, p. 314, 
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HINDU LAW— 
formalities as to wills under, P. 35. 
married woman may dispose, by will, of her siridhux under, p. 35, 
testamentary power under, p, 35. 
minor incapable of making a will under, p. 35. 


HINDU WILLS ACT, pp. 320—323. 
8. 3, p. 128. 
a. 6, p. 3. 
amended by Act V of 1881, p. 376. 
applies to wills made on or after Ist September 1870, p. 320. 
came into operntion in September 1870, p. 320. 
* create uny interest,’ meaning of, under, pp. 322, 323. 
Ser THe Prerace. 
does not authorize a testator to bequeath property he could not 
dispose of inter vivos, p. 321. | 
does not affect the Jaw of adoption or intestate succession, p. 321. 
does not authorize testator to crente any interest be could not 
have created before 1st September 1870, p. 321, 
See Tre Preracs. 
extent of, p. 320. 
interpretation-clanse under, p. 323. 
how far repealed by Probate Act, p. 376. 
taarriage does not revoke will oreodicil under, p, 321. 
partially repeals Bengal Reg. V of 1799, 8. 2, p. 323. 
short title of, p. 320. 
saves rights of Administrator-General, p. 323. 


HINDUS— 
Hindu Wills Act applies to wills of, p. 320. 
power of, to make testamentary dispositions before Hindu Wills 
Act, p. 321. 
HOTCHPOT— 
on distribution of intestate’s estate, children’s advancement not 
to be brought into, p. 32. 
rule in England as to, p. 32. 


‘HOUSEHOLD FURNITURE’ — 


construction of, in will, p. 81. 


‘HOUSEHOLD GOODS ’— 
construction of, in will, p. 81. 


HUSBAND AND WIFE— 
contracts of, p. 7. 
eflest of divorce of, in respect of acquisition of domicile, p. 18. 
eflect of judicial separation of, in respect of domicile, p. 18. 
no unity of, under Indian Succession Act, p. 6. 
respective rights of, prior to Indian Succession Act, pp. 6, 7. 
rights of, respectively, on surviving each other, p. 32. 
rights of, how affected by Married Woman's Property Act, IIL of 

1874, p. 7. 

IDIOT 
cannot be executor or administrator, p. 209. 
is incapable of making a will, p. 34. 


ILLEGITIMATE CHILD— 
donicile of origin of, p. 12, 
when included in bequest to ‘children,’ pp. 105, 106, 107. 


ILLEGITIMATE PERSONS - 
vas to distribution of property of, on intestacy, p. 25. 


ILLNESS— 
incapacigy to make a will arising from, p. 36. 
IMMOVEARLE PROPERTY— 
in British India regulated by law of British Tudia, p. 8. 
interpretation of term, p. 2. 


IMPLICA TION— 
what is necessary, p. 40. 


IMPLIED ASSENT 
of executor to his own legacy, pp 295-6, 364. 


IMPORTUNITY— 
will obtained by, ix void, p. 40. 


INCAPACITY TO MAKE A WILL — 
to be establiahed by clear or statisfactory proof, p. 34. 


INCOME 
accruing upon fund between death of testator and vesting of legney, 
pp. 803, 368. 
INCORPORATION 


of documents in will, p. 39. 
of papers by reference, pp. 49-81. 
INCORPORKAL TENEMENTS— 
included in term ‘immoveable property,’ p. 2. 
signification of term, p. 2. 
INCUMBRANCE— 
non-liability of executor to exonerate sporific bequest froin, p. 182. 
INDEMNITY — 
probate, ete, afford fall, to debtors paying, pn. 256-57, 344. 
when executor may insist on, before payment, pp. 289, 360. 
to officers and others acting under Regimental Delta Act, p. 393, 
‘INDIA’ — 
under Regimental Debts Act, definition of, p. 379. 
INDIAN COMPANIES’ ACT 
not to affect Administrator-General, p. 440. 
INDIAN DIVORCE ACT (1V OF 1869), s. 22, p. 18. 
INDIAN MAJORITY ACT (IX OF 1875)— 
2, p. 3. 
computation of age urder, p. 3. 
INDIAN PENAL CODF (ACT XLV OF 1580)— 
chap. x, p. 253. 
chap. xi, p. 262. 
INDIAN SUCCESSION ACT— 
apylicable only to cases of intestate or testamentary succession, 
p 2. 
exemption of Parsis from parte of, p. 31s, 
INFANT 
may be appointed executor, p. 208. 
See Miwon. 
INSANE, PERSON — 
acquisition of new domicile by, p. 18. 
INSOLVENCY — 
whether a groan] for not granting administration to person ordi- 
varily entitled, p. 240. 
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OF FILED WILLS— 
regulations for, pp. 269, 353. 


INTENTION— 
evidence of, to act as executor must be unequivocal, p. 163. 


of testator to give effect to document as his will, pp. 48-4-5, 
of testator to be eflectuated as far as possible, py. 69, 84. 
to revive will or codicil how evidenced, p. 66. 


INTEREST— 
on residue when payable until investment, p. 301. 


on general legacy when time is fixed for payment, p. 305. 

paynble on sum to be invested to produce annuity, p. 306. 

refunding of legacies to be without, p. 310. 

under Act V of 1881, rate of, on legacies until payment, pp. 368-— 
370. 

intermediate, shall form part of residue, pp. 299, 366. 

Jeyntee entitled to, from what time, p. 303. 

when no time is fixed for payment of general legacy, p. 304. 

where testator was parent or ancestor of Jegatee, p. 304. 

where sum is bequeathed to minor for maintenance, p. 304. 

where legacy is bequeathed in satisfaction of debt, p. 304. 


INTERLINEATION— 


effect of, in unprivileged will, pp. 63-4. 


INTERMEDIATE INTEREST 
shall form part of residue, pp. 299, 366. 


INTERPRETATION 


of words repeated in different parts of will, p. 83. 


INTERPRETA TION-CLAUSE 
in Act X of 1865, p. 2. 
in Uindu Wills Act, p. 323. 
in Probate Act, pp. 325— 7, 
under Oudh Estates Act, pp. 471-2. 


INTESTACY — 

defined, p. 23. 

deposit of declaration of, under Regimental Debts Act, pp. 391— 
393. 

in England, where intestate has left widow, but no kindred, p. 25. 

of husband or wife, p. 32. 

of husband, right of widow to dower upon, p. 25. 

under Act V of I881, p. 332. 

under Parsis Succession Act, distribution of property on, pp. 316— 
319. 

under Oudh Eatates Act, pp. 480—483. 

where intestate has left widow and lineal descendants, p. 25. 

where intestate has no lineal descendants, but left widow and kine 
dred only, p. 25. 

where intestate has left widow and no kindred, p. 25. 

where intestate has left no widow, p. 25. 

where intestate bas left no widow and no kindred, p. 25. 

where property devolves upon Crown on, p. 25. 

See Disraisction or Intestates’ Propertr. 


INTESTATE— 
right to property of, established only throngh grant of adminis- 


tration, p. 218. 


INV ENTORY 
to state value, 
fee payable pad atated in, p. 263, 
to be exhibited by executor or administrator, p. 942. - 
neglect of executor or administrator to exhibit, p. 282. 
to include property in any part of British Ludia, p. 283. 
to accompany certificate of probate or administration granted by 
High Coart, pp. 357-8. . 


INVESTMENT — 
interest when payable until, p. 301. 
of fands to provide for legacies, pp. 298-302. 
of sum bequeathed where legacy not specific is given fur life, 
p. 298. 
of amount of gereral legacy to be paid at future time, p. 299. 
of residue bequeathed to person for life with direction to invest 
on particular securities, p. 300. 
time and manner of, when at discretion of testator, p. 301. 
under Act V uf 1881, of funds to provide for legacies, pp. 365— 
368. 
where minor is entitled to immediate payment of legacy, pp. 301-2. 
‘ISSUE '— 
prima facie meaus legitimate issue, p. 104. 
JAINAS— 
Hindu Wills Act applies to wills of, p. 320. 


JOINT STOCK COMPANY— 
exoneration of legatee’s atock in, p. 187. 
JOINT WILL— 
whether valid, p. 38. 
probate of, how granted, p. 38. 
JURISDICTION 
in case of suite under Act ATI of 1855, p. 458. 
in Assam, as to granting or revoking probate or letters of adminis 
tration, p. 250. 
of District Judge in granting and revoking probate or letters of 
ausinistration, p. 251. 
of Dyatrict Delegate, p. 255. 
JUST CAUSE— 
what, pp. 247-48, 
See Revocation or Witte. 
KINDRED— 


of computing degrees of, p. 21. 
of deceased of equai degree equally eutided to admiuiatration, 
p. 220. 

LAND 

included in term ‘imuoveable property,” p. 2. 
LAND-REVENUE— 

where land the subject of bequest is exonerated from, p. 186. 
1.ANGUAGE OF WILL, p. 39. 


LAPSE, pp. 113—122. 

bequest to A for benefit of B uot subject tu, by death of A in 

teatator's lifetime, p. 119. 

doctrine of, applies to appointments by devise or bequest, p. 114. 
, applies to contingent se naar p. 114. 
. does uot spply if one of two jot legatees dies befure 
testator, p. 115, 
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does nut arise in case of bequest to testator’s child or lineal des: 
cendant or both in testator’s lifetime, p. 118, 

in case of legacy to legatees in shares, pp. 116, 117. 

of bequest of debt, p. 114. 

of legacy into residue of estate, pp. 113-14. 

of share of general residue, p. 117. 

of part of residuary bequest, p. 111. 


LEGACIES— 
ademption of, pp. 178—182. 
ee ADEMPTION OF LEGACIEs. 

of stock, if adeemed by sale of stock, is not revived by new pur- 
chase of stock, pp. 174-5. 

payment of interest on, where no time is fixed, p. 305. 

presumption as to double, pp. 108-9. 

when substitutional and when cumulative, pp. 107, 108-9. 

produce of interest of, pp. 3CO—306. 

rate of interest on legacies, p. 305. 

residuary legatee entitled to produce of, from testator’s death, 
unless contingent, p, 303. 

rules as to conditional, pp. 148—159. 

not affected by invalidity of ulterior bequest, p. 156, 

investment of funds to provide for, pp. 298 — 302. 

of sum is given for life, p. 298. 

procedure where minor is entitled to inmediate payment of, p. 301. 

abatement of general, p. 290. 

not to be paid to one legatee without assent of executor to, pp. 
293— 297, 

assent of executor to his own, p. 295. 

asacnt of executor may be express or implied, p. 294. 

conditional assent to, p, 295. 

debts to be paid before, p. 289. 

executor not bound to pay until one year from testator’s dentb, 
. 296. 

fot life, abatement of, p. 292. 

bear interest from what time, p, 297. 

given in pene to another, p. 296, 

no refund of, if paid voluntarily, p. 306, 

of sums to produce annnities, p. 292. 

onus as to alleged intended priority among, p. 291. 

refunding of, pp. 306—311, 370. 

vy legatees in proportion, p. 307. 

rights of legatees of demonstrative, p. 291. 

when exccutor or administrator is not without indemnity bound to 
pay. p. 289. 

non-abatement of specific, where assets are sufficient to pay debts, 


within what time creditor may call for refund of, p. 308. 


LEGACY— 

sapieh tuo legatees in shares, effect of, pp. 116, 117. 

n general terms, when vested, p. 112. 

interest of general, when no time is fixed for payment, p. 304. 

lapse of, how excluded, pp. 113, 114. 

to two persons jointly, does nut lapse by death of one before testa- 
tor, p. 115. 

legatee entitled from testator's death to prodnce of specific, p. 303. 

to A for benefit of B does not lapse by A's death in testator's 
lifetime, no. 119. 

to a described class, survivorship in case of, p. 120. 
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to creditor or i r 
to child for parent tentisie is under obligation to 


to lineal descendant of testator is vested, p. 119. 
to person not in existence at teatator's death when valid, pp. 128-4, 
to testator’s child or lineal descendant does not lapse by death in 
testator’s lifetime, p. 118. 
See Avemrrion ; Baqunet. 
legacy under Act V of 1881— 
—— produce and interest of, pp. 368—370. 
—— refunding of, pp, 370— 373. 
—— assent of executor to, pp. 362 — 364. 
—— investment of funds to provide for, pp. 365—368. 
——— rate of intervst on, p. 367. 
— upon condition, pp. 148—159. 
—— veating of, pp. 136-143. 
wee When contingent, pp. 144—148. 
LEGAL GUARDIAN — 
who is, pp. 40, 233. 
LEGATER— 
general rule as to misnomer or misdescription of, pp. 71, 72. 
grant of administration to restduary or universal, p. 220. 
named as executor must show intention to act, p. 162, 
restrictions as te, under Qudh Estates Act, p. $77, 


nicht of, only established by probate or ledters of adminiatration, 
p. 24. 


under will does not lose legacy by attesting codicil, p. 55, 
LEGITIMACY — 

evidence of reputation of, pp. 104-5, 

implied by words denoting relativusbip, p. 183. 

Feputation of, p. 103. 
LEGITIMATE CHILD— 

domicile of origin of, po 12. 
‘LETTERS OF ADMINISTRATION *— 

definition of, ander Act TL of 1874, p. 409 

of, under Act Voof ssl, pp. d27—333. 


LIABILITY 

of exevators or administrators, pp. SEI—314. 
LIMIPFATION -— 

bequest witht words of, p. 95. 

in respect of suite agauinat executor, administrator or representative 

Of deceased, p. 456. 

in suits under Act XID of 1455, p. 45K, 

whether tu be pleaded by executor or alininistrator, p. 257. 
LIMITATION ACT, XV OF 1877. 

a. 28, p 237. 

sched. it, art. 20, p. 456. 

sched. ii, art. 21, p. 458. 

sched. ti, art. 43, amended by Act V of 1881, p. 377. 

sched. ii, art. 137, p. 304. 
LIMITED GRANTS 

umler Succession Act, pp. 227—247,. 

under Act V of 1481, pp. 333—340, 

See Apuinistaation; 11 
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LINEAL 
defined, p. 20. 


LINEAL DESCENDANT— - 
bequeat to testator’s, pp. 118, 19. 


_ meaning of, ander Act X of 1865, p. 5. 
sanction of, to appointment of Delegates, p. 252. 


LOCKE KING'S ACT, 17 & 18 Viet., c. 118, s. 1, p. 
LORD CAMPBELL'S ACT, 9 & 20 Vict., ¢. 93, p. 487. 


LOST WILL— 
contents of, how proved, pp. 68, 228. 
contents of, may be proved by secondary evidence, p, 228. 
presumption arising from loss of, p. 68. 
probate of copy or draft of, p. 227. 
probate of, contents of, p. 228. 


LUCID INTERVAL— 
person ordinarily insane may make will during, p. 36. 
proof of, pp. 34-5, 
republication of will in lucid interval, p. 35. 


LUNATIC— 
acquisition of new domicile by, p. 18. 
cannot be executor or administrator, p. 209. 
is incapable of making a will, except during lucid interval, p, 14. 
jus habens, administration for use and benefit of, p. 233. 
administration to committee of, p. 234. 


‘MADRAS PRESIDENCY ’— 
under Act II of 1874, includes what, p. 409. 


MAJORITY ACT IX OF 1875, s. 2, p. 3, 


See Minority. 


MAINTENANCE— 
payment of sum bequeathed to minor for, p. 304. 
under Hindu Wills Act, testator may not deprive any one of 
rivht of, p 32), 
right of, not tuken away by Act V of 1881, p. 375. 
right to, under Oudh states Act, pp. 483—85. 


MAIRWARA— 
under Act If of 1874, included in Presidency of Bengal, p. 409. 
MARINER— 


nuncupative will of, how long valid, p. 55. 

rules fur execution of privileged will by, pp. 53-4, 
when entitled to make a privileged will, pp. 51-3. 
who is comprised in term, p. 53, 


NARK— 
aflixing of, to will, by testator, p. 42. 
may be affixed tu will by testator, who is able to write, p. 42. 
may be aftixed to will by person other than testator, p. 42. 
by attesting witnesses whether a sufficient attestation, p. 45. 
guere, whether person siyning for testater may sign by, p. 45. 
on top of Hindu wills whether sufficient execution, p. 44 
to be eo placed as to inake inteation to give effect to will apparent, 
Pp a— 45. 
of testatac where to be made on will, pp. 43—45. 
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M ARRIAGE— 
—~--4~--- Dy Womabn ‘on, p. __. 
of wife separation from husband by competent Court, 
——— of wife when husband is un 
tion, p. 18. 
~—- of wife follows that of hasband during, p. 


effect of, on . 82-338, 
omer, e Kadie eivec Buseobes Act, but before Married Woman's 


Property Act, p. 6. ; 
~—, where either of the parties has a non-Indian domicile, p. 6. 
if void, no revocation of will, pp. 5—7. 
in case of @ person domiciled with person not domiciled in Bri- 
tish India, gives no rights in property not comprised in an ante- 
nuptial settiement, p. 33. 
no person to acquire or lose any interests or powere by, p. 6. 
not to affect interests or powers respecting property, p. 6. 
revocation of will by, p. 58. 
of legates to attesting witness after attestation docs not avoid 
legacy, p. 56. 
settlement of property of minor in contemplation of, P: 33. 
under Hindu Wills Act does not revoke will or codicil, p. 321. 
widow excluded from diatributive share of her husband's eatate 
by contract before, p. 24. 
will made under power of appointinent when not revoked by, p. 57, 
MARRIAGE SETTLEMENTS— 
effect of, on property, pp. 32-33. 
MARRIED WOMEN— 
grant of probate or administration to, under Act V of 1881, 
p. 32s. 
power of, in England to dispose of property by will, p. 36. 
power of, in India to dixpose of property by will, p. 35. 
MARRIED WOMAN'S PROPERTY ACT— 
33 and 34 Vict., ¢. 93, p. 7, 
IIL of 174, 8. 2, p. 6 
, eflect of macriage in India after Succession Act, but before, 
p. 6. 
——, object and effect of, p. 7. 
MARSHALLING — 
doctrine uf, when applied in payment of creditors, pp. 288-9. 
MAXINMNS— 


cum duo inter ne pugaantia reperiuntur in lestamento ultiaum ratum 
eat, pr 80, 


Salsa demonstratio non nocet, p. 75. 
MEDALS AND DECORATIONS 
of soldiers, p. 388. 
MEDICAL ATTENDANCE 
to be paid before debts, pp. 24, 359. 
MILITARY DERTS— : 
what, pp. 379-380. 
MILITAKY FUND— 


deduction of arrears of subscription to, under Regimental Debts 
Act, p. 391. 


MILITARY SECRETARY— 
preferential charges when to be decided by, p. 380. 





age of, how computed, p 

definition of, unde Awe x of 1865, p. 3. 
definition of, in what cases applicable, p. 3, 
grant of ndministration during, p. 232, 
under Act XL of 1858, p. 3. 

under Act 1X of 1875, p. 3. 


MISDESCRIPTION 
of object of will, p. 71. 
of parcels, pp. 75-6. 
of subject of will may be corrected, p. 75. 
of tenure, p. 76. 


MISNOMBER 
of object of will, p. 71. 


MISTAKK— ; 
doctrine of dependent relative revocation as to, p. 62. 


‘MONEY '— 
construction of, in will, p. 82. 


MORTGAGE 
by executor or administrator, pp. 276-78. 
MORTMAIN, STATUTE OP~— 
not operative in India, p. 135. 
MOTIHER— 
when entitled to succeed to whole property of intestate son, p. 30. 


Muerpretation of, p. 2. 
sucvession to, regulated by law of domicile, p. 8. 


NUTUAL WILL— 
whether valid, p. 38. 


MYSORE— 
ander Act If of 1874, included in Presidency of Madras, p. 409. 


NATIVE CHRISTIANS 
not entitled to certificate under Act XXVIT of 1860, p- 460. 
whether subject to Succession Act, p. 315. 
NATURALIZATION ACT, 1870— 
s. 2, p. 34. 
NEGLIGENCE— 
linbility of executor or administrator for, p. 312. 
what is, under Act ALI] of 1855, p. 
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and wife ceanak be deemed, p. 19. 
definition of, in Act I of 1874, p. 410. 
meaning of, ins. 15 of Act I of 1874, p. 414 


NON-CONTENTIOUS CASES— 
appointment of delegates in, p. 251. 


NORTH-WESTERN PROVINCES— 
under Act If of 1874, included in Presidency of Bengal, p. 408. 


NOTICE 
of distribution of assets, pp. 307, 421-2. 
of proceedings to be given to caveator, p. 204. 


NUMBER— 
words importing singular to include plural, p. 2. 
NUNCUPATIVE WILL— 
how long valid, p. 55, 
proof of, p. 55. 
when valid by soldier or mariner, pp, 5}, 52, 53, 53, 


OBLITERATION— 
animo revocandi, p. 64. 
effect of, in unprivileged will, pp. 63-4. 


OFFICERS AND SOLDIERS— 

Adtinistrator-General not required to take administration to 
estates of, p. 439. 

collection and disposal of effects of, p. 381, 

disposal of surplus under Regimental Debts Act in ease of death 
af person not being a, pp. d°3-4. 

disposal of residue of, by Secretary of State, p. 383. 

eflecta of, may be delivered to Adininintrator-Cieneral, p. 982. 

wedals and decorations of, p. 388. 

s. 52 of Act If of 1874 does not apply in case of property of, 
coming into bands of Adimiuistrator-General under Regimental 
Debts Act, 1863, p. 433. 


OFFICERS OF CROWN 
coming to India, dowicile of, p. 11. 


OFFICERS OF EAST INDIA COMPANY— 


domicile of, p. 11. 


OFFICIAL TRUSTEE'S ACT, XVII OF 1864— 
8. 32, pp. 302, 368. 


ONEROUS BEQUESTS, pp. 143, 144. 
repudiation of, 144. * 


ONUS OF PROOF . 
as to domicile, p. 19. 


ORIGIN— 
domicile of, p. 12. 
~ Dosicins. 


OUDH ESTATES ACT, I OF 1869— 
awards under, p. 486. 
declarations as to succession under, p. 485. 
extent of Act, p, 471. 
interpretation-clause, p 471. 
list of taluqdars and grantees under, pp. 474—476. 
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OUDH ESTATES ACT, I OF 1869—(continued). ; 
Mahomedan talugqdars have power to adopt tnder, p. 485, 
maintenunce of relatives under, pp. 488—485, 
meaning of ‘ transfer’ under, p. 471. 

—— ‘will,’ p. 474. 

—— ‘codicil,’ p. 472. 

—— ‘signed,’ p. 472. 

—— ‘registered,’ p. 472. 

—— ‘minor,’ p. 472. 

—— ‘minority,’ p. 472. 

—— ‘tuluqdar,’ p. 472. 

—— ‘grantee,’ p. 472. 

——~ ‘estate,’ p. 472. 

—— ‘heir,’ p, 472. 

———— ‘legatee, p. 472. 

o—— words expressing relationship, p. 472. 

am ‘suns,’ ‘descendant,’ etc., under, pp. 480—483. 

powers of tuluqdars and grantees to transfer and bequeath under, 
pp. 476—478. 

preamble, p. 471. 

restriction as to donees and legatees under, p. 477. 

reverter under, to ordinary rule of succession, p. 486. 

rights and liabilities of isluadure and grantees under, pp. 473, 474. 

rule against perpetuity under, p. 477. 

saving of rights of creditors under, p. 486. 

achedules, pp 487—489. 

short title, p. 471. 

testainentury succession under, pp, 479, 480. 

transters and bequests under, pp. 478-9. 


OUDH PROCLAMATION, pp. 490—2. 
OUDH TALUQDARS— 


succession, etc., among, see TALUQDARS. 


PAREN T— 
payment of interest on legacy from, p. 304. 


PARSI SUCCESSION ACT, pp. 316—319. 
applicable to whole of British India except Scheduled Districts, 


p. 316. 


PARSIS— 
division of property on intestacy among, pp. 316—319. 

of predeceased child of intestate among, p. 316. 

on intestacy of, among widow and children, p. 316. 

among widower and children, p. 316. 

among children of male leaving no widow, p. 316. 

among children of female leaving no widower, p. 316. 

when intestate leaves widow or widower, and no lineal 
descendant, p. 317. 

—— when intestate leaves neither widow, nor widower, nor 
lineal descendants, p. 317. 

exemption of, from parts of Indian Succession Act, p. 318. 


tables of descent amoung, pp. 318, 319. 


PAYMEN'?TS— 
validity of, under Regimental Debts Act, p. 393. 


PENAL CODE, ACT XLV OF 1860— 


HTT 
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PERPETUITIES— ; 
gift under power of appointment to objects not within line of, 


p. 91. 


PERPETUITY— 
ambiguous clause in will to be construed against, p. 82. 
rule againat, p, 125—8. 
. does not apply to perpetual gifts under Hindu law to idols, 
p. 127. 
under Oudh Estates Act, p. 477. 


‘ PERSON ‘— 
company or asgociation included in term, p. 2. 
definition of, p. 379. 
interpretation of, p. 2. 


PETITION— 
by Administrator-General to be verified by signature only, p. $12. 
for probaw, form, etc., of, p. 258. 

, contents of, p. 258. 

for letters of administration, form and contents of, p. 260. 

for probate or aduinistration to be signed and verified, p. 261. 

in what cases translation of will to be annexed to application 

for, p. 259. 


PORTIONER— 
lepacy to, pp. 195-6. 
prima facie entitled to legacy as well as portion, p. 195. 


POSTHUMOUS CHILD— 
domicile of, p. 12. 


POSTHUMOUS CHILDREN, p. 102. 
POWER OF APPOINTMENT — 


definition af, p. 57. 

execution of, by general bequest, pp. 88-9. 

gift to class under, p. 91. 

gitt under, to objects not within line of perpetuities, p. 91. 

implied gift to objects of power on default of, p. 90. 

—— to object of power on improper exercise of, p. 90. 

PRACTICE— 

in granting and revoking probates and letters of administration, 
p- 251. 

under Act V of 1881, of granting or revoking probate or adminis- 
tration, pp. 341—355. 


PREFERENTIAL CHARGES— 
definition of, under Regimental Debts Act, p. 379. 
questions as to, under Regimental Debts Act to be decided by Se- 
cretary of State or Military Secretary, p. 380. ; 
PRESENCE OF TESTATOR— 
what, p. 46. 
PRESERVATION 
of deceased's property, when administration may be granted, limit- 
ed to, p. 239. 
PRESIDENCY — 
commission of Administrator-General on assets beyond, p. 435. 
‘PRESIDENCY OF BENGAL '— 
definition of, under Act Il of 1874, pp. 408-9. 
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‘PRESIDENCY OF BOMBAY '— 
under Act II of 1874, includes what, p. 409. 


‘PRESIDENCY OF MADRAS '‘— 
under Act II of 1874, includes what, p. 409. 


PRESIDENCY POLICE ACT— 
provisions of, as to petty estates saved by Act II of 1874, p. 440. 


‘PRESIDENCY TOWN’ — 
what, p. 409. 


PRESUMPTION — : 
as to double bequests, p. 108. 
as to survivorship, p. 148, 
in willk 18 to alterations, p. 64. 
of revocation of will, how rebutted, p. 63. 


PRESUMPTION OF SANTTY— 
a mixed presumption of luw and fact, p. 84. 


PRIVILEGED WILL, pp. 51—55. 
attestation when uot necessary for, pp. 53, 54. 
may be by word of mouth, p. 53. 
proof of, p. 55. 
remains Operative unless expressly revoked, p 52. 
revocation of, p 65. 
rules for attestation of, pp. 53-4-5., 
rules for execution of, pp, 53-54. 
who muy inake, p. 5}. 
PROBATE— 
administration-bond when required on grant of, p. 268. 
appeal from order of District Judge as to, p. 272. 
application for, to have effect throughout British India, p. 260. 
application for, when testator resides outside jurisdiction, p. 255. 
cavente agninst, p. 264, 
certificate of, to be transmitted by High Court granting, p. 257, 
clause written after, but below signature to will, not admitted to, 
» 44. 
au added to will after execution, not admitted to, p. 44. 
conclusiveness of application tor, if properly made and verified, 
» 258. 
seston ene of, pp. 215, 255. 
concurrent jurisdiction of High Court and District Jude as to, 
p. 272. 
costa of, where litigation has been caused by testator, p. 264. 
court-fees on, pp. 443—7. 
definition off p. 5. 
deposit of, in Court, where original will ia in hands of Secretary of 
tate, pp. 391—303. 
duty i saa of, p. 257. 
eflect of revocation of, on payment made before revocation te 
executor, p. 271. 
ecatablishes will from death of testator, p, 215. 
examination of petitioner for, p. 262. 
executor may recoup himself for payment made before revocatiun 
of, p. 272. 
expenses of, when paid, p. 284. 
form of application for, p. 258. 
of caveat against, p. 2¢4. 
—— of grant of, pp. 266-7. 
grant of, pp. 206—227. 





grant of, to be under seal of Court, pp. 267, 341. 

of, supersedes certificate under Act XXVIII of 
pp. 465 — 467. 

—— of, how and where contested, p. 270. 

—— of, where contested, p. 251. 

—— of, how contested, p 239. 

—— of, to Administrator-General named as executor by virtue 
of his office, p. 423 

— of, with exception, p. 242. 

of, where some of the executors are not of fall age, p. 212. 

of, to exccutor by implication, pp. 210, 211, 

granted by Supreme Courts to Ecclesiantion! Registram to have 
same effect as if granted to Administrator-General, p. 41. 

by High Court, extent and effect off p. 256 

—— to representatives of British subjects, eflect of, p. 469, 

to Administrator-General, eflvet of, p. 419 

vrantee of, to represent testatur’s extate, p, 270. 

of, to have power to sue, &e . until revocation of, p 270. 

nnpounding of petition for, with other documents p. 266. 

jurisdiction of Delegates ag to grantiog, p 250, 

of District dudve in granting or revoking, p. 241. 

Limitation Act not applicable to appheations tur, p. 259. 

limited grants of, pp 227 —246. 

lonited to property within jurisdiction, po 255 

to purpose specified in the will, p. 236, 

inay be granted to an when, p. 209 

—— ton bankrupt, p. 209. 

—— fo W Corporation, p. 208, 

—— to several executors simultaneously or at different times, 
p. 212. 

thay not be granted to an infant, p 208. 

——— toa hunatic or ap idiet, po 209. 

awa— or under Succession Aet te married woman, without consent 
of her husband, po 212. 

not to be granted until seven dave after Cestutor’s death, p. 26%. 

of codicil discovered after probate of wallop 22S. 

of contents of Jost or destroyed will, where Uete bs no copy or 
draft, p. 228. 

of copy or draft of Jost will, p. 227. 

of copy where otiginal will exiets, pp 229, 

of will of Hindu prior to Hindu Wile Act, p 237. 

of forged will, revocation of, p, 24. 

of the rest of deceaped’s eatate, p 244. 

of will consisting of several papers, po 245. 

only granted to executor appomted by will, p. 208. 

order for grant of, not appealable, po 200 

erder of District Judge as to, not fionl, p wr. 

petition for, to be signed and verified, p. 261, 

powers Of District Judge as to, po 252. 

practice in eranting or revoking, p 272. 

procedure in contentious cases, p. 266, _ 

procedure when Destrict Delegate thinks grant of, mSeesraded fie 
refused, p. 266. ; 

proceedings of District Judge as to, te be regulated by Code of 
Civil Procedure, p. 253. 

property how protected before grant of, p. 254.00 a 

punishment for making false averment or declaration in petilics 
for, p. 262. ae 

question to be considered by Court on application fur, p 263, 
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PROBATE— (continued). 

rectification of errors in grants of, p. 246. 

revocation of, for just cause, pp. 247—250. 

subsidiary grant of, p. 250. 

taking at cideies of execution of will, on application for, p. 262. 

to wrong person, revocation of, p. 249. 

under Act V of 1881, grant of, pp. 327—333. 

~—-, limited grants of, pp. 333—340. 

——, grant of, to married women, p. 330. 

——, with exception, p. 339. 

——, of rest, p. 339. 

-——, alteration and revocation of, p. 340, 341. 

——, practice in granting or revoking, p. 341—355. 

——, to supersede certificate under Act XAVIL of 1860, or Reg. 
(Bomb.) VIII of 1827, p. 375 

validation of grants of, made in British Burmah, p. 376, 

verification of petition for, by attesting witness, p. 261. 

when not to be granted by District Delegnte, p. 265. 

when granted to executor in course of proceedings by Adininistea- 
tor-General, p. 417. 

whether Court may grant, to nominee of person directed by will 
to nominate, p. 209. eo - 

where testator had fixed resitence or left property within jurisdic- 
tion of Judge, pp. 254, 255. 

who may oppose grant of probate, p. 263. 

who may apply for revocation of, pp. 250, 263, 271. 

will disposing of property in fureigu country only, not entitled to 
probate, p. 9 

PROBATE AND ADMINISTRATION ACT, V OF 188), pp- 
324 —377. 

received assent of Governor-General 21st January, 188], p. 324. 

short title of, p. 324. 

applies to whole of British India, p. 324. 

commencement of, p. 324. 

personal application of, pp. 324, 325. 

does not render invalid any transfer of property made before byt 
April, 1881, p. Sv4. 

notifications ander, p. 325. 

interpretation-clause of, pp. 325—327, 

‘ province,’ weaning of, under, p. 325. 


PROCEDURE IN CONTENTIOUS CASES, p. 270. 
PROCLAMATION OF LORD CANNING, pp. 490-2. 
PRODUCE OR INTEREST 

on fund, bequeat of, p. 188. 


PRODUCTION 
of testamentary papers, p. 25:3. 


‘PROPERTY, 
construction of, in will, p. 81. 
PROVINCE— 
Assam not included in definition of, p. sf. 
definition ef, p. & 


ruNJAB— 
under Act IT of 1874, included in Presidency of Bengal, p. $08. 


‘RAILWAY COMPANY, SHARES IN‘— 
what passes under bequest of, p. 82. 


INDEX. 541 


RANGOON— 
paeg of Recorder of, for some purposes treated as a High Court, 
Pp. e. 
powers of Recorder of, p. 3. 


RECEIVER OF HIGH COURT 


Admiuistrator-General may be appointed, p. 411. 
RECORDER OF RANGOON AND MOULMEIN— 


Court of, for some purposes treated asa High Court, p. 5. 
powers of, p. 3. 


REDEMPTION 
of specific legacy of thing subject to encumbrance, p. 182. 


RE-EXECUTION 
of revoked will, what amounts to, p. 67. 


REFUND— 
when legatee not satisfied cannot call on satisfied creditor to, 
p. 309. 


REFUNDING OF LEGACIES, pp 306—31), 
by leyutees in proportion, p. 307, 
lunit of, by one creditor to another, p. 310. 
to be without interest, p. 310. 
when legacy has become due on performance of condition within 
8. 24 of Succession Act, p 306. 
where paid voluntarily, thece is ne, p 306 
within what time creditor may call for, po SON, 
under Act V of 1881, of legacies. pp. S70— 373, 
by legatee at instance of creditor, p. 872, 


REGIMENTAL DEBTS ACT, 1863 (26 and 27 Viet, 47). pp. 

378, 494. 

interpretation-clanse, poa7K. 

‘officer, what under, p. 378, 

‘soldier, what under, p. 378. 

enactments repealed by, p. 3879. 

provisions of, as to death on service, pp, 379—393. 

preferential charges under, pp. S79—S81, 

collection and disposal of eflects under, pp. I81-382. 

disposal of surplay under, pp. 382 -- 384. 

disposal of residue by Secretary of State under, pp 3k4— Ish. 

payment of debt out of residue under, pp. 386, 287, 

undisposed of residue under, p. 387. 

provisions of, as to medals and decorations, p. das, 

special provision of, as to regimental paymuaniers, pp, ARK, SND, 

restriction on interposition of official adainistrators, p. 35d. 

duties of aduainistrators under, p. 389 

money remitted under, not to Le assets in place where remitted to, 
p. 390. 

deduction nuder, of arrears of subscription to military and orphan 
fund, p. 391. 

what property exempted from duty under, p, 391. 

creditor administering under, when not entitled to claim property. 
p. 391. 

provisions of, as to deposit in Court of Probate, &c., pp. 391 — 393, 

validity of payments, &c , under, p 393. 

indemnity to officers and others acting undgr, p. 393. 

empowers making of further regulations by Royal Warrant, fr 393 

commencement of, p. 394. 

schedule of enactments repealed by, p 304. 
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REGIMENTAL DEBTS ACT, 1863—~(continued). 
Royal Warrant under, pp. 395-396. 
regulations under, pp. 396—407, 
accounts to Administrator-Generul limited to dealing with asscts 
under, p. 418. 
section 52 of Act IL of 1874 does not apply to property coming 
into hands of Administrator-General under as. 9 & 12 of, p. 433. 


REGIMENTAL PAYMASTER— 
speciul provisions ag to, pp. 388, 389. 
REGISTRY— 
filing of original will in, pp. 269, 270. 
REGULATION (BOM.) VITT OF 1827— 


certificate under, superseded by probate or administration under 
Act I of 1867, p. 375. 


REGULATIONS AND NOTIFICATIONS 
under Regimental Debts Act, pp. 397—407. 
REIECTION 
of part of will as destitute of meaning, p. 83. 
REJECTION OF WORDS 
in will, p, 83. 
RELA TIONSHTP— 


effect of words denoting, p. 103. 
RELIGIOUS ENDOWMENT ACT, p. 250. 


RELIGIOUS USES — 
bequests to, pp. 134, 135. 
Statutes relating to, p. 135, 
REMOTEN Ess— 
age of childbearing net to be considered in determining questions 
af) pp. 127, 
bequests when void for, pp. 125 —128,. 
English rales as te, pp. 18C-131. 
questions of, how determined, p. 127. 
Run T— 
where land the aubject of bequest is exonerated from, p. 186. 
REPEAL OF EXISTING LAW OF 
intestate and testamentary succession by Succession Act, pp. 1, 2. 
REPETITION 
of words in different parts of will, effect of, p. 83. 
REPRESENTATION — 
net to be earcied besond brother's and sister's children, p. 31. 
undee Regimental Debts Ast, what, p. 378. 
REPRESENTATIVE — 
may sue or be sued in respect of wrongs done in the lifetime of 
decoutedt, po 454 
power of, to sue and be aged under Act NUL of 1875, p. 455. 
under Regimental Debts Act, what, p. 379. 
REPU BLTE ATION — 
by resexecution Cantamount to execution de novo, p. 67. 
effect of, acto subjects which have arisen subsequent to original 
date, p. 67, : 
of legitimacy, evidence of pp. 104, 105, 
of relationsiip, ceet ul pp. 103, bed. 
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RESIDENCK— 


ao } { ; ‘ ¢ : 
change of, how far evidence of intention to chanyve donucile, 


RESIDUARY BEQUEST — 
effect of failure of part of. p. 11. 
pasees property ineflectually appointed, p. 112. 


RESIDUARY GIFT— 
bequest of annuity payable before, p. 194, 


RESIDUARY LEGATEE — 

citation to be issued) before adinivistration tu any levatee 
than universal or, p. 223, ’ oe 

constitution of, p. 110, 

grant of adininistration to, p. 220, 

entitled to produce of residuiry fund from teatator's death p 3035 

Intention of testator to appoint, po L1G. 

ig entitled fo what property, po oTEL. 

right to adimiustration of representative of, yy. 222. 

tranafer of amount of continent bequest to, pr. OAD, 

under will does uot lose dogacy by attesting eodied 
legacies, p. 35. 


RESIDUE — 
after usual payments to be paid to resituary lewitee, p. dn} 
disposal of, by Secretary of State, pp. Ss -- 38%. 
payment of debt out of, pp 3a6, 387. 
undispased of, pp. 387, 38s. 
when executor takes, beneficially, p. 24 


RESTRICTION 


on absolute bequest, p 160. 


REVIVAL— 
extent of, of will or codieil partly revoked aud afterwards wholly 
revoked, p66. 
intention as to, how evidenced, p, 66. . 
must be by re-execution of will, or by codicil properly exceuted 
and showing intention of, p66. 
of uuprivileged will, pp. G6, 67. 


REVOCATION — 

to amount to, all acts must be intentional, pp 60, 61, ‘ 

of will whether aleo revocation of codicil, p 31 

who mry aprly for, p. 250. 

of forged wil, p. 249. 

of letters of administration granted to Administrator-Gencral, 
p. 419. 

of probate or administration for just cause, pp S47 250, 

of probate or letters of admuiutstrution wnder Act Voof T4641, 
pp. 340-341. 

of probate granted to wrong person, p 24%. 

practice as to, pp 34b— 455 

validity of payments made by Administrator-General prior to, 
p. 420. 


KEVOCATION OF WILL, pp. 42, 35, 63. 
by burning, p. 58. 
by destruction, p. 60. 
by marriage, p. 57. 
by obliteration, p. 64. 
by other will or cudicil, pp. 58, 59, 60, 6), and 62. 
by tearing, p. 58. 


yn 


other 


revoking other 
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REVOCATION OF WILL—(continued). 
doctrine of dependent relative, pp. 61, 62. 
doctrine of dependent relative applies to obliterations and interli. 
neations, p. 65. 
must be intentional, pp. 60, 61. 
presumption of, how rebutted, p. 63. 
mere abandonment does not amount to, p. 60. 
ROGATIO TESTIUM— 
what, p. 54, 
ROYAL WARRANT — 
power to make regulations by, p. 393. 
—— under Regimental Debts Act, pp. 395, 396. 
RULES— 
for remittance of money under Act IT of 1874, p. 436. 
for guidance of Administrator-General, p. 436. 
power under Act II of 1874 of Government to make, p. 436. 
SALE 
by executor or administrator, pp. 276-7-8. 


SANITY — 
presumption of, p. 34. 
SAVINGS BANK— 
no certificate to be granted by Administrator-General in respect 
of money in Government, p. 426. 
SCH EDULES— 
to be kept by Administrator-General, p. 429. 
to be filed and published by Administrator-General, p. 430. 
costs of preparing, etc., p. 431. 


SKA— 

being at, what, p. 53. 
SEAL— 

grant of probate and administration to be under, pp. 266, 267. 
SEALING — 

not equivalent to sign of will, p. 43. 


SEAMEN— 
who is comprised in term, p. 53. 


SECONDARY EVIDENCE 
of declarations made after execution when admissible, p. 65 
of lost will when admissible, p. 63. 
SECRETARY OF STATE— 
to decide question of preferential charges, p. 380. 
disposal vf residue by, p. 384. 
SECU RITIES— 
investment of legacies in Government, p. 302. 
‘SECURITIES FOR MONEY *— 
construction of, in will, p. 82. 
SECURITY — 
discretion of Court to require, from grantee of certificate ander 
Act XXVII of 1860, p. 464. 
not to be required on grant to Administrator-General, p. 412. 
to be given by Adaministrator-General on appointment to 
office, p. 412. 
under Act XXVII of 1860, no appeal from order as to, p. 464. 
——- taking of, from grantee of certificate, p. 464. 
——- upon extension of certificate, p. 470. 
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SERVANT— 


residing in a country with representative of furei 
not acquire new domicile by such residence serail. is” — 


SERVANTS WAGES— 
payment of, uuder Regimental Debts Act, p. 380. 


SETTLEMENT 


of minors’ property in contemplation of marriage, p. 33. 


SHARES 
in joint stock companies, exoneration of, pp. 186-7. 


‘SHARES IN A RAILWAY COMPANY ‘— 


construction of, in will, p. 82. 


SIGNATURE— 

after attestation not sufficient, p, 48. 

by some other persun in testator’a presence and by bis 
direction, pp. 42-43. 

by mark made by another person for testator whether 
sufficient, p. 45. 

for testator in name of peraon signing whether valid, p. 43. 

of testator where to be written on will, pp 43, 44. 

of testator on separate piece of paper whether sufficient execution 
of will, p. 44. 

of will, p 42. 

on top of Hindu will whether sufficient execution, p. 44, 

to be so placed as to make intention to give eflect to will 
apparent, pp- 43-4-5. 

must follow dispositive part of will, p. 45. 

necessity for witnesses to have seen testator inake, p. 46. 

to will, whether suflicient it uncompleted, p. 43. 

whether person making, for testator is competent witnesa, p. 45. 

will on several sheets of paper sufficiently executed by one, p. 43. 


SIGNED— 
what, under Oudh Estates Act, p. 472. 


SIKHS— 
Hindu Wills Act applies to wills of, p. 320. 


SOLDIER— 
Adnrinistrater-General in what cases to secure and distribute 
effects of, p. 418. 
being a minor not entitled to make privileged will, pp. $1—~3. 
meaning of term, in Act II of 1874, p. 410. 
nuncupative will of, bow long valid. p. 55. 
rules bye execution of privileged will by, pp. 53-4. 
who is a, p. 52. 
will of, pp. 51-52-53. 
when entitled to make a priviliged will, pp. 51-2. 


*SON’— 
prima facie means legitimate son, p. 104. 


‘SON,’ ETC.— 
meaning of, under Oudb Estates Act, pp. 480—485. 


SOUND MIND— 
every person of, is capable of making a will, p. 33. 
what, p. 34. 
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SPECLZIC BEQUEST ee ee 
of same thing twice to same person, p. 107. 


SPECIFIO LEGACIES— 


abatement of, pp. 291, 292. . 
not tonne atement if assets sufficient to pay debts, p. 292. — 


SPECIFIO LEGACY, pp. 1638—171. 

cases in which a legacy has been held to be, p. 168. 

definition of, p. 163. 

exoneration of stock in joint stock company the subject 
of, p. 186. : 

gift of annuity charged on Jand is not a, p, 165. 

gif of articles renunciated not a, p. 169. 

ow distinguished from a demonstrative legacy, pp. 166, 171, 

if conengens legatee not entitled until vesting, to produce 
of, p. 308. 

Segaten entitled to produce of, from testator’s death, p. 3038. 

may he adeemed pro tanto, p, 176. 

no abatement of, on deficiency of assets, p. 171. ; 

non-liability of executor to exonerate, p. 182. 

not adeemed if changed by operation of law, p. 180. 

not adeemed if changed without testator’s knowledge, p, 181. 

of goods described as in particular place, not adeemed by removal 
or temporary purpose or by fraud, p. 178. 

of right to secure something from third party subject to 
ademption, p. 175. 

of stock not sdeemed if lent on condition that it be 
replaced, p. 181. 

if sold but replaced, p. 181. 

postponement of money-legacy until part of testator’s property 
has been disposed of does not make it a, p. 168. 

a question of intention whether legacy of stock is a, p. 167. 

to ite, persons in succession to be retained in original form, 
p:. 169. 

wrongful conversion by third person will not defeat a, p. 178. 


STAMP— 
execution of will by affixiug, p. 43. 


STATUTE— 
31 Ed. III, c. 11, p. 207. 
23 Hen. VIII, c. 10, p. 185. 
1 Ed. VI, c. 14, p. 135, 
43 Eliz, c. 4, p. 138, 
1) Jac. II, c. 17, p. 2). 
12 Car. II, c, 24, 8. 8, repealed, p. 40. 
22 and 23 Car. II, c. 10, pp. 21, 32. 
1 W. and M., c. 15, p. 185. 
36 Geo. IIT, c. 52, p. 302. 
38 Geo. IIL, c. 87, ss. 1 and 2, p. 238, 
» 8. 6, pp. 208, 212. 
39 and 40 Geo. ITI, c. 98, p. 133. 
55 Geo. IIT, ¢. 160, p. 135. 
59 Geo. IT], ¢. 73, aa. 1, 2, and 3, repeal of, p. 394. 
6 Geo. IV, c. 61, repeal of, p. 394. 
9 Geo. IV, c. 36, p. 135. 
11 Geo. LV and Will. LV, c. 40, p. 23. 
——, c. 41, 8. 5, partial repeal uf p. 394. 
1 Will. IV, c. 47, p. 279. 





‘aand $ WIL TV. o. 
il TV. ©. 3, &. 2, pp. 976, 466. 
commny 0, 104, pp. 378. 
omen, C. 215, 6. 1, p. 135. 
» © 115, 2, 9, pp. 42847. 
» & 116, a. IT, ‘eiviloged wil under 
1c. 115, a. 15, 
Pe reerpeyr 67. 
» & 115, 9, 18, pp. 87, } be. 
» 6. 118, 8. 20, pp. Peas a 
ome, C, 115, 8, 21, p. 64. 
oe 115, «, 22, p. 66. 
,c. 1s, 8. 23, p. 4. 
aoe 115, 8. 24, pp. 40, 86. 
——=, C. 115, 8. 27, p. 88. 
o——=, C. 115, 5. 28, pp. 95, 96, 189. 
. c. 115, 8. 33, p. 118. 
land 2 Vict., c. 110, 6. 13, p. 252. 
8 and 9 Vict., c. 59, p. 135. 
9 and 10 Vict., c. 93 (Lord rai s Act), pp. 276, 457. 
Il and 12 Vict., c. 27,6. 7, p. 2 
15 and 16 Vict., ¢. 24, 8. 1, p. re 
17 at 18 Vict, c. 104, wills of merchant seamen regulated by, 
: ——, c. 113, p. 185. 
——,¢. 113, 8.1, p. 183. 
20 and 2! Vict., c. 68, ss. 61—66, repeal of, p. 394. 
—,c. 77,8. 3, p. 207. 
——, c. 77,8. 25, p. 252. 
——, ¢. 77, 8. 70, p. 235. 
——, c. 77, 8. 73, pp. 240—242, 
——,c. 77,8. 74, p. 238. 
—,c. 77, 8. 75, p. 270. 
ame, C. 77, p. 253. 
——, c. 77, 8. 81, p. 270. 
—, ¢. 77, 8. 83, p. 269. 
21 and 22 Vict.. ¢. 106, pp. 3, 379. 
22 and 23 Vict., c. 35, «. 29, p. 307. 
23 and 24 Vict., c, 38, 8. 12, p. 298. 
24 and 25 Vict., c. 104, p. 256. 
26 and 27 Vict., c. 8, ss. 93—152, repeal of, p. 394. 
, c. 57, as. 5, 21, p. 284. 
ee 57, as. 7 and 8, p. 254. 
28 Siobe 29 Viet., c. 72, will of mariner or seaman in royal navy 
lated hy, in England, p. 53, 
30 and 31 Vict, c. 69, 8. 1, p. 184. 
.c. 69,8 2, p 183. 
33 and 34 Vict., c. 23, p. 34. 
——, ¢. 35, p. 186. 
——, c. 93, p. 7. 


STATUTE OF DISTRIBUTIONS, 22 and 23 Car, II, c. 10, pp. 21, 
b2, 93. 
STATUTE OF FRAUDS, ss. 6 and 22, p. 58. 


STATUTE OF MORTMAIN, 9 Geo. IIT, c. 36, does not apply to 
India, p. 135. 


STATUTE OF WIUMS, 34 and 35 Henry VILL, c. 5, p. 36. 


ate 
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SUCCESSION — 
in case of intestacy, p. 24. 
law of intestate not affected by Hindu Wills Act, p. 321. 
persons held for purpose of, to be similarly related to deceased, 
. 20, 26. 
t5 inmmaesable property in British India regulated by law of 
British India, p. 8. 
to moveable property in British India there being no proof of 
domicile elsewhere, p. 19. 
to moveable property regulated by law of domicile, p. 8. 
to moveable property, only one domicile affecting, p. 10. 
to property of which there is no valid testamentary disposition, 


. 24 
File of, as to immoveable property applied in India before Indian 
Succession Act, p. 8. 


SUCCESSION ACT, X OF 1865— 
exemption of Parsis from parts of, p. 318. 
not applicable to property of Hindus, ete., and certain wills, p. 314. 
not to affect Administrator-General, p. 440. 


SUDDER COURT— 
definition of, under Act XXVII of 1860, p. 40. 
SUIT— 
by executors, etc., p. 275. 
right of, survive to or against ex2cutor or administrator, p. 276, 
for compensation for loss to fumily by death of person from action- 
able wrong, pp. 457, 458. 
—— claim for loss to estute may be incladed in, p. 458. 
under Act AIT of 1855 not to abate by death of either party, 
p. 456. 


SUPERSTITIOUS USES— 
bequests to, p. 136. 
bequests to, among Hindus, p. 136. 


SURETIES 
for Administeator-General, p. 412. 


SURPLUS 
under Regimental Debts Act, disposal of, pp. 382 —- 


‘SURVIVE '— 
interpretation of term, p. 147. 


SURVIVORSHIP— 
among joint legatees, pp. 115, 116. 
among members of class of legatees, pp. 115, 116. 
in case of bequest to a described class, p, 120. 
presumptions as to, p. 148. 


TALUQDAR. See Oupn Estatas Act. 


TALUQDARS— 
liabilities of, pp. 473, 474. 
lists uf, pp. 474—6. 
powers of, to tranafer and bequeath, pp. 476 —478. 
transfers and bequests by, pp. 478-9. 
testamentary succession by, pp. 479, 480. 
intestate auccession of, pp. 480—485. 


tend 
includes cutting, p. 62. 
revocation of Sit by. p. 58. t 
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‘TENEMENTS, meaning of term, p. 2. 


TESTAMENTARY EXPENSES— 
what, p. 285, 


TESTAMENTARY GUARDIAN— 
appointment of, p. 40. 
appointment of, survives where there is more than on 
in England entitled to letters of admini i oni 

appointed by children, p. 40. ” ine a en geenees 

who ts, pp. 40, 283. 

TESTATOR— 
identity of, when wrong name is written opposite m ‘ 
intention of, to be effectuated us far us piagible: p: rh eevee 
may revoke or alter will at any time, p. 42. 
must be conscious when witnesses attest, p. 46. 
presence of, p. 46. 


were ae acknowledgment of signature or mark by, pp. 
will to be signed in presence of, p. 46. 
TITLE— 
completion of testator's, to subject of bequest, p. 185. 
TRADING— 
Administra eneral restrained from, p. 411. 
TRUSTEE— 
appointed under Act AXVII of 1860, p. 465. 
effect of certificute granted by, p. 406. 
in case of disputed succession, p. 465. 
eflect of certificate granted tu, p. 467. 


UNBORN CHILDREN— 
gifts to, since Hindu Wills Act, p. 128. 


UNCERTAINTY — 


will ur bequest when void for, p. 89. 


UNDUE INFLUENCE— 
from spiritual ascendency, p. 41. 
mere acts of attention and kindness do not umount to, pr. 41. 
will when void on account of, p. 41. 


UNIVERSAL LEGATEE— 
grant of administration to, p. 221. 
citation to be issued before grant of administration to any legates 
other than residuary or, p. 223. 
UNPRIVILEGED WILLS— 
execution of, pp. 42—<41. 
revocation of, pp. 58—63. 
See Witt. 
UTENSILS— 


construction of, in will, p. 82. 
VERIFICATION 
of petition for probate by attesting witness, p. 261. 


of petition fur administration, p. 261. 
of translation of will made by persou other than Court translator, 


p. 259. 


‘VEST '—’* 
what, p. 327. 
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‘VESTED '— | | 
when synonymous with ‘ payable,’ p. 139. 
VESTING— , | 
of deceased's property in executor or administrator, p. 206. 
of estate, etc., in successor of Administrator-General, p, 424, 
of legacies, pp. 136—143. 
date of, when payment or possession is postponed, p. 136. 
date as egacy contingent upon specified uncertain event, 
p. 189. ° 
fulfilment of condition precedent to, pp. 149, 150. 
in general terma, p. 112. 
law in favour of early, pp. 112, 138. 
money to be invested in annuity, p. 192. 
where bequest is to such members of a class as shall have attained 
a particular age, p. 143. 
when intention against, not to be inferred, p. 137. 
i discretion to apply interest to maintenance will cause, 
p- 142. 


VOID BEQUESTS, pp. 123—136. 
to persons by particular descriptions who are not in existence at. 
eath of testator, p. 123. 
to persons not in existence at testator's death, subject to prior be- 


quest, p. 124. Y 
to take effect on failure of bequests void under 100, 101, and 
102 of Act X of 1865, p. 131. ie 
with direction to accumulate, p. 132. 
to religious or charitable uses, p. 134. 


WAGES— 
payment of, by executor or administrator, p. 285, 


—— under Regimental Debts Act, p. 380. 


WIDOW— 
association of other persons in administration of, p. 225. 


excluded by ante-nuptial contract from distributive share of her 
husband's estate, p. 24. 

grant of administration to, p. 224, 

grounds for excluding widow from administration, p. 224. 

right of, to dower on intestacy of husband, p. 25. 

title of, when barred in England by settlement, p. 24. 


WIDOWER— 
right of, to administration of wife's estate, p. 226. 


WIFE— 
domicile of, follows that of husband, p. 18. 


*WILD'S CASE’— 
rule in, dues not apply to personalty, p. 98. 


WILL— 
a convicted criminal may make, p. 34. 
a lunatic, except during lucid intervals, is incapable of making, p. 34. 
acceptance or refusal of onerous bequests ander, pp. 143, 144. 
admissibility of extrinsic evidence as to meauing of, pp. 70, 7!. 
all a ole constituting, to be together at time of execution of, 


p. 48. 
all parts of, to be construed together, p. 69, 

are to be silanes mtn reference to one another, p. 79. 
ambiguous clause in, when construed against tuity, p. 82. 
a ietwisapible cl akngacse oS ee 
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animus lestandi necessary to validity of, pp. 
ay eeemaere neomeaeirinyeld Le ite character may be a, p. é 
as veab pro verued as to construct 
sepia Fae 0 Gusaiciles ps: 9. = conten 
as to immoveable property in India to be governed conat 
tion and ceremonial by law of British India. p. 9. mn a 
attestation of, pp. 45 — 67. 
“ See Witngssas. 
wi uest in al i 
. ac est in alternative to another person or clase of persons, 
bequest in, when void for uncertainty, p. 85. 
. when substitutional and when cumulative, p. 108. 
bequest of specific thing to same person twice in, p. 107. 
% a8 same amount or quantity twice to same person in, 
are oe two legacies of unequal amounts to same person in, 
— . : legal representatives’ without qualifying words in, 
p. 94-5. 
———~ without words of limitation in, p. 95. 
-—— to ‘executors and administrators’ without qualifying words 
in, pp. 94-5. 
——— to ‘personal representatives’ without qualifying words in, 








pp. 94-5. 

ey a Hindu law to widow withont words of limitation in, 
p- 96. 

aes ‘heirs,’ ‘relations,’ &c., without qualifying words in, 
p- s 





to representatives of particular person withuut qualifying 
words in, p. 94. 

bequests in, pp. 123—136. 

capacity of a deaf person to make a, p. 36. 

—— of alien to make, pp. 33-4. 

a——- of blind person to make a, p. 36. 

of a felo de se to make a, p. 34. 

clause added to, after signature not admitted to probate, p. 44. 

clause in, written below signature not adinitted to probate, p. 44. 

codici! to be considered as part of, p. 79. 

conditional bequest under, pp. 148—159. 

contents of, may be proved by secondary cvidence, p. 228. 

contingent bequeats under, pp. 144—-148. 

construction of, pp. 68, 122. 

construction of legacies to same person, one by codicil and other 


by, p. 108. 
construction of clause of in, susceptible of two meanings, p 82. 
construction in, of terns — 
‘ehildren,’ p. 101. 
‘grandchildren,’ p. 101. 
‘nephew,’ ‘niece,’ p. 101. 
‘cousins,’ p. 101. 
‘first cousins,’ p. 10}. 
‘ cousin-german, p. 101. 
first consins once removed, p. 101. 
second cousin, p. 102. 
issue,’ p. 101. 
issue lawfully begotten,’ p. 102. 
- descendants,’ p. 101 : ; 
construction in, of words expressing collateral relationship, p. 101. 
construction of words denoting relationship in, p. 103. 
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WILL-—(continued). 
construction of words with twofold meaning in, p. 69. 
vontingent on sober event whether valid, pp. 38, 39. 
contingent on Lappening of particular event, p. 4. 
declarations when admissible in case of Jost, p. 63. 
definition of, p. 4. 
disposing of property in foreign country only, not entitled to 
y probate, p. 9. 
doctrine of dependent relative revocation of, pp. 61-2. 
doctrine of lapse under, pp. 111—122. 
does not include ‘codicil’ in notes to s. 88 of Act X of 1865, 
. 108. 
gaauity to determine subject or object of, p. 69. 
effect of confirmation of, by codicil, p. 67. 
effect of blank spaces in, p. 39. 
effect of direction in, a8 to enjoyment or application of bequest, 
. 159. 
we of gift to witnesses attesting, p. 55. 
—— of gift in blank in, p. 79. 
e——~ Of lapse of residuary bequest in, p. 111. 
of misnomer or misdescription of object of, pp. 71—8, 
——— Of obliteration, interlinention or other alteration after execu- 
tion of unprivileged, pp. 63—5. 
—— of republication of, p. 67. 
ae of two bequests to sume person in, pp 107—89, 
—— of words in, describing a class added to a bequest to a 
person, p. 98. 
~——- to be given to all parts of, p. 69. 
established from testator's death by probate, p. 215. 
evidence of circumstances of testator as to meaning of, p. 70. 
of declarations of testator, p. 229. 
-—- of expert as to alteration in, p. 65. 
executed jointly, whether valid, p. 38. 
a— jointly when enforceable as compact, p, 42. 
——— in jest invalid, p 38. 
—— in favour of another for good consideration whether revo- 
cable, p. 42. 
execution and attestation of alterations in, p 64. 
execution of, by stamping, p. 43. 
extrinsic evidence admissible in case of latent ambiguity in, 
77. 
ling of original, of which probate bas been granted, p. 269. 
form of, pP- 137—9. 
form of, immaterial, p. 4 
geueral rule as to misdescription of object of, p. 72. 
general words in, when used in restricted sense, p. 80. 
gift inconsistent with earlier gift in, p. &4. 
gift under power of appointment to class by, p. 91. 
sada by foreign law, Court how guided iu construing, p. 10. 
ow signed, p. 42. 
how to be written, pp. 37, 39. 
incapacity to make, how established, p. 34. 
implied gift by, to objects of power in default of appointment, p. 90 
implied gift by, to objects of power on improper exercise of 
appointment, p. 90. 
incapacity from tiln-se to make a will, p. 36. 
inconsistency in, P- &0 
incorporation of tormer, p. 50. 
incorporation of documents in, pp. 39, 49—51. 
; of testator in, to be eflectuated, pp. 68-9. 
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intention to revoke must be clear, p. 60. 

instructions or memoranda for, when valid as, p. 59. 

is in its nature revocable, p. 42. 

language of, p. 39. 

lnpse how excluded by, pp. 113-4 

lapse of bequest under, pp 113-4. 

eaney given in general terms by, vests from de th of testator 
p. 112. : 

made for valuable consideration, revocation of, p. 63. 

made under a power, by what law governed, p. 9. 

mark of testator where to be placed on, pp. 43, 44, 

may be revoked or altered at any time, p. 42. 

nay be signed by mark although testator be able to write, p. 42. 

may be signed by person other than testator in his preseuce and 
by his direction, p. 42. 

may be signed under assumed name, p. 43. 

may be duly executed, though blank space be left after conclude 
ing words, p. 45. 

may be written in pencil, pp, 4, 39. 

meaning to be collected from entire, p. 79. 

minor not entitled to make a privileged, pp. 5)—3. 

misdescription of subject of, nay be corrected, p. 75. 

must be signed in presence of, p. 46. 

no part of, to be rejected if reasonable conatruction poasible, p. ea, 

not revoked by mere abandonment, p. 60. 

not revoked by void marriage, p 57. 

obtained by fraud, coercion or mportunity is void, p. 40. 

of Hindu whether sufficiently executed by signature or mark 
at top, p. 44. 

of mariner or seaman, pp. 51—455, 

of mariner or seaman of Royal Navy regulated by 28 and 29 Vict , 
c. 72, p. 53. 

of merchant seamen regulated by 17 and 18 Vict., c. 104, p. 33. 

of soldier, pp. 51—55. 

on several sheets of paper, one signature sufficient for, p. 43. 

old age not necessarily cause of incapacity to make a, p. 37. 

parol evidence, whether admissible as to blanks in, p. 79. 

parol evidence not admissible in case of patent amvignity in, 
p. 78. 

parol evidence of intention of testator in, pp. 77. 

part of, may be revoked, p. 60. 

partial revocation of, by inconsistent will, p. 59. 

particular intent must give way to general intention, p. 63. 

persons capable of making, p. 33. 

persons ordinarily insane may make a will during lucid inter- 
val, p. 36. 

portion of, void from fraud, p. 41. 

position of signature on, pp. 43-44. 

power of appointment executed 2A pansies bequest in, pp. 8-9. 

power of Hindu widow to dispose of accumulations, p. 36. 

power of married woman in England to dispose of property by, 

. 36. 

ee of married woman to dispose of property by. p. 35. 

presumption ae to alteration in, Pp. 64-5. 

double bequests in, pp. 108-9. 

a=——— destroyed wills, p. 226. 

—— alterations and mutilations of, p. 61. 

—— time when blanks in will were filled up p. 65. 

—— from loes of, p. 63. 
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WILL—(continued). 
probate of, pp. 208—227. 
See Prowats, 

probate of, when alteration is deliberative only, p. 39. 

probate of copy or draft of lost, p. 227. 

probate of copy of, where original will exists, p. 229. 

rejection of erroneous particulars iv description of subject of, p. 75. 

rejection of part of, p. 83. 

rejection of words in, p. 69. 

republication of, by codicil, p. 4. 

republication of invalid, in lucid interval, p. 35. 

residuary legatee how constituted by, p. 110. 

revival of, pp. 66, 67. 

revocable leuk joint, p. 42. 

revocation of, pp. 42, 57, 63. 

-—— by subsequent inconsistent, p. 67. 

—— by other will or codicil, pp. 58—-62. 

—— by burning, p. 58. 

—— by marriage, p. 57. 

—— by tearing, p. 58. 

—— of will not a revocation of codicil, pp. 4, 51, 63. 

rules for attestation of privileged, pp. 53, 54, 55. 

rules for exccution of, pp. 42—51, 53, 54, 55. 

act aside on ground of fraud and imposition on weakness, p. 41. 

signature of, on separate piece of paper, p. 44. 

signature to be so placed as to make intention to give effect to, 
apparent, pp. 438—445. 

speaks from death of testator, pp. 4, 86, 87. 

spirit to overcome the letter in, p. 80. 

technical words in, how construed, p. 68. 

testator’s Intention to be effectuuted as far as possible in construc- 
tion of, p. 84. 

the last of two irreconcilable clauses to prevail in construction 
of, p. 84, 

to be hae or have mark of testator affixed, p. 42. 

translation of, when to be annexed to petition for probate, p. 259. 

transposition and change of words in, p. 74. 

under Hindu Wills Act, not revoked by marriage, p, 321. 

Veating of legacies under, pp. 136—145. 

What amount of undue influence sufficient to avoid, p. 41. 

what is autlicient acknowledgment of siguature or mark — to, 
pp. 46, 47. 

whut property residuary legatee takes under, p. 111. 

when document in one part clearly testamentary may be presumed 
to be a, p. 4. 

when lost how proved, p. 63. 

when part of description in, may not be rejected, p. 76. 

when invalidated by delusions of testator, p. 35. 

when void for uncertainty, p, 79. 

when words may be supplied in, p. 74. 

where sealing sufficient execution of, p, 43. 

whether a mutual, is valid, p. 338. 

whetber codicil dependent upon, p. 4. 

whether necessary that signature to, should be complete, p. 43. 

whether sufficiently executed by signature iu separate piece of 
paper wafered thereta, p. 44. 

whether valid if made in state of drunkenness, p. 36. 

who may make a privileged, p. 51. 

with bequest tos class of persons under general description only, 
p. 100. 
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wording of, p. 68. 
words in, when to be taken in wider sense than usual, p. 80. 
, describing subject refer to property answering description 
at testator's death, pp. 86-7. 

——, when used in wider sense than usual, p. 80, 

——, when to be tuken in restricted sense, p. 80. 

words repeated in different parts how interpreted in, p. 83, 
“WILL OR CODICIL’ 

as distinguished from ‘some Writing, pp. 58-9. 
WILES ACT (1 Vier., ¢. 26)— 

8. 9, pp. 42—47. 

8. 11, privileged will under, p. 52. 

8. 15, p. 53. 

gs. 16 und 17, p. 57, 
8.18, pp. 57, 106. 
8. 20, pp. 4, 40, 58. 
8. 21, p. 64. 
Rk, 22, p. 66. 
8.25, p. 4. 
s 
8 
8 
8 





24, pp. 40, 86. 

27, p. BR, 

. 28. pp. 94, 96, 189. 

. 33, p. 118. 

WILLS AND CODICILS, pp. 33—42. 
WITNESSES — 

affixing of mark by testator in presence of, p. 45. 

nttestation of will by, pp. 45-49 

attesting will must have seen testator sign, p. 48. 

effect of gift to attesting. p. 55, 

one of the attesting, cannot subscribe name of other, p. 46. 

one of the attesting, may have lis band guided by another, p. 46. 

hot necessary that attestation of, should be in presence of each 
other, p. 48, 

personal acknowledgment by testator of signature for biu by 
another person, p. 45. 
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